Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-  '     1 


-   1 


id 


I 


100 


'     ..■.■  ■  '  "  ■-  X  ■  ■-■■'    .- 


>*■         .     ■ 


1       •       ■  .-Jf-- 


,r 


I 


9       • 


•  ■ 


REPORTS 


OF 


CASES 

ARGUED  AND  DETERMINED 

IN  JHE 

HIGH  COURT  OF  CHANCERY 

DUBINO  THB  TOnS  OV 

jD^oro  Chancellor  <SlDon 

AND 

^orD  Chancellor  fL^tiObmsL 


Bt  JAMES  RUSSELL,  Esq. 

BABRI8TER  AT  LAW. 


VOL.  III. 


1826,  1827 7  &  8  GEO.  IV. 


LONDON : 

PRINTED   BY   A.  STRAHAN, 
LAW-rMMTU  10  TH>  EIKo't  KOtt  nCZLLZNT  MAJISTT  ; 

FOR    SAUNDERS    AND    BENNING, 

(SUCCESSORS  TO  J.  BITTTERWORTH   AND  SON,) 

43.  FLEET-STREET. 

1830. 


{ 


• 


Earl  of  Eldon, 

Lord  Lyndhurst    ^  ^"^  " 


Lords  Hiffh  Chancellors. 


Sir  John  S.  Copley, 
Sir  John  Leach 


LEY    1 

\  Masters  of  the  Rolls. 
•       J 


Sir  John  Leach, 
Sir  Anthony  Hart, 
Sir  Lancelot  Shadwell, 


Vice-chancellors  qf 


Sir  Charles  Wetherell,  i 

^.    _  _  \  Attorney S'GeneraJ. 

iSir  James  Scarlett,  J 

Sir  N.  C.  TiNDAL,  SoUcitor^QeneraL 


A  2 


-< 


TABLE 


OF 


CASES    REPORTED 


IN  THIS  VOLUME. 


Abbott,  Barksdale  v. 
Abdy  V.  Gordon 
Abrams  v.  Winshup 
Ackland,  Malpas  v. 
Adams  v.  Austin 
Alexander,  Gillespie  v. 
Anson,  Lord,  Winter  v, 
Arbouin,  Pritchard  v. 
Ashbrook,  Dumville  v. 
Attorney-General  v.  Dixie 

V.  The 

Corporation  of  Exeter 
V.  Lord 


Hotham 


—  V.  Haber- 
dashers' Company 

Mat- 


V. 


thew 


-p.  Mill 
.,  The  So- 


ciety for  the  Pnqpaga- 
tion  of  the  Gospel  v. 
Austen,  Adams  v. 


Page 
186 
278 
350 
278 
461 
180 
488 
456 
98  n 
5S4n 

895 

415 

580 

500 
828 


142 
461 


B 

Bacon  v.  Williams 
Baker  v.  Hanbmrj 
Barksdale  v.  Abbott 
Barnes,  Drewry  v. 
Bartlett  v.  Gillard 
Bates  V.  Dandy 
— ,  Putnam  v. 
Bolland  v,  Disney 
Bradford,  Farmer  v. 
Barry  v.  Wray 
Bridgen  v.  Lfuider 
Broc^er  xk  Collier 
Brown  v.  Temperley 


Campbell,  Scougall  v.. 
Chapman,  Wilkinson  v. 
Charge  v.  Goodver 
Cholmeley,  Cockerell  o. 
Clarke  t;.  Faux 
Gark,  Smart  v. 


Page 
585 
840 
186 

94 
149 

72  n 
188 
851 
854 
465 
846» 
869 
268 


545 
145 
140 
665 
820 
865 
Cockerell 


IV 


TABLE  OF  CASES  REPORTED. 


Page 

565 

301 

312 

369 

467 

520 

267 
4-36 
520 
60 
1 
217 


Cockerell  v.  Cholmeley 
Cole  V.  Fitzgerald 
Coleman  v.  Jones 
Collier,  Brooker  v. 
Collier  v.  Squire 
CoUingridge,  Cook  v. 
Const,  Phuipps  v. 
Constable,  Emanuel  v. 
Cook  V.  Collingridge 
Cooper  V.  Fynmore 
Cooper  V.  Loveridge 
Crowder  v.  Stone 


D 


Da  Costa  v.  Kier  360 

Dandy,  Bates  v.  72  n 

Davies,  Morris  v.  318 

Dawson  v.  Thorne  235 

Dearie  v.  Hall  1 

Dennis,  Watson  v.  90 

Dewar,  Sansum  v.  91 

Di^enson,  Rpbinson  v.  399 

Disney,  Bolland  v.  351 

Dixie,  Attorney-General  v.  534<n 

Dixon,  Roadlej  v.  192 
Dorchester,  Lord,  Wrightv.  49  n 

Drewry  i^  Barnes  94 

Diunville  v.  Ashbrook  98  n 


E 


Ellison  V.  Wright  458 

EUiKon,  Goodson  v.  583 

Emanud  v.  Constable  436 

Exeter,  Corporation  of,  At- 
torney-General V.         395 


Farmer  v.  Bradford  354 

Farquharson  r.  Pitcher        383 


Faux,  Clarke  v. 
Ferguson,  Landon  v. 
Finch  V.  Hattersley 
Fitzgerald,  Cole  v. 
Fitzroy  v.  Howard 
Flannagan,  Watkins  v. 
Fortescue,  in  re 
Fynmore,  Cooper  v. 

G 

Giddings  v,  Giddings 
Gillard,  Bartlett  v. 
Gillespie  v.  Alexander 
Goodson  t7.  Eilisson 
Goodyer,  Charge  v, 
Gordon,  Abdy  v. 
Gould,  Jenkins  v. 
Gozna  v.  The  Alderman, 

&c.  of  Grantham 
Grant  v.  Grant 
Grantham,  Alderman,  &c. 

of,  Gozna  v. 
Grover  v,  Hugell 
Grundy,  ex  parte 
Guppy,  Stevens  v. 

H 

Haberdashers'  Company, 
Attorney- General  v. 

Hall,  Dearie  v. 

Hampson  v.  NicoU 

Hanbury,  Baker  v. 

Hattersley,  Finch  v. 

Henvell  v.  Whitaker 

Hipde  V.  Metcalfe 

Hindmarsh  t\  Southgate 

Hincksman  v.  Smith 

Honner  v.  Morton 

Hopkins  v.  Towle 

Hotham,  Lord,  Attorney- 
General  v. 

Howard,  Fitzroy  v. 


Page 
3^0 
349 
345/* 
301 
225 
421 
128 
60 


241 
149 
130 
583 
140 
278 
385 

261 
598 

261 
428 
423 ;{ 
171 


530 
1 

476 
340 
345;* 
343 
416 
324 
433 
65 
304 

415 

225 
Howell, 


TABLE  OF  CASES  REPORTEth 


vu 


Howell,  Waldron  v. 
Hugell,  Grover  v. 


K 

Kealy,  M*Dennott  Vi 
Kearney,  Whyte  Vs 
Kier,  Da  Costa  v. 
Kennett,  Lewis  v. 


Page 
376 

428 


Jefferys  v.  Smith 

158 

Jeffery,  Vawser  v. 

479 

Jenkins  v.  Gould 

385 

Johnson  v.  Telford 

477 

Jones,  Coleman  v. 

312 

Jones,  Shewell  v. 

522 

264n 
208 
360 
466  . 


Ladlqr,  Rickets  v. 
Lambert,  Leo  v. 
Lancaster,  WiUan  v. 
Lander,  Bridgen  v. 
Landon  v.  Ferguson 
Leo  V.  I«ambert 
Lewis  V.  Kennett 
Livesey  v.  Livesey 
Lodge,  Walker  v. 
Loveridge  v.  Cooper 
Lytton,  Price  v. 


M 


M^Dermott  v.  Kealy  264  n 

Malpas  V.  Ackland  273 

Maijoribanks,  Nairn  v.        582 
Matthew,      Attorney- Ge- 
neral V.  500 


418 
417 
108 
346n 
349 
417 
466 
287,  542 
459 
1 
206 


Metcalfe,  Hinde  v. 
Mill,  Attorney-General  v. 
Montgomery,  Thomas  v. 
Morris  v.  Davies 
Mortimer  v.  West 
Morton,  Honner  v. 


N  ■ 

Nairn  v.  Maijoribanks 
Nicoll,  Hampson  v* 
Nicoll,  Scott  V. 


Page 
416 
328 
5W 
318 
370 
65 


582 
476 
476 


Page,  Robinson  v. 
Parr,  Rawstone  v.        424, 
Perry  v.  Weller 
Philipps  V.  Const 
Pitcher,  Farquharson  v. 
Pope  V.  Whitcombe 
Powell  V.  Sonnet 
Price  V.  Lytton 
Pritchard  v.  Arbouin 
Putnam  v.  Bates 


R 


114 
539 
519 
267 
383 
124 
5B6 
206 
456 
188 


Rawstone  v.  Parr         424,  539 
Rickets  v.  Ladley  418 

Roadley  v.  Dixon  192 

Robinson  v,  Dickenson        399 
Robinson  v.  Page  114 

Russell,  in  re  ^2Sn 


Saasum  v.  Dewar 
Scott  V.  Nicoll 
Scougall  V.  Campbell 
Shaw,  Williams  v. 


91 
476 
545 
178» 
Shewell 


vili 


TABLE  OF  CASES  RfiPORTED. 


Shewell  v.  Jones 

SUcock's  Estate,  in  re 

Smart  v.  Clark 

Smith  V.  Hinckaman 

Smith,  Jeflerys  v. 

Smith,  Spode  v. 

Socie^  for  the  Propagation 
of  the  Gospel  v*  The 
Attomey-Oeneral 

Sonnet,  Powell  v. 

Soothgate,  Hindmarsh  v. 

Spode  V.  Smith 

Sqiiire,  Collier  v. 

Stevens  v.  Guppy 

Stone^  Crowder  v. 


Page 

522 

869 

365 

433 

158 

511 


142 
556 
824 
511 
467 
171 
217 


Tdford,  Johnson  v.  477 

Temperley,  Brown  v*  263 
Thomas  v.  Montgomery  •   502 

Thome,  Dawson  v.  235 

Tod  \K  Wmchilsea  441 

Toirle,  Hoj^ins  v.  804 

Tmrner  tx.  Tnmar  494 


Vawser  v.  Jeffery 


W 


Page 
479 


Waldron  v.  Howell  376 

Walker  v.  Lodge  459 

Watkins  v.  Flannagan  421 

Watson  v.  Dennis  90 
Wauchope,  Winchelsea  v.  441 

Weller,  Perry  v.  519 

West,  Mortimer  v.  370 

Whitaker,  Henvell  v.  34S 

Whitcx>mbe,  Pope  tn  124 

Whyte  V.  Kearney  208 

Wilkinson  v,  Chapman  145 

Willan  V.  Lancaster  108 

William^  Bacon  v»  525 

Williams  v.  Shaw  178» 

Winchilsea,  Tod  v.  441 

— — — ^—  V.  Wauchope  441 

Winshup,  Abrams  v.  350 

Winter  v.  Lord  Anson  488 

Wray,  Barry  v.  465 
Wright  V.  Lord  Dorchester  49ii 

Wright,  Ellison  v.  458 


REPORTS 


OP 


CASES 


ARGUED  &  DETERMINED 


IN  THE 


HIGH  COURT  OF  CHANCERY. 


T 


1885. 

Jtme,    Jnfy. 

jyecember. 

DEARLE  V.  HALL.  ^'l 

November  8, 9. 

LOVERIDGE  v.  COOPER,  i828. 

December  24. 
HE  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  A  penon  hav- 
involved  the  same  principle;  and  the  decision  in  fioal intereit 
the  latter,  both  on  the  original  hearing  and  on  appeal,  ^"  *  ■""!  ^^ 
was  pronounced  immediately  after  judgment  had  been  yested 'in  the 

ffiven  in  the  former*  and  with  reference  to  the  reasons  n^raesoftnw- 
^  ,  ,  tees,  assigns  it 

and  authorities   on   which    that  judgment  proceeded,  for  valuable 
These  circumstances  render  it  convenient  to  combine^  ^^  Su^no 

to  some  extent,  the  report  of  the  one  case  with  that  of  notice  of  the 
.         •  assignment  is 

tbe  other.  gi^en  to  the 

^^i^^^^^^g,,^,,^^^^^^,,,^^^^^,^  trustees;  af- 

terwards, the 
same  person 
proposes  to  sell  his  interest  to  B.,  and  B.^  having  made  inquiry  of  the  trustees  as  to 
tbe  nature  of  the  vendor's  title,  and  the  amount  of  his  interest,  and  receiving  no 
intimation  of  the  existence  of  any  prior  incumbrance,  completes  the  purchase,  and 
dves  the  trustees  notice :  B,  has  a  better  equitj^  than  A.  to  the  possession  of  the 
Fund,  and  the  assignment  to  j9.,  though  posterior  in  date,  is  to  be  preferred  to  the 
assignment  to  A. 

It* is  of  no  importance  in  the  question  as  to  the  priority  of  title  acquired  under  the 
assignm^iiti^  wbetber  the  interest  of  the  vendor  be  vested  or  contingent,  present  or 
rerersioiiary. 
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CASES  IN  CHANCERY. 
182S.  The  case  of  Dearle  v.  Hall  arose  out  of  the  follow- 

I.  J 

tr*^'*"'^      inff  transactions :  — 
Dearle  ^ 

V. 

Hall 

Pefer  Brown,  by  his  will,  dated  the  ]  1th  of  September 

1794,  after  bequeathing;  some  legacies,  and  giving  an 
annuity  of  40/.  to  a  granddaughter,  made  the  following 
disposition  of  a  part  of  the  residue  of  his  personal  estate 
and  of  the  money  to  arise  by  the  sale  of  his  real  estates:  — 
*'  I  do  hereby  direct  my  said  executrix  and  executors, 
and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  to  place  one 
moiety  of  the  said  residue  of  my  personal  estate,  and  of 
the  money  to  arise  from  the  sale  of  my  real  estates,  out 
at  interest  upon  government  or  real  security,  during  the 
life  of  my  son  Zachariah  BrowUy  and  to  pay  the  interest 
and  produce  thereof  unto  him  my  said  son  Zachanah 
Brown  during  his  life." 

Afin  Bircham,  William  Foster  the  elder,  William 
Foster  the  younger,  and  William  Unt/ianky  the  exe- 
cutrix and  executors  of  Peter  Brown,  had  invested  the 
clear  residue  of  the  testator's  estate,  amounting  to  4600/., 
on  real  securities :  and  the  share  of  the  interest  yielded 
by  these  securities,  which  was  payable  to  Zachariah 
Brawn,  came  to  about  93/.  a  year.  Mr.  Unthank  was 
a  solicitor,  and  took  the  principal  share  in  the  manage- 
ment of  the  testator's  estate. 

By  an  indenture,  bearing  date  on  the  19th  of  Decem^ 
•  ber  180S,  and  made  and  executed  by  and  between 
Zachariah  Brown  of  the  first  part,  Charles  Martin  De- 
mages  of  the  second  [)art,  William  Bircham  of  the  third 
part,  and  William  Dearie  of  the  fourth  part,  —  (reciting, 
that  Zachariah  Brown  was,  under  the  last  will  of  his 
father  Peter  Brown,  en li tied  for  life  to  the  yearly 
annuity  of  93/.,  issuing  out  of  a  moiety  of  Peter  Brown's 
robiduary  estatey  and  which  was  then  paid  to  him  by 

Ann 
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Ann  Birchamy  William  Foster  the  elder,  William  Foster  I82S. 
the  younger,  and  William  Unthank^  the  executors  and 
executrix  of  Peter  Brawn ;  that  Zachariak  Brown  had 
agreed,  in  consideration  of  the  sum  of  204/.,  to  sell  to 
Dearie  an  annuity  of  37/.*a  year  during  the  natural  life 
of  him  Zachariah  Brown^  the  payment  of  which  was  to 
be  secured  by  the  covenant  and  warrant  of  attorney  of 
Zachariah  Brawn^  and  also  of  Charles  Martin  Demages, 
and  William  Bircham^  who  had  agreed  to  become  jointly 
and  severally  sureties  for  him), — it  was  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  of  the  sum  of 
204/.  paid  to  Zachariah  Bravon^  they,  Zachariah  Brormn^ 
and  Charles  Martin  Demages^  and  William  Bircham^  did, 
for  themselves,  their  executors  and  adniinistrators, 
jointly  and  severally  covenant  with  William  Dearie^  his 
executors,  administrators,  and  assigns,  that  they,  their  « 
heirs,  executors,  or  administrators,  or  some  or  one  of 
them,  should  pay  or  cause  to  be  paid  unto  William 
Dearie^  his  executors,  administrators,  and  assigns, 
during  the  natural  life  of  Zachariah  Brown^  one  annuity 
of  .37/.,  free  of  and  clear  from  all  taxes,  charges,  and 
deductions,  by  equal  quarterly  payments,  on  the  19th 
of  Marchy  the  19tli  of  June^  the  19th  of  September^  and 
the  19th  of  December^  in  every  year. 

The  indenture  further  witnessed,  that,  "  for  the  better 
and  more  effectually  securing  the  payment  of  the  afore-^ 
said  annuity,  he,  Zachariah  Brown,  granted,  bargained, 
sold,  and  assigned  unto  William  Dearie,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  yearly 
sum  or  annuity  of  93/.,  and  all  arrears  thereof,  yearly 
arising  or  growing,  and  to  which  he,  Zachariah  Brown, 
was  entitled  for  life,  under  the  will  of  Peter  Brown, 
and  all  the  estate,  right,  title,  interest,  trust,  property, 
benefit,  claim,  and  demand  of  him  Zachariah  Brown 
in,'  to,  or  out  of  the  same,-'  to  have  and  take  all  the 
interest,  dividends,  and  proceeds  of  the  aforesaid  stocks 

B  2  or 
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18dS.  or  sums,  and  all  other  the  premises  thereby  assigned, 
in  as  ample  and  beneficial  a  manner  as  he,  Zachanah 
BrcwHi  was  then  entitled  to  the  same ;  but,  nevertheless, 
upon  trust  to  permit  and  suffer  Zackariah  Brcram  and 
his  assigns  to  receive  and  take  the  same,  until  default 
should  be  made  for  the  space  of  twenty-one  days  in 
payment  of  some  quarterly  instalment  of  the  annuity, 
or  some  part  tliereof ;  and  upon  further  trust,  in  case 
any  quarterly  instalment  of  the  annuity,  or  any  part 
thereof  should  happen  to  be  in  arrear  or  unpaid  for  the 
9pace  of  twenty-one  days  next  after  any  of  the  days  or 
times  aforesaid,  then  that  William  Dearie^  his  executors, 
administrators,  or  assigns,  should  receive  and  take  the 
thereby  assigned  interest,  dividends,  and  proceeds,  and 
should  thereout,  in  the  first  place,  retain  and  satisfy 
to  himself  and  themselves  the  costs  of  receiving  the 
same,  or  otherwise  attending  the  performance  of  the 
trusts  thereby  declared ;  and,  in  the  next  place,  should 
thereout  retain,  reimburse,  and  satisfy  to  himself  or 
tfiemselves  the  said  annuity,  or  so  much  thereof  as 
should  be  then  in  arrear,  and  should  pay,  or  otherwise 
permit  and  suffer  him  Zachariah  Brown,  or  his  assigns, 
to  receive  and  take  the  residue  or  surplus  thereof,  if 
any,  to  and  for  his  and  their  own  use  and  benefit.  This 
declaration  of  trust  was  followed  by  a  proviso  making 
the  annuity  redeemable.  A  memorial  of  this  indenture, 
and  of  the  warrant  of  attorney  mentioned  in  it,  was 
enrolled. 

By  another  indenture,  bearing  date  on  the  26th  of 
September  1809,  and  made  and  executed  by  and  between 
Zachariah  Brown  of  the  first  part,  William  Bircham  of 
the  second  part,  and  Caleb  Shetring  of  the  third  part, — 
(reciting  Zachariah  Brown*s  title  under  his  father's  will ; 
that  he  had  contracted  to  sell  an  annuity  of  £?/•  for  his 
own  natural  life  to  Caleb  Sherring^  whicli,  it  had  been 
.  agreedi  should  be  secured  by  the  covenant  and  warrant 
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of  attorney  of  Zackariah  Brawn  and  William  BirchAfk        1^28.  « 
as  his  sarety;  and  that  Zackariah  Brown  and  William 
Bircham  had,  for  that  purpose,  jointly  and  severally  exe- 
cuted a  warrant  of  attorney  to  confess  judgment  in  the 
sum  of  SOO/. ;)  —  it  was  witnessed,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  sum  of 
150/.,  they,    Zackariah  Brown  and   William  Bircham^ 
did  for  themselves,  their  heirs,  executors,  and  admi* 
nistrators,  joindy  and   severally   covenant   to   pay   or 
cause  to  be  paid  to  Cideb  Skerringy  his  executors,  ad- 
ministrat9rs,  and  assigns,  from  thenceforth  during  the 
natural  life  of  Zackariah  Brown,  one  annuity  of  271*9 
free  and  clear  of  and  from  all  taxes,  charges,  and  de- 
ductions, by  equal  quarterly  payments,  on  the  26th  of 
December  J  the  26th  of  March,  the  26th  of  June,  and  the 
26th  of  September :  and  it  was  thereby  further  witnessed, 
that,  for  the  ^*  better  and  more  effectually  securing  the 
payment  of  the  aforesaid  annuity,"   Zackariah  Bratth 
granted,    bargained,    sold,    and  assigned   unto  Caleb 
Sherringy  his  executors,  administrators,  and  assigns,  the 
above-mentioned  yearly  sum  or  annuity  of  93/.,  and 
all  arrears  thereof.     This  assignment  took  no  notice  of 
the  indenture  of  the  19th  of  December  1808,  but  was 
expressed  in  similar  language,  and  wa^  upon  similar 
trusts.     A  memorial  of  this  second  indenture,  and  of 
the  warrant  of  attorney  mentioned  in  it,  was  enrolled. 

The  annuity  of  37/.  was  paid  up  to  the  19th  of  June 

1811,  and  that  of  27/.,  up  to  the  26th  of  June  1811. 
From  diose  dates  both  annuities  had  been  unpaid ;  save 
only  that,  in  May  1813,  Dearie,  having  arrested  the 
surety,  Demages,  in  an  action  upon  the  covenant,  com- 
piled him  to  pay  the  arrears  of  his  annuity  for  one  year 
and  three  quarters,  up  to  the  19th  ci  Marck  1813. 

Notwithstanding  these  assignments.  Brown,  early  in 

1812,  advertised  his  life-interest  in  the  93/.  for  sale  as 

B  3  an 
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.182S.  an  unincumbered  fund ;  and  this  advertisement  led  to  a 
negotiation  with  Joseph  Hall^  who  proposed  to  become 
the  purchaser.  HaWs  solicitor,  Mr.  Patten,  used  all 
due  diligence  in  scrutinising  Brown's  title;  and,  in  a 
correspondence  which  took  place  between  him  and 
Mr.  Unthank,  the  acting  executor,  he  inquired  of  Mr. 
Unthank  the  exact  amount  payable  to  Brawn,  and 
called  for  every  information  respecting  the  fund  and 
the  title. 

No  notice  of  the  assignments  to  Dearie  and  Sherring 
had  been  given  to  the  executors;  and  as  Mr.  Unthank 
was  in  complete  ignorance  of  the  existence  of  such  in- 
struments, none  of  his  letters  made  any  mention  of  or 
allusion  to  any  incumbrance  as  affecting  the  property. 
Under  these  circumstances,  the  contract  between  Brown 
and  Hall  was  carried  into  effect,  by  an  indenture  dated 
the  20th  of  March  1812,  made  between  Joseph  Hall  of 
the  one  part,  and  Zachariah  Brown  of  the  other  part ; 
which,  after  reciting  Brown^s  title  and  contract  with 
Hall,  witnessed,  that,  for  the  sum  of  711/*  Ss.  6d., 
Zachariah  Brown  thereby  assigned  unto  Joseph  Hall, 
his  executors,  administrators,  and  assigns,  all  the  annual 
income,  interest,  and  dividends  of  the  moiety  of  the 
residuary  estate  of  Peter  Brown,  consisting  (among  other 
things)  of  the  several  sums  of  money  due  upon  certain 
mortgages  and  securities  specified  in  an  annexed  sche- 
dule, to  receive  and  take  the  interest  and  dividends  from 
the  25th  of  December  then  last  past,  during  Zachariah 
Brawn's  life.  Brown  also  covenanted  for  quiet  enjoy- 
ment, and  that  he  had  done  no  act  to  encumber  the 
fund ;  and  he  constituted  Hall,  his  executors,  admi- 
nistrators, and  assigns,  the  attorney  and  attorn ies  of 
him,  Brown,  for  the  purpose  of  receiving  the  dividends* 
The  executors  of  Peter  Brown  had  been  requested  to 
become  parties  to  the  deed,  but  had  refused. 

On 
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On  the  25th  of  Aprils  Hall  served  a  written  notice  on  1828. 
the  executors,  requiring  them  to  pay  to  him,  as  assignee 
of  ZacJiariah  Brawn^  the  moiety  of  the  dividends  of  the 
residuary  fund  daring  Brown^s  life;  and,  in  Juli/  1812, 
UrUhank  remitted  to  Hall  SM.  125.  IQd.  on  account  of 
the  yearly  dividends  so  assigned.  On  the  17th  of 
October  following,  the  executors,  for  the  first  time,  re- 
ceived notice  of  the  assignments  to  Dearie  and  Sherring^ 
and  they  thenceforward  declined  to  pay  the  interest  ta 
any  of  the  claimants,  until  their  rights  should  be  ascer- 
tained. 

The  material  parts  of  the  correspondence  between 
Hall's  solicitor  and  the  executors  are  stated  by  the 
Master  of  the  Rolls  in  his  judgment. 

On  the  17th  of  June  1819,  Dearie  and  Sherring  filed 
their  bill  against  Hall^  Zachariah  Brown^  the  sureties 
for  the  payment  of  their  respective  annuities,  and  the 
personal  representatives  of  Peter  Brozvn.  The  bill 
charged,  that,  even  if  Hall  had  given  the  executor  notice 
of  his  assignment  before  Dearie  and  Sherring  gave  notice 
of  their  incumbi'ances,  the  preferable  tide,  which  they 
acquired  by  reason  of  the  prior  date  and  execution  of 
the  instruments  under  which  they  claimed,  could  not  be 
prejudiced  by  that  circumstance;  that  Hall  did  not^ 
before  he  completed  his  purchase,  make  or  cause  to  be 
made  any  inquiries  of  the  executors  of  Peter  Brown^ 
for  the  purpose  of  ascertaining  whether  they  had  re- 
ceived notice  of  any  incumbrances  affecting  the  funds 
out  of  which  the  annuity  was  to  be  paid ;  that  it  was 
incumbent  on  Hall  and  his  agents,  before  the  com- 
pletion of  his  purchase,  to  have  searched,  or  caused 
search  to  be  made,  at  the  proper  offices,  for  the  purpose 
of  ascertaining  whether  there  were  any  prior  incum- 
brances affecting  the  funds;    that  he  and  they  wex'e 

B  4  guilty 
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162S.  guilty  of  ladies  in  omitting  to  make  such  seardi ;  and 
thal^  if  such  search  had  been  made,  HaU  would  have 
ascertained  that  the  Plaintiffi  were  entided  respectively 
to  their  annuities  of  37/.  and  27/.  The  prayer  in  sub- 
stance was,  that  the  arrears  and  growing  payments  of 
the  annuity  of  93/.  a  year  might  be  implied  in  satisfy- 
ing to  the  Plaintifis,  according  to  their  priorities,  what 
Aould  be  found  due  to  them  on  their  several  annuities, 
and  their  costs  in  recovering  the  same ;  and  that  the  exe- 
cutors of  the  testator  might  be  restrained  from  paying 
any  part  of  the  arrears  or  growing  payments  of  the  93/. 
a  year  to  Holly  or  to  any  other  person  than  the  Plainti£&, 
imtil  all  the  arrears  due  to  them  in  respect  of  their  an- 
nuitiea  should  have  been  satisfied. 

Hallf  by  his  answer,  relied  on  the  indenture  of  the 
20th  of  March  1812,  and  the  priority  of  his  notice;  sub- 
mitting to  the  judgment  of  the  Court,  whether  the 
Plaintifl&  were  not  bound  to  have  given  to  the  executors 
of  Peter  Brown,  within  a  reasonable  time,  and  before 
March  1812,  notice  of  the  assignments  made  to  them 
respectively  —  whether,  by  having  omitted  to  give  such 
notice,  till  after  the  execution  of  the  Defendant's  in- 
denture of  assignment,  they  were  not  precluded  in  a 
court  of  equity  from  having  any  benefit  of  their  as- 
signments as  against  him — and  whether  they  ought  not 
to  resort,  for  the  payment  of  their  annuities,  to  their 
personal  remedies  against  Zachariah  Brawn  and  his 
sureties  ? 

Jfsff  further  stated,  that,  before  the  execution  of  the 
assignment  to  him,  and  the  completion  of  his  purchase, 
he,  by  his  solicitors,  made  inquiries  of  the  executors 
respecting  the  title  of  Zachariah  Brawn  to  the  dividends 
in  question,  and  respecting  the  securities  on  which  the 
fimd  was  invested ;  and  that,  though  a  correspondence 

on 


Mr.  Stigden  and  Mr.  Phillimore^  for  the  PlaintifTs. 
Mr.  Home  and  Mr.  Barber^  for  HalL 
Mr.  Botgpell^  for  the  trustees. 
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on  the  subject  took  place  between  his  solicitor  and  1828. 
Unihank^  the  acting  executor,  no  notice  or  intimation 
of  the  existence  of  any  incumbrance  on  BrcmtCs  life  in<4 
terest  was  given  to  him,  HaUj  or  to  any  person  on  his 
behalf,  either  by  the  executors  or  by  any  other  individuaL 
But  he  admitted,  that  he  did  not,  before  he  completed 
his  purchase,  make^  or  cause  to  be  made,  any  inquiries 
of  the  executors  of  Ptter  Brown  expressly  for  the  por* 
pose  of  ascertaining,  whether  they  had  received  notice 
of  any  incumbrance  or  incumbrances  affecting  Zacbariai 
Brown^s  life-interest  in  the  moiety  of  the  dividends  of 
the  residuary  estate;  and  that  he  did  not  make,  or 
cause  to  be  made^  any  search  at  any  of  the  offices,  in 
order  to  ascertain  whether  any  such  incumbrances  esf 
isted.  He  insisted,  also,  on  some  alleged  defects  in  the 
memorials  of  the  fuinuities  granted  to  the  Plaintiffii. 

• 

Zaehariah  Brofwa  stated  by  his  answer,  that,  at  the 
date  of  the  assignment  to  Hedlj  he  bdieved  the  former 
annuities  to  have  been  redeemed. 

A  former  bill,  filed  for  the  same  purpose  as  the 
present,  had  been  suffered  to  be  dismissed  for  want  of 
prosecution. 

The  executors  had  paid  into  court  the  arrears  of  the 
dividends  of  Zachariah  Brown's  moiety  of  the  residuary 
fund. 


The 
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.  The  point  contended  for  by  the  Plaintiffs  was,  that, 
primd  facie^  the  priority  of  their  assignments  gave  them 
a  preferable  title  to  the  possession  of  the  fund,  and  that 
DOthing  had  been  done  which  afforded  a  suflScient  reason 
for  postponing  them. 

The  Defendant,  HaU^  on  the  other  hand,  argaed,  that, 
by  giving  the  first  notice  to  the  trustees,  he  had  first 
done  all  that. could  be  done  to  make  the  title  to  an 
equitable  interest  in  a  personal  chattel  complete;  tliat 
the  Plaintiffs,  on  the  other  hand,  by  omitting  to  give 
notice  of  their  incumbrances,  had  chosen  to  remain 
satisfied  with  an  imperfect  title,  and  had  enabled  Brawn 
to  commit  a  fraud ;  and  that,  under  such  circumstances, 
the  equity  of  him,  Hall^  though  arising  under  an  in- 
strument of  later  date,  was  a  better  equity  than  theirs. 

0 

It  was  admitted  in  the  argument,  that  there  was  no 
direct  authority  upon  the  point ;  but  a  case  of  fVright  v. 
Lard  Darchester  {a)  was  referred  to,  in  which  it  appeared 
fi*om  an  interlocutory  order  made  by  Lord  Eldon^  that 
the  inclination  of  his  opinion  was  in  favour  of  the  pur- 
chaser who  gave  the  first  notice,  as  against  a  prior  pur- 
chaser who  gave  no  notice. 

The  Master  of  the  Rolls,  Sir  Thomas  Plumcr^ 

M^ent  through  the  facts  of  the  case,  and  stated  his 
opinion,  that  HaWs  claim  was  to  be  preferred  to  that  of 
the  Plaintiffs.  The  jlHncipIe,  on  which  he  chiefly  relied, 
was,  that  the  Plaintiffs  had  been  negligent;  and,  in  con- 
sequence of  their  negligence,  third  parties  had  been  in- 
volved in  transactions  which  could  not  have  taken  place, 
if  the  first  purchasers,  by  omitting  to  communicate  their 
claims  to  the  legal  holders  of  the  fund,  had  not  put  it  out 
of  tlie  power  of  those  legal  holders,  though  ticting  with 


(a)  See  infra^  p.  49. 
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perfect  feirness  and  honesty,  to  represent  to  the  subse- 
quent purchaser  the  true  state  of  circumstances ;  that, 
where  a  first  purchaser,  by  his  negligence,  placed  a  sub- 
sequent purchaser,  who  had  acted  with  all  due  caution^ 
in  such  a  situation,  that  loss  must  fall  either  upon  the  one 
or  the  other,  he,  who  had  been  in  default,  and  had 
caused  the  mischief,  ought  not  to  be  saved  harmless  at 
the  expence  of  an  innocent  party;  that,  under  such 
circumstances,  the  general  rule  of  priority  ought  to  be 
qualified,  and  that  he,  who  stood  first  in  point  of  time^ 
ought  to  be  postponed  to  a  competitor  claiming  under 
an  instrument  of  later  date,  who  had  been  informed  by 
the  legal  holder  of  the  fund,  that  there  were  no  ]ncum<« 
brances  afiecting  it,  and  who  gave  that  legal  holder 
notice  of  his  purchase,  before  notice  had  been  given  of 
any  other  incumbrance. 


1828. 


But  as  the  point  did  not  appear  to  have  been  expressly 
determined  in  any  preceding  case,  and  was  of  great  im-^ 
portance,  his  Honour  declined  coming  to  any  final  judg* 
roent  in  the  cause,  till  the  question  was  again  argued* 


The  case  was  again  argued,  by  Mr.Sugden  for  the         isss. 
Plaintifi*s,  and  by  Mr.  Barber  for  the  Defendant  Hall.  , 


The  Master  of  the  Rolls,  Sir  Thomas  Plumer. 

It  is  observable,  in  the  first  place,  that  the  right,  which 
Zachariah  Brawn  had  under  the  will  of  his  father,  was 
simply  a  right  to  a  chose  in  action.  The  legal  interest 
in  the  residue  was  vested  in  the  executrix  and  executors ; 
and  they  were  to  bold  this  moiety  of  the  residue  so  long 
as  Zachariah  Brawn  lived.  They  were  to  pay  him  the  di- 
vidends during  his  life;  but  it  is  clear,  from  the  terms  of 
the  will,  that  they  were  not  to  part  with  the  legal  interests 

DearUi 


December  %6, 
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}825.  Dearlef  when  he  entered  into  this  contract,  seems  to 

have  been  anxious  to  secure  the  payment  of  the  annuity 
in  many  different  modes.  He  took  the  precaution  to 
have,  not  ooly  Brawn's  covenant,  but  the  joint  and  several 
security  of  Demages  and  Wku  Bircham :  he  took  also  a 
warrant  of  attorney  to  confess  judgment.  In  fact,  the 
fund  in  question  was  the  last  security  resorted  to,  and  is 
specified  as  a  further  and  collateral  security. 

• 

One  of  the  terms  of  the  contract  was,  that  Brawn 
and  his  assigns  were  to  be  permitted  to  receive  the  931. 
a  year,  until  default  should,  be  made  for  the  space  of 
twenty-one  days  in  payment  of  the  annuity.  Not  only, 
therefore,  was  the  contract  not  followed  by  possession 
of  the  fund,  but  there  was  an  express  stipulation  to  the 
contrary:  so  that  the  transaction  with  Dearie^  at  the 
time  when  it  happened,  was  nothing  more  than  an 
equitable  contract  for  a  collateral  security,  to  be  issuing 
out  of  a  chose  in  action,  not  followed  by  equitable  pos^ 
session,  nor  by  any  thing  tantamount  thereto.  It  was 
not  possible  for  Braam  to  transfer  the  legal  interest: 
that  could  not  but  remain  with  the  executors;  but 
wherever  it  is  intended  to  complete  the  transfer  of  a  \ 
chose  in  action,  there  is  a  mode  of  dealing  with  it  which  j 
a  court  of  equity  considers  tantamount  to  possession, 
namely,  notice  given  to  the  legal  depositary  of  the  fund.  * 
Where  a  contract,  respecting  property  in  the  hands  of 
other  persons,  who  have  a  legal  right  to  the  possession, 
is  made  behind  the  back  of  those  in  whom  the  legal 
interest  is  thus  vested,  it  is  necessary,  if  the  security  is 
intended  to  attach  on  the  thing  itself,  to  lay  hold  of  that 
thing  in  the  manner  in  which  its  nature  permits  it  to  be 
laid  hold  of -^  that  is,  by  giving  notice  of  the  contract 
to  those  in  whom  the  legal  interest  is.  By  such  notice, 
the  l^al  holders  are  converted  into  trustees  for  the  new 
purchaser,  and  are  charged  with  responsibility  towards 
.  .  him ; 
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;  and  the  cestui  queimst  is  dq)rived  of  the  power 
of  canying  tlie  same  security  repeatedly  into  the  market, 
and  of  inducing  third  persons  to  advance  money  upon 
it,  wndev  the  erroaeoos  belief  that  it  continues  to  belong 
to  bim  absolutely,  free  from  incurabrmce,  and  that  the 
trustees  are  st31  trustees  for  him,  and  for  no  one  elsei 
That  precaution  is  always  taken  by  dilij^nt  purchasers 
and  incumbrancers:  if  it  is  not  taken,  there  is  neglect; 
9nd  it  is  fit  that  it  should  be  understood,  that  the  so- 
Kdlor,  who  conducts  the  business  for  the  party  advancing 
the  money,  is  responsible  for  that  neglect  ^JThe  con*- 
sequence  of  such  neglect  is,  that  the  trustee  of  the  fund 
remains  ignorant  of  any  alteration  having  taken  place  in 
tbee<)nitabie  rights  affecting  it :  he  considers  himself  to 
be  a  trustee  for  the  same  individual  as  before,  and  no 
other  person  is  known  to  him  as  his  cestui  que  trust. 
The  original  cestin  que  trusty  diough  he  has  in  fact  parted 
with  his  interest,  appears  to  the  world  to  be  the  complete 
equitable  owneiMand  remains  in  the  order,  management, 
and  disposition  ofthe property  as  absolutely  as  ever;  so 
that  he  has  it  in  his  power  to  obtain,  by  means  of  it^  a 
false  and  delusive  credit.  He  may  come  into  the  mar- 
ket to  dispose  of  that  which  he  has  previously  sold;  and 
how  can  those,  who  may  chance  to  deal  with  him,  pro^- 
tect  themselves  from  his  fraud?  Whatever  diligence 
may  be  used  by  ^puisne  incumbrancer  or  purchasers- 
whatever  inquiries  he  may  make  in  order  to  investigate 
the  title,  and  to  ascertain  the  exact  state  of  the  original 
right  of  the  vendor,  and  his  continuing  right,  —  the  trus- 
tees, who  are  the  persons  to  whom  application  for  in^ 
formation  would  naturally  be  made,  will  truly  and  un- 
hesitatingly represent  to  all  who  put  questions  to  them, 
that  the  fund  remains  the  sole  absolute  property  of  the 
proposed  vendor.  These  inconveniences  and  mischieis 
are  the  natural  consequences  of  omitting  to  giv6  notice 
to  tmstees;  and  thqr  must  be  considered  as  foreseen  by 

those 
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those  who,  in  transactions  of  that  kind,  omit  to  give 

notice;   for  they  are  the  consequences  which,  in  the 

experience  of  mankind,  usually  follow  such  omissions. 

To  give  notice  is  a  matter  of  no  difficulty :  and  whenever 

i  persons,  treating  for   a   chose  in  action,  do  not  give 

I  notice  to  the  trustee  or  executor,  who  is  the  legal  holder 

i  of  the  fund,  they  do  not  perfect  their  title^;  they  do  not 

'   do  all  that  is  necessary  in  order  to  make  the  thing  belong 

;    to  them  in  preference  to  all  other  persons;  and  they 

become  responsible,   in  some  respects,  for  die  easily 

foreseen  consequences  of  their  negligence. 


It  was  as  easy  for  Dearie^  or  his  solicitor,  to  have 
given  notice  in  1808  of  the  equitable  contract  with 
Brawriy  as  in  1812.  In  not  doing  so,  he  was  guilty  of 
negligence,  —  of  gross  negligence,  which  exposed  the 
property  to  all  that  has  since  happened ; — which  enabled  ^ 
Brown  to  practise  on  another  innocent  individual  so  as 
to  induce  him  to  lend  his  money,  without  any  suspicion 
of  the  existence  of  a  preceding  conveyance ;  —  which, 
leaving  the  trustees  in  ignorance  of  the  fact,  led  them  into 
the  erroneous  belief,  that  Brown  was  the  owner  of  the 
whole  equitable  right,  and  induced  them  to  represent  him 
as  the  owner  to  the  individual  who,  at  a  period  long  sub- 
sequent, became  the  purchaser  of  the  fund.  In  June 
1811,  i)ear^s  annuity  fell  into  arrear,  and,  from  that 
time,  was  in  arrear  for  much  more  than  twenty-one  days. 
Deaiie  had  then  a  right  to  take  immediate  possession  of 
the  fund;  yet  he  allowed  Brown  to  continue  in  undis- 
turbed enjoyment  of  it,  and,  for  more  than  a  year  after- 
wards, he  took  no  step  towards  obtaining  possession  of 
the  93/.  a  year,  which  was  a  collateral  security  for  the 
payment  of  what  was  due  to  him.  Not  even  then  did  he 
give  notice  of  the  existence  of  his  incumbrance  to  the 
executors;  and  they  continued  to  hand  over  the  income 
to  Brownf  as  the  only  pe^on  having  any  claim  to  it. 

The 
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t 
The  deed,  under  which  the  other  Plaintiff,  Ctdeh  Sher*        1 82S. 

ringy  claims,  is,  with  little  variation,  similar  to  the  deed 
to  Dearie^  and  was  probably  drawn  by  the  same  pro- 
fessional gentleman ;  yet  no  notice  is  taken  in  it  of  the 
prior  conveyance  io  Dearie^  nor  is  any  thing  done  by  SheV" 
ring  to  obtain  immediate  possession  of  the  fund.  On  the 
contrary,  in  this  as  in  the  other  indenture,  it  is  expressly 
stipulated,  that  Brown  and  his  assigns  should  be  per- 
mitted to  receive  the  93/.  a  year,  till  default  was  made 
for  twenty-one  days  in  the  payment  of  the  annuity. 
Skerrin^s  annuiij  of  27/.  was  paid  up  to  June  1811,  and 
then  fell  into  arrear,  but  no  step  was  taken  to  reach  the 
fund.  It  was  not  till  the  17th  of  October  1812,  that 
notice  of  these  two  annuities  was,  for  the  first  time,  given 
to  the  executors.  .  The  act  of  then  giving  notice  shews, 
that  the  annuitants  were  aware  that  notice  was  necessary, 
in  order  to  complete  their  security ;  but  their  tardiness 
in  giving  notice  constitutes  the  negligence  which  has 
produced  all  the  mischief.  For  Browny  having,  by  the 
conduct  o{  Dearie  and  S/ierringy  been  thus  left  at  liberty 
to  deal  with  the  property  as  he  pleased,  availed  himself 
of  this  power,  and  was  even  so  confident  as  to  advertise 
bis  life-interest  for  sale,  publicly  inviting  purchasers  to 
treat  with  him  as  for  an  unincumbered  fund.  In  March 
1812,  more  than  half  a  year  before  Dearie  and  Sherring 
gave  the  executors  notice  of  their  annuities,  the  contract 
was  made  between  Broom  and  the  Defendant  Hall;  and, 
in  the  same  month,  an  indenture  of  assignment  was  ex- 
ecuted, reciting  BrcrunCs  right  under  his  father's  will 
to  the  93/.  a  year,  by  which,  in  consideration  of  700/. 
and  upwards.  Brown  transferred  that  93/.  a  year  to 
HalL 

In  concluding  this  contract.  Hall  conducted  himself 
in  a  way  very  different  from  that  in  which  the  Pbintiffs 
had  acted ;  for,  before  be  paid  hb  money,  he  took  the 

pre- 
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I82S.       preedution  of  making,  by  his  solicitor,  all  due  inqaities 
^_,  '    '  '     of  the  trostees  and  exeeators ;  not  trusting  to  his  per- 
V.  sonal  contract  with  Brown,  but  going  immediately  to 

HALL.  ^^  |g^{  holders  of  the  fand,  strictly  investigating  the 
title,  and  employing  a  very  exact  and  scrutinising  in- 
dustry to  ascertain  whether  the  fund  was  as  represented 
by  Brawn,  and  wheth^  Brown  could  completely  transfer 
the  interest  which  he  stated  himself  to  have. 

The  correispondence  between  Mr.  Patten,  the  solicitor 
of  Hall,  and  Mr.  WUliam  Unthank,  the  acting  executor, 
commenced  early  in  February  1812.  On  the  4th  of 
that  month,  Mr.  Patten  wrote  to  Mr.  Unthank,  stating 
that  he  had  drawn  a  contract  between  Brawn  and  Hall, 
for  the  purchase  of  Brawn^s  life-interest  under  his 
fedier's  will,  and  requesting  to  be  furnished  with  an 
abstract  of  BrcnmCs  title,  and  of  the  titles  on  which  the 
money  was  invested,  as  well  as  with  any  other  inform- 
ation on  the  subject,  <*  and  with  the  exact  clear  amount 
you  pay  to  Brawn  annually."  Mr.  Unthank,  in  his 
answer,  dated  the  6th  of  February^  sent  an  extract  of 
the  will  of  Peter  Brawn,  and  stated,  that  Zachariah 
Brawn  ^^  is  entitled  during  his  life  to  a  moiety  of  the 
income  arising  from  the  residue  of  his  father's  estate, 
after  payment  of  an  annuity  of  40/.  bequeathed  by  the 
will,  and  that  the  residue  amounted  to  4000/.,  which 
was  invested  in  real  securities,  bearing  5  per  cent 
interest." 

On  the  8th  of  February,  Mr.  Patten  wrote  again,  re- 
questing an  abstract  of  the  titles  of  the  estates  on  which 
the  money  was  secured.  ^^  Be  so  good,"  he  adds,  '^  as 
to  say  on  what  days  in  the  year  the  interest  is  payable, 
and  to  what  time  Mr.  Brawn  has  received  it,  and  if  there 
be  any  other  deduction  from  the  interest-money  than 
the  property  tax." 

Mr. 
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Mr.  UnHani^  in  his  answer,  dated  tbe  10th  of  Fd-  1823. 
Tuary,  refuses  to  disclose  the  titles  of  the  mortgagors 
without  their  permissiA ;  and  then  adds,  *^  The  interest 
of  the  principal  mortgage  is  paid  hal&yearlj,  in  June 
and  December;  and*  at  those  times  I  have  usually  di- 
vided the  surplus  of  the  interest  of  the  residue  of  the 
late  Mr.  Brawn^s  property  between  Mr.  Z.  Broom  and 
his  sister,  which  was  done  in  December  last.  There  is 
no  other  deduction  made  from  the  interest  than  the 
property  tax,  except  that  I  have  deducted  from  Mr.  Z. 
Brcnmfs  moiety  the  postage  of  letters  I  have  recdved 
from  him.  The  will  of  Mr.  Brcnxm  furnishes  all  the 
information  that  can  be  necessary  for  preparing  an 
assignment  of  the  interest  and  annual  produce  of  one 
moieQr  of  his  residuary  property  from  his  son ;  the  date 
of  the  assignment  from  whom  will  of  course  determine 
the  period  from  which  I  shall  have  to  account  for  the 
interest  to  the  assignee.  I  see  no  reason  why  the 
executors  should  become  parties  to  the  proposed  assign- 
ment, which,  Mr.  Z.  Brcnxm  having  an  undoubted  right 
to  make,  requires  no  confirmation  from  them ;  but,  for 
myself  1  do  not  choose  in  any  way  to  express  my 
approbation  of  it,  though  I  shall  as  readily  pay  the 
interest  to  his  assignee  as  I  should  do  to  him,  if  he 
were  not  to  part  with  it.*' 

Further  communications  took  place  between  Mr.  Pa/- 
ten  and  Mr.  Unthank,  with  respect  to  tlie  securities  on 
which  the  money  was  invested;  and  this  part  of  the 
correspondence  is  terminated  by  a  letter  from  Mr.  Un- 
thankf  dated  the  1st  of  March^  in  which  he  states,  that 
he  has  not  the  least  reason  to  suppose  that  there  were 
any  outstanding  demands  on  the  estate  of  the  late  Mr. 
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This  correspondence  affords  a  complete  answer  to  a 
topic  which  was  strenuously  urged  in  favour  of  the 
Plaintiffs.  It  was  said  that  Hall  Jfad  not  exercised  due 
diligence;  for  that  the  question — whether  there  was  any 
prior  incumbrance  on  the  fund  —  was  not  put  directly 
either  to  Brawn  or  to  the  executor.  And  it  is  true  that 
the  question  was  not  put  in  express  words ;  but  was  it 
not  put  in  substance  ?  The  inquiries  were  such  as  drew 
from  Unthank  what  is  tantamount  to  an  assurance  that 
there  was  an  absolute  title  in  Broom ;  and  if  Unthank 
had  received  any  intelligence  of  a  prior  incumbrance, 
and  yet  had  acted  and  written  in  the  manner  in  which 
he  has,  he  would  have  involved  himself  in  all  the  re- 
sponsibilities which  would  affect  an  individual,  who 
should  stand  by  and  see  another  person,  upon  the  faith 
of  the  representations  made  by  him,  entering  into  a 
contract  and  parting  with  his  money  on  the  supposi- 
tion that  a  certain  fund,  known  by  him,  who  so  stood 
by,  to  have  been  already  pledged,  was  free  from  incum- 
brances. When  Mr.  Unthank  was  asked  whether  there 
was  any  deduction  from  the  interest-money  except  the 
property  tax,  would  he,  if  the  assignments  to  Dearie 
and  Sherring  had  been  notified  to  him,  have  answered, 
*^  There  is  no  other  deduction  from  the  interest,  except 
the  property  tax  ?"  When  Mr.  Unthank  said  in  one  of 
his  letters,  that  the  date  of  the  assignment  would  de- 
termine the  period  from  which  he  would  have  to  account 
to  Hall  for  the  interest,  that  was  in  fact  a  statement 
that  he  was  thenceforth  to  account  to  no  person  else; 
and  he  could  not  have  spoken  of  himself  as  liable  to 
account  for  the  whole  of  the  interest  to  Hallj  if  he  had 
known  that  he  was  to  account  for  part  of  it  to  Dearie 
and  Sherring.  The  very  first  letter  addressed  to  the 
executor,  calling  for  an  abstract  of  Brawn*s  title,  the 
amount  of  the  residue,  and  the  sum  wliich  was  then 
paid  yearly  to  Broom,  was  in  fact  a  request  to  the 

executor 
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executor  to  commanicate  every  information,  of  every        18S8. 
circumstance  relating  to  the  fund,  which  it  could  be  of 
importance  to  a  purchaser  to  know. 

With  respect  to  the  circumstance  that  tlie  question 
was  not  put  directly  to  Brawny  he  covenants  in  the  deed 
oTasaiginiieni  that  the  fund  was  free  from  incumbrances; 
and,  consequently,  the  necessity  of  making  inquiries  of 
him  was  superseded. 

These  proceedings  are  antecedent  to  the  execution  of 
the  contract.    After  so  much  precaution,  tlie  assignment 
of  Brawn*%  interest  is  executed ;  and  HaU  pays  the  pur- 
chase-money.    Does  he  content  himsdf  with  remaining 
in  this  situation  ?  After  having  given  notice  to  the  legal 
holder  of  the  fund,  and  having  obtained  from  him  an 
engagement  to  pay  the  interest  to  him,  Ha//,  as  readily  . 
as  it  had  been  before  paid  to  Zachariah  Brortxm^  Hall  is  let 
into  possession.    Mr.  Unthank  fulfils  his  promise ;  having 
become  a  trustee  for  a  new  cestui  que  trusty  he  accounts  to 
him,  and,  in  July  1812,  pays  over  to  him  his  share  of 
the  income  of  the  residuary  fund :  thus.  Hall  is  actually 
admitted  into  the  enjoyment  of  the  thing  which  had 
beoi  assigned  to  him.     On  the  6th  of  July^   Unthank 
writes  a  letter  to  Patten,  in  which  he  says,  *^  As  I  have 
not  been  instructed  as  to  the  means  by  which  Mr.  HaU 
wishes  to  have  his  moiety  of  the  interest  of  Mr.  BramCs 
residuary  estate  conveyed  to  him,  I  have  enclosed  you  a 
draft  for  31/.  195.  lOd.,  belonging  to  him,  and  now  in 
my  hands."     He  then  goes  on  to  render  an  account,  to 
shew,  that,  as  a  trustee,  he  has  accounted  to  his  cestui 
que  trust  for  all  that  was  in  his  hands ;  and  he  begs  Mr. 
Patten  to  communicate  to  him  Mr.  Hair»  orders,  **  if 
you  would  have  me  in  future  make  any  remittances 
directly  to  him."   Thus,  Mr.  Unthank  becomes  virtually 
a  party  to  the  transaction,  giving  HaU  all  the  assurance 
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a  purchaser  could  have.  Such  is  the  contrast  between 
the  conduct  of  the  subsequent  incumbrancer  and  of  the 
incumbrancer  who  stands  first  in  point  of  time. 

Some  months  afterwards,  on  the  17th  of  October 
1812,  Dearie  and  Sherring  caused  notice  of  their  an- 
nuities to  be  given  to  the  executors ;  accompanied  with 
an  intimation  that  the  93/.  a  year  must  not  be  paid  any 
longer  to  Hally  inasmuch  as  they  were  entitled  to  have 
their  demands  first  satisfied  out  of  it  Upon  receiving 
that  notice,  the  executors,  acting  like  cautious  men,  who 
thought  that  it  was  not  for  them  to  enter  into  any  con- 
test, stayed  their  hands,  and  did  not  make  any  further 
payment;  hut,  had  the  notice  not  been  given,  they 
would  have  continued  to  have  pmd  the  interest  of  the 
moiety  of  the  residue  to  Hall. 

The  present  suit  was  instituted  on  the  17th  of  June 
1819,  six  years  and  a  half  after  the  date  of  the  notice, 
when  ten  years  had  elapsed  from  the  date  of  Skerrin^s 
assignment,  and  eleven,  from  the  date  of  the  assignment 
to  Dearie,  and  long  afler  a  former  bill  had  been  dis- 
missed for  want  of  prosecution :  and  what  the  Plaintiff 
seek  by  this  new  suit  is,  —  that  a  court  of  equity  shall,  at 
this  remote  period,  interpose  to  stop  the  93/.  a  year  from 
being  paid  to  HaU,  to  throw  upon  him  the  loss  which 
must  be  sustained  by  some  one  or  other,  and  to  direct 
the  fund  to  be  applied  in  satisfaction  of  the  arrears  and 
growing  payment  of  their  annuities. 

The  ground  of  this  claim  is  priority  of  time.  They 
rely  upon  the  known  maxim,  borrowed  firom  the  civil 
"^w,  which  in  many  cases  regulates  equities — "  qui  prior 
est  in  tempore,  potior  est  in  Jure"  If,  by  the  first  con- 
tract, all  the  thing  is  given,  there  remains  nothing  to  be 
the  subject  of  the  second  contract^  and  priority  must 

decide. 
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decide*  Bat  it  cannot  be  contended  tbat  priority  in  IS25. 
time  must  decide,  where  the  legal  estate  is  outstanding. 
For  the  maxim,  as  an  equitable  rule,  admits  of  excep- 
tioii,  and  gives  way,  when  the  question  does  not  lie  be- 
tween bare  and  equal  equities.  If  there  appears  to  he^ 
in  respect  of  any  circumstance  independent  of  priori^ 
of  time,  a  better  title  in  the  puisne  purchaser  to  call  for 
the  legal  estate,  than  in  the  purchaser  who  precedes 
him  in  date,  the  case  ceases  to  be  a  balance  of  equal 
equities,  and  the  preference,  which  priority  of  date 
mi^t  otherwise  have  given,  is  done  away  with  and 
counteracted.  The  question  here  is, -—not  which  assign- 
ment is  first  in  date,  —  but  whether  there  is  not,  on  the 
part  of  HaU,  a  better  title  to  call  for  the  l^al  estate 
than  Dearie  or  Sherring  can  set  up  ?  or  rather,  the  ques- 
tion is.  Shall  these  Plaindfis  now  have  equitable  relief 
to  the  injury  of  Hall  P 

What  title  have  they  shown  to  call  on  a  court  of  jus- 
tice to  interpose  on  their  behalf,  in  order  to  obviate  the 
consequences  of  their  own  misconduct?  All  that  has 
happened  is  owing  to  their  negligence  (a  negligence  not 
accounted  for)  in  forbearing  to  do  what  they  ought  to 
have  done,  what  would  have  been  attended  with  no 
difficulty,  and  what  would  have  effectually  prevented  all 
the  mischief  which  has  followed.  Is  a  Plaintiff  to  be 
heard  in  a  court  of  equity,  who  asks  its  interposition  in 
his  behoof  to  indemnify  him  against  the  effects  of  his  own 
negligence  at  the  expense  of  another  who  has  used  all 
due  diligence,  and  who,  if  he  is  to  suffer  loss,  will  suffer 
it  by  reason  of  the  negligence  of  the  very  person  who 
prays  relief  against  him  ?  The  question  here  is  not,  as 
in  Eoans  v.  Bicktiellt  whether  a  court  of  equity  is  to  deprive 
the  Plaintiffi  of  any  right  —  whether  it  is  to  take  from 
them,  for  instance,  a  legal  estate,  or  to  impose  any  charge 
upon  them.     It  is  simply,  whether  they  are  entitled  to 
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relief  against  their  own  n^ligence.  They  did  not  per* 
feet  their  securities ;  a  third  party  has  innocently  ad- 
vanced his  money,  and  has  perfected  his  security  as  fiir 
as  the  nature  of  the  subject  permitted  him :  is  this  Court 
to  interfere  to  postpone  him  to  them  ? 


They  say,  that  they  were  not  bound  to  give  notice  to 
the  trustees ;  for  that  notice  does  not  form  part  of  the 
necessary  conveyance  of  an  equitable  interest  I  admit, 
that,  if  you  mean  to  rely  on  contract  with  the  individual, 
you  do  not  need  to  give  notice ;  from  the  moment  of 
the  contract,  he,  with  whom  you  are  dealing,  is  personally 
bound.  But  if  you  mean  to  go  further,  and  to  make 
your  right  attach  upon  tlie  thing  which  is  the  subject  of 
the  contract,  it  is  necessary  to  give  notice ;  and,  unless 
notice  is  given,  you  do  not  do  that  which  is  essential  in 
all  cases  of  transfer  of  personal  property.  The  law  of 
England  has  always  been,  that  personal  property  passes 
by  deliver}'  of  possession ;  and  it  is  possession  which 
determines  the  apparent  ownership.  If^  therefore,  an 
individual,  who  in  the  way  of  purchase  or  mortgage  con- 
tracts with  another  for  the  transfer  of  his  interest,  does  not 
divest  the  vendor  or  mortgagor  of  possession,  but  permits 
him  to  remain  the  ostensible  owner  as  before,  be  must 
take  the  consequences  which  may  ensue  from  such  a  mode 
of  dealing.  That  doctrine  was  explained  in  Ryall  v. 
RofwUs  (a),  before  Lord  Hardmcke  and  three  of  the 
Judges.  If  you,  having  the  right  of  possession,  do  not 
exercise  that  right,  but  leave  another  in  actual  pos- 
session, you  enable  that  person  to  gain  a  false  and 
•delusive  credit,  and  put  it  in  his  power  to  obtain  money 
from  innocent  parties  on  the  hypothesis  of  his  being  the 
owner  of  that  which  in  fact  belongs  to  you.  The  prin- 
ciple has  been  long  recognised,  even  in  courts  of  law. 


(a)  1  Vet,  wt\.  548.     1  Alk,  165. 
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In  Tixynis  case  (a),  one  of  the  badges  of  fraud  was,  that       182S. 
the  possession  had  remained  in  the  vendor.     Possession 
must  follow  right;  and  if  you,  who  have  the  right,  do 
not  take  possession,  you  do  not  follow  up  the  title,  and 
are  responsible  for  the  consequences. 

"  When  a  man,"  says  Lord  Bacon  (i),  "  is  author 
and  mover  to  another  to  commit  an  unlawful  act,  then 
he  shall  not  excuse  himself  by  circumstances  not 
pursued." 

It  is  true  that  a  chose  in  action  does  not  admit  of 
tangible  actual  possession,  and  that  neither  Zachaiiah 
Bixnon  nor  any  person  claiming  under  him  were  en- 
titled to  possess  themselves  of  the  fund  which  yielded 
the  9SL  a  year.  But  in  Ryall  y.  BmxJesf  the  Judges 
held,  that,  in  the  case  of  a  chose  in  action,  you  must 
do  every  thing  towards  having  possession  which  the  sub- 
ject admits ;  you  must  do  that  which  is  tantamount  to 
obtaining  possession,  by  placing  every  person,  who  has 
an  equitable  or  legal  interest  in  the  matter,  under  an 
obligation  to  treat  it  as  your  property.  For  this  pur- 
pose, you  must  give  notice  to  the  legal  holder  of  the 
fund;  in  the  case  of  a  debt,  for  instance,  notice  to 
the  debtor  is,  for  many  purposes,  tantamount  to  pos- 
session. If  you  omit  to  give  that  notice,  you  are  guilty 
of  the  same  degree  and  species  of  neglect  as  he  who 
leaves  a  personal  chattel,  to  which  he  has  acquired  a 
tide,  in  the  actual  possession,  and  under  the  absolute 
control,  of  another  person. 

Is  there  the  least  doubt,  that,  if  Zachariah  Brawn  had 
been  a  trader,  all  that  was  done  by  Dearie  and  Sherritig 
would  not  have  been  in  the  least  effectual  against  his 

(a)  3  Rep.  so.  (6)  Maxmt  tflke  Lmuff  max.  16. 

C  4  assignees; 


> 
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1833.       assignees ;  but  that,  according  to  the  doctrine  of  Byatt 
V.  SawleSf  bis  assignees  would  bave  taken  tbe  fund, 
because  tbere  was  no  notice  to  those  in  whom  the  legal 
interest  was  vested?    In  that  case  it  was  tbe  opinion  of 
all  the  Judges,  that  he  who  contracts  for  a  chose  in 
action,  and  does  not  follow  up  his  title  by  notice,  gives 
personal  credit  to  the  individual  with  whom  he  deals. 
Notice,  then,  is  necessary  to  perfect  the  title,  —  to  give 
a  complete  right  in  rem,  and  not  merely  a  right  as 
against  him  who  conveys  his  interest.   If  you  are  willing 
to  trust  the  personal  credit  of  the  man,  and  are  satisfied 
that  he  will  make  no  improper  use  of  the  possiession  in 
which  you  allow  him  to  remain,  notice  is  not  necessary; 
for  against  him  the  title  is  perfect  without  notice.     But 
if  he,  availing  himself  of  the  possession  as  a  means  of 
obtaining  credit,    induces   third  persons  to  purchase 
firom  him  as  the  actual  owner,  and  they  part  with  their 
money  before  your  pocket-conveyance  is  notified  to 
them,  you  must  be  postponed.     In  being  postponed, 
your  security  is  not  invalidated :  you  had  priority,  but 
that  priority  has  not  been  followed  up ;  and  you  have 
permitted  another  to  acquire  a  better  title  to  the  legal 
possession.    What  was  done  by  Dearie  and  Sherring  did 
not  exhaust  the  thing,  (to  borrow  the  principle  of  the 
dvil  law),  but  left  it  still  open  to  traffic    These  are  the 
principles  on  which  I  think  it  to  be  very  old  law,  that 
possession,  or  what  is  tantamount  to  possession,  is  the 
criterion  of  perfect  title  to  personal  chattels,  and  that 
he,  who  does  not  obtain  such  possession,  must  take  his 
chance. 

I  do  not  go  through  the  cases  which  constitute  ex« 
ceptions  to  the  rule,  that  priority  in  time  shall  prevail. 
A  man  may  lose  that  priority  by  actual  fraud  or  con- 
structive fraud ;  by  being  silent,  for  instance,  when  he 
ought  to  speak ;  by  standing  by,  and  keeping  his  own 

security 
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security  ooncealed.  By  such  condoct,  even  the  advantage       1828. 
of  possessing  the  legal  estate  may  be  lost. 

The  prindple,  which  I  have  stated,  is  recognized  in 
many  authorities.  In  Eoans  v.  Bicknell  Lord  Eldon 
^y^  (fi\  '^  If  in  this  case  I  could  be  perfectly  satisfied 
that  the  intention  was,  according  to  the  allegations  in  this 
bill,  taken  altogether,  that  he  might  represent  himself  as 
entitled  to  credit  as  owner  of  the  premises,  and  obtain 
credit  in  his  trade  by  representing  himself  as  owner  of 
the  premises,  and  that  Bicknell  acceded  to  that  purpose^ 
so  understood,  I  should  be  strongly  disposed  to  hold 
Bicknell  liable  to  the  extent  in  which  SlanselPs  holding 
himself  out  as  owner  had  involved  a  third  partyJ* ' 

The  case  of  Wright  v^  Lord  Dorchester  (6),  thou^  a 
qualified  and  conditional  determination,  and  made  with- 
out prejudice  to  a  final  decision,  yet,  considering  the 
known  habits  and  caution  of  the  great  Judge  by  whom 
that  interlocutory  order  was  pronounced,  and  the  weight 
due  even  to  the  first  impressions  of  his  Lordship,  is  en* 
titled  to  considerable  authority.  The  preference  given 
in  that  case  to  ihepuisne  incumbrancer,  who  had  made  in- 
quiry of  the  trustees,  over  the  prior  incumbrancer,  who 
had  not,  must  have  proceeded  on  the  principle  which  I  hai^ 
applied  to  Ae  present  case.  The  puisne  incumbrancer 
was  not  put  into  permanent  possession  in  that  case  by  a 
power  of  attorney  to  receive  the  dividends,  more  than  by 
actual  payment  of  Ae  current  interest  in  the  present 
case^  and  a  promise  of  regular  payment  in  future. 

In   Bj/idl  V.  Ramies  (c).  Lord  Hardwicke  puts  his 
<^inion  principally  on  die  ground,  that,  when  a  vendor 


(a)  6  Vetey,  192.  (6)  If^a,  p.  49. 

(c)  1  Veicy  Ben.  571.    1  Atkku.  183. 

is 


M  CASES  IN  CHANCERY. 

1828.  is  left  in  possession  of  that  which  he  has  disposed  o(  he 
^*  gains  a  delusive  credit  by  a  false  appearance  of  sub- 
stance." {a)  "  I  will  not  say,"  he  observed,  "  but  some 
inconveniences  may  arise  on  each  part. ...  But  this  I  will 
aay,  that  very  great  inconveniences  may  arise  by  giving 
an  opportunity  to  people  to  make  such  securities,  and 
yet  appear  to  the  world  as  if  they  had  the  ownership  of 
all  those  goods  of  which  they  are  in  possession,  when, 
perhaps,  they  have  not  one  shilling  of  the  property  in 
them."  Mr.  Justice  Burnet  said  (6),  ^'  Where  the  ne- 
glect naturally  tended  to  deceive  creditors,  it  has  been 
held  a  badge  of  fraud,  where  left  in  his  hands. ...  It  is 
difficult,  unless  in  very  special  cases,  to  assign  a  reason 
why  an  absolute  or  conditional  vendee  of  goods  should 
leave  them  with  the  vendor,  nnless  to  procure  a  collusive 
credit :  and  it  is  the  same,  whether  in  absolute  or  con- 
ditional sales. ...  If  the  conditional  vendee,  on  paying  his 
money  for  the  goods,  will  not  insist  upon  delivery  to 
him,  he  confides  in  the  vendor,  not  in  the  goods ;  and, 
therefore,  should  come  in  the  same  case  with  other 
creditors,  especially  as  he  has  been  the  bait  to  draw 
other  creditors  in."  Then  he  argues,  with  respect  to  the 
assignment  of  a  bond-debt  or  other  chose  in  action  (c), 
**  Why  is  not  delivery  as  requisite  on  such  an  assign- 
ment, as  a  delivery  in  the  conveyance  of  a  thing  in  pos- 
session ?•••  Why  will  not  the  means  of  reducing  into 
possession  be  considered  in  the  same  light  as  a  convey- 
ance of  the  thing  itself  at  law  ? ...  The  debt,  by  the  as- 
signor's continuing  it  in  his  hand,  is  in  his  order  and 
disposition,  as  he  may  receive  the  money  due,  and 
cancel  the  bond,  and  assign  it  over  to  another  creditor; 
and  cannot  have  this  bond,  but  by  consent  of  the  true 
owner  in  equity ;  and,  therefore,  as  he  is  not  obliged  to 

(a)  1  Aikint.  185.  (b)  1  Vet,  ten.  360,  361. 

(c)  1  Vet,  sen.  568, 365. 

accept 
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accept  a  defective  security,  it  is  his  own  fault     As  to  1828. 

bulky  goods,  the  means  of  reducing  into  possession  has  ^^oiiJi 

been  held  suflBctent :  why  not,  then,  in  the  case  of  a  chose  v. 

inaction?"  ^"'• 

Lord  Chief  Baron  Parker  expresses  himself  thus  (a) : 
''  It  is  said,  there  can  be  only  an  equitable  assignment  of  a 
chose  in  action :  which  is  true ;  and  yet,  in  case  of  bonds 
assigned,  (for  bills  of  exchange,  or  promissory  notes,  are 
assignable  at  law,)  they  must  be  delivered ;  and  such  deli- 
very of  the  bond,  on  notice  of  assignment,  will  be  equi- 
valent to  the  delivery  of  the  goods ;  for  the  debtor  cannot 
afterwards  justify  payment  to  the  assignor,  Domai.  lib.l. 
This  clause  extends  to  things  in  action ;  and  all  has  not 
been  done  to  divest  the  right  from  the  bankrupt,  and  to 
vest  a  right  in  the  mortgagee ;  for  no  notice  appears  to 
be  given."  So  Lord  Chief  Justice  Lee  spoke  *'  of  an 
honest  creditor  or  mortgagee,"  who  has  had  a  convey- 
ance made  to  him  for  valuable  consideration,  but  '*  is 
not  to  have  any  preference  to  another  creditor,  because 
he  does  not  give  notice  to  other  creditors,  by  having  that 
ddivery  to  him  to  which  he  was  entitled."  {b) 

I  cite 

(c)  1  Vet,  367,  This  passage  '  Things  incorporeal,  such  as 
of  the  judgment  of  the  Lord  debts,  cannot  properly  be  deli- 
Chief  Baron  is  given  by  Atkynt  vered.'  This  is  to  shew  the 
(l  Atk,  177.)  in  the  following  nature  of  assignments  of  debts 
words :  —  "  If  a  bond  is  assigned,  by  notice  to  the  debtor.  This 
the  bond  must  be  deliyered,  and  clause,  therefore,  extends  '  to 
notice  must  be  given  to  the  things  in  action ;  and  all  has  not 
debtor;  but  in  assignments  of  been  done  that  might  have  been 
book-debts,  notice  alone  is  suffi-  done  by  the  assignee  to  vest  the 
eient,  because  there  can  be  no  right  of  them  in  himself,  and  to 
ddivery;  and  such  acts  as  are  take  away  from  the  bankrupt  the 
equal  to  a  delivery  of  goods  power  and  dbposiUon  of  them, 
which  are  capable  of  delivery,  for  no  notice  has  been  given  to 
Damat,  1.  i.  t.  3.  s.  2.  par.  9.  says,  the  debtors." 

(b)  J  Vetey,  sen.  369. 
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I  cite  these  authorities  to  shew,  that,  in  assignments 
of  choses  in  action,  notice  to  the  legal  holder  has  always 
been  deemed  necessary ;  and  it  would  be  very  dangerous 
for  the  solicitor  of  the  purchaser  to  neglect  it.  A  so- 
licitor, who  should  neglect  it,  would  find  it  difiicult  to 
make  out,  that  he  had  not  become  responsible  to  his 
client 


It  was  said  that  Hall  had  himself  been  n^ligent ;  for 
he  bad  not  searched  in  the  enrolment-office,  where  he 
would  have  found  memorials  which  would  have  given 
bim  notice  of  these  incumbrances.  I  answer,  that  Holly 
in  contracting  for  the  purchase  of  Brown^s  life-interest, 
was  not  in  any  respect  called  upon  by  the  nature  of  the 
transaction  to  search  for  memorials  of  annuities.  If  the 
fund  could  not  have  been  transferred  or  incumbered 
without  a  memorial,  he  would  have  been  bound  to  search 
in  the  enrolment-office ;  but  there  was  nothing  to  lead 
bim  to  search  in  that  quarter ;  and  the  transfer  of  an 
interest  in  the  93/.  did  not,  taken  by  itself  call  for  a 
memorial.  How,  then,  could  he  be  expected  to  look  for 
documents  which  had  no  natural  connection  with  the 
transference  of  the  fund  ?  It  was  the  mere  accident  that 
the  prior  charges  had  been  created  by  way  of  security 
for  the  payment  of  annuities,  which  caused  memorials  to 
be  made;  and  memorials  would  have  been  equally 
necessary,  if  the  annuities  had  not  been  secured  on  the 
fund  in  question.  It  would  be  too  much  to  impose  on 
a  purchaser  the  obligation  of  making  a  search,  to  which 
there  is  nothing  to  lead  him.  In  affairs  of  great  import- 
ance, a  careful  individual  would  probably  seltrch  every 
where.  But  it  is  impossible  to  say,  that  Mr.  Hall  was 
bound  to  conjecture,  that  Brcfwn  had  raised  money  by 
granting  an  annuity,  and  had  secured  that  annuity  by 
pledging  his  life-interest  under  his  father's  will. 


On 
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On  these  grounds,  I  think  that  the  Plaintiffs  have  not  1828* 
shewn  a  title  to  call  on  a  court  of  equity  to  interpose  in 
their  behalf^  and  to  take  the  fbnd  from  an  individual 
who  has  used  due  diligence,  in  order  to  give  it  to  those 
whose  negligence  has  occasioned  all  the  mischief. 
There  is  no  equality  of  equities  between  the  Defendant 
Hall^  and  the  Plaintiffs. 

What  c^portunities  of  fraud  would  be  afforded,  if  a 
party,  who,  having  obtained  an  equitable  conveyance, 
conceals  it  from  every  body,  and  lies  by  for  years,  while 
intermediate  transactions  are  taking  place,  could  at  any 
time  come  forward  with  his  secret  deed,  and  say  to  a 
subsequent  purchaser,  who  had  advanced  his  money  in 
ignorance  of  the  existence  of  such  a  claim,  ^'  My  deed 
is  in  date  prior  to  yours;  and,  therefore,  whatever  may 
have  been  my  negligence,  or  your  diligence,  the  property 
belongs  to  me."  Good  sense,  reason,  authority,  and 
equity  are  all  on  the  other  side. 

The  bill,  therefore,  must  be  dismissed,  but,  as  against 
HaUj  without  costs.  I  do  not  make  the  Plaintiffs  pay 
costs  to  HaUj  because  they  may  have  been  losers  without 
any  intention  to  commit  a  fraud,  and  I  am  unwilling  to 
add  to  their  loss.  Constructive  fraujd  is  the  utmost  that 
can  be  imputed  to  them. 

I  may  mention,  further,  that  the  language  of  text 
writers  (though,  of  course,  I  do  not  refer  to  them  as  au- 
thorities) shews,  that  the  rule,  as  I  have  stated  it,  is  in 
accordance  with  what  has  been  the  current  practice  and 
the  understanding  of  the  profession  on  the  subject  of 
priorities.  '^  On  the  mortgage  of  a  chose  in  action," 
says  one  of  the  text  writers  (a},  *'  it  should  never  be 

(a)  PaweWt  Law  of  Mortgagei^  by  CovefUry,  p.  451.  note  T. 

omitted 


so 
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omitted  to  give  notice  of  the  transfer  to  the  trustee ; 
for,  upon  the  authority  of  the  cases  quoted  in  the  text, 
Tourville  v.  Nash^  S  P.  JVms.SOS.f  and  Stanhope  v. 
Vemeyj  Bidl.  Co.  Lit.  290. 6.  n.  (1.)  s.  15.,  it  has  been 
thought,  (and  indeed,  as  it  should  seem,  with  a  great 
degree  of  reason),  that,  if  a  mortgagee  of  this  equitable 
right  neglect  to  give  notice  of  his  incumbrance  to  the 
trustee,  and  such  equitable  right  be  afterwards  assigned 
to  a  second  mortgagee,  who  takes  the  precaution  of 
giving  the  trustee  proper  notice,  the  first  mortgagee  will 
be  postponed." 


There  was  some  discussion  concerning  the  minutes  of 
the  decree.  The  result  was,  that  His  Honour  ordered 
the  costs  of  Unthank  and  his  co-trustees  to  be  paid  by 
the  Plaintiffs ;  and  the  fund  in  court  to  be  paid  to  HaU. 


''His  Honour  doth  order  and  decree,  that  the 
919/.  2s.  5d.  3  per  cent,  bank  annuities,  standing  in  the 
name  of  the  accountant-general,  in  trust  in  this  cause, 
be  transferred  to  the  Defendant  Joseph  Hall :  and  it  is 
ordered,  that  thereupon  the  Plaintiff's  bill  do  stand  dis- 
missed out  of  this  Court  as  against  the  Defendants, 
William  Unthank  and  Ann  Bircham,  with  costs,  to  be 
paid  by  the  Plaintifik,  &c.,  and  without  costs  as  against 
the  several  other  Defendants." 

Reg.  Lib.  1823.  A.  1102. 


From  this  decree  the  Plaintiffs  appealed. 


In  LovERiDOE  V.  Cooper  a  similar  question  arose, 
under  the  following  circumstances :  — 

Bobert 
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Bdbert  Johnson^  by  his  will,  bearing  date  the  31st  of  1823.' 
August  1802,  directed,  that  his  trustees  and  executors 
should  stand  possessed  of  a  sum  of  12,500/.  4  per  cent, 
bank  annuities,  upon  trust  to  pay  the  annual  sum  of 
BOQLj  being  the  dividends  of  the  1 2,500/.  4*  per  cent 
bank  annuities,  into  the  hands  of  his  wife,  Ann  Johnson^ 
during  ber  life ;  and,  alter  her  decease,  upon  trust,  to 
transfer  6250/.  4  per  cent,  bank  annuities,  being  one 
moiety  of  the  fund,  and  all  the  dividends  thenceforth  'to 
grow  due  on  the  same,  unto  and  equally  amongst  all 
and  every  the  sons  who  should  be  then  living,  *of  the 
testator's  brother,  Richard  Johnson.  The  testator  ap- 
pointed John  Cooper^  Bobert  Robsouj  and  WUUam  Gib' 
son^  trustees  and  executors  of  his  will.  He  died  in 
1803 ;  and  his  will  was  proved  by  his  three  executors 
at  his  death.  His  brother,  Bichard  Johnson^  had  four 
sons  living. 

In  Seplember  1816,  John  Harrison  Loveridge  and 
Robert  George  Arrowsmiihf  being  trustees  of  a  sum  of 
money  for  the  separate  use  of  Elizabelh  Wright,  the 
wife  of  James  Wright,  entered,  at  the  request  of  her  and 
her  husband,  into  a  contract  with  Richard  Johnson, 
one  of  the  four  sons  of  the  testator's  brother,  for  the  pur- 
chase of  a  redeemable  annuity  of  24/.,  payable  quarterly 
during  the  life  of  Richard  Johnson.  The  annuity  was 
to  be  secured  by  the  joint  and  several  bond  of  Richard 
Johnson  and  of  John  Wall  as  a  surety,  and  by  an  assign- 
ment of  a  part  of  that  one  fourth  share  of  the  6250/. 
4  per  cent  bank  annuities,  to  which  Richard  Johnson 
was  then  entitled  in  reversion  expectant  on  the  death  of 
the  testator's  widow  and  subject  to  the  cdntingency  of  his 
surviving  her.  To  carry  this  agreement  into  effect,  an 
indenture  was  executed,  bearing  d^te  the  5th  of  September 
1816,  by  which  it  was  witnessed,  that,  in  consideration- 
of  2000/.  paid  to  Richard  Johnson  by  John  Harrison' 

Loveridge 
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1SS8.  hcroeridge  and  Bobert  George  Anvwsmith^  at  the  request 
of  James  Wright  and  Elizabeth  Wright  his  wife,  Richard 
Johnson  and  i/bto  IVaU  did,  jointly  and  severally,  coye- 
nant,  that  they  or  one  of  them,  and  the  heirs,  executors^ 
and  administrators  of  them,  or  one  of  them,  should  pay 
or  cause  to  be  paid  to  John  Hatrison  Loveridge  and 
Bobert  George  Arrowsmithf  their  executors,  administra- 
tors, and  assigns,  during  the  life  of  Richard  Johnson^  an 
annuity  of  24/.  by  equal  quarterly  instalments.  It  was 
further  witnessed,  that  Johnson  did  grant,  assign,  and 
confirm  unto  John  Harrison  Loveridge  and  Robert 
George  Arrawsmithj  their  executors,  administrators,  and 
assigns,  the  capital  sum  of  700^.  4  per  cent,  bank  annui- 
ties, being  part  of  the  share  of  the  6250/.  stock  to  which 
he  was  then  entitled  in  remainder,  expectant  on  the 
decease  of  Ann  Johnson^  and  also  all  the  dividends  and 
annual  produce  which  should  become  payable  in  respect 
of  the  said  700/.  after  the  decease  of  Ann  Johnson,  and 
all  the  right,  interest,  property,  claim,  and  demand  of  him 
Richard  Johnson  in  and  to  the  said  sums,  to  have,  re- 
ceive, and  take  the  same  to  them,  their  executors,  ad- 
ministrators, or  assigns,  in  trust  for  securing  the  payment 
of  the  annuity  of  24/.  pursuant  to  the  covenant.  It  was 
then  declared,  that,  in  case  the  annuity  should  at  any 
time  be  in  arrear  by  the  space  of  one  calendar  month, 
they,  their  executors,  administrators,  or  assigns,  might 
make  sale  of  the  700/.  4  per  cent,  bank  annuities^  or  any 
portion  thereof^  and  that,  out  of  the  monies  thence  aris- 
ing, they  should  pay  the  expenses  incurred  in  the  execu- 
tion of  the  trusts,  retain  and  discharge  all  arrears  of  the 
annuity,  and,  after  payment  of  such  arrears,  invest  the 
residue  of  the  money  in  the  public  funds,  in  trust,  by 
sale  or  other  disposition  thereof,  or  of  any  part  thereof,  to 
pay  from  time  to  time  so  much  of  the  annuity  as  should 
not  be  paid  pursuant  to  the  covenant.  By  the  same 
indenture,  Johnson  appointed  Loveridge  and  Arrommiih^ 

and 
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and  each  of  them,  their  executors,  administrators,  and 
assigns,  his  attorney  or  attornies,  for  coippelling  a  transfer 
of  the  stock  thereby  assigned. 

No  noUce  of  tliis  indenture,  or  of  the  transaction  to 
which  it  related,  was  communicated  to  any  of  the  trus- 
tees of  the  testator's  will,  till  the  29th  oi  April  1818. 

On  the  24th  of  August  1819,  the  annuity,  being  then 
considerably  in  arrear,  was  assigned  to  Henry  Ixweridge^ 
by  a  conveyance  which  purported  to  be  made  in  consi- 
deration of  200/.,  and  to  which  John  Harrison  Loveridge 
and  jRobert  George  Arrammithy  as  well  as  Wright  and 
hb  wife,  were  parties. 

In  1821  the  testator's  widow  died,  and,  shortly  after- 
wards, a  notice  in  writing  of  the  indenture  of  the  24th 
of  August  1819  was  served  on  Cooper y  the  surviving 
trustee  and  executor  under  the  will.  The  notice  stated, 
that  the  annuity  was  in  arrear  ii*om  the  5th  of  June 
1818,  and  required  Cooper  to  stand  possessed  of  the 
700/.  4  per  cent  bank  annuities,  and  the  dividends 
thereof,  upon  the  trusts  of  the  indenture  of  the  5th  of 
September  1816. 

Shortly  after  the  grant  of  the  annuity,  Johnson  en- 
tered into  a  contract  for  the  sale  to  IVilliam  Hodges  of 
his  interest  in  the  one  fourth  share  of  the  6250/.  stock. 
This  contract  was  carried  into  execution  by  a  deed 
dated  the  Sd  oi  December  1816,  by  which  Richard  John^ 
son^  in  consideration  of  600/.,  assigned  to  William 
Hodges  the  sum  of  1562/.  IO5.  stock,  being  his  one 
fourth  part  of  the  6250/.  4  per  cent,  bank  annuities, 
and  all  the  dividends  which  should  accrue  due  thereon 
after  Ann  Johnson^s  decease ;  and  he  appointed  Hodges 
his  attorney  for  the  purpose  of  calling  for  a  transfer  of  the 
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stock  and  receiving  the  money.  The  deed  contained 
also  a  covenant,  on  the  part  of  the  vendor,  that  he 
had  not  previously  assigned  or  mcumbered  the  fund. 
Before  this  deed  was  executed,  or  the  purchase-money 
paid,  the  solicitor  of  Hodges  had  inquired  of  Cooper^  the 
surviving  trustee,  whether  there  was  any  charge  or  in- 
cumbrance on  the  interest  of  Richard  Johnson  in  the 
6250/.  stock ;  and  received  for  answer,  that  he,  Cooper ^ 
knew  of  no  such  charge  or  incumbrance.  On  the  28th 
of  March  1817,  a  copy  of  the  indenture  of  the  Sd  of 
December  1816  was  sent  to  Cooper. 


Under  these  circumstances.  Cooper^  when  applied  to 
by  the  persons  claiming  under  the  indenture  of  the 
5th  of  September  1816,  refused  to  apply  any  part  of 
Richard  Johnson^s  share  of  the  stock  in  discharge  of  the 
arrears  of  the  annuity ;  and  the  bill  was  filed  by  them 
for  the  purpose  of  having  the  700/.  4?  per  cent,  bank  an- 
nuities transferred,  in  order  to  secure  payment  of  the 
annuity,  and  of  having  the  dividends,  which  had  accrued 
due  on  that  amount  of  stock  since  Ann  Johnson*s  death, 
applied  in  discharge  of  the  existing  arrears.  It  charged 
that  the  assignment  to  Hodges^  if  ever  made,  was  sub- 
sequent in  date  to  the  indenture  of  the  5th  of  September 
1816,  and  insisted,  that,  in  consequence  of  this  priority 
of  date,  the  persons  claiming  under  the  indenture  of  the 
5th  of  September  1816  were  entitled  to  the  possession  of 
the  fund  in  preference  to  all  other  persons. 

Hodges  claimed  priority,  in  consequence  of  having 
given  notice  of  his  claim  to  the  legal  holder  of  the  fund, 
before  notice  was  given  of  any  other  incumbrance. 

Cooper,  the  surviving  trustee  at  the  time  when  the 
transaction  took  place,  stated  by  his  answer,  that  the 
first  notice  of  the  indenture  of  the  5ih  of  September  1816 

was 
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was  received  by  him  on  the  29th  of  April  1818;  that 
a  second  notice  was  served  on  him  on  the  11th  of  Jpril 
1821 ;  that,  previously  to  the  month  of  December  1816, 
the  solicitor  of  Hodges  applied  to  him  to  be  informed, 
whether  he  ktiew  of  any  charge  or  incumbrance  made 
by  Richard  Johnson  upon  his  interest  in  the  sum  of. 
6%50L  four  per  cent  bank  annuities ;  and  that  he,  in 
answer,  informed  the  solicitor,  as  the  fact  was,  that  h^ 
Cooper^  knew  of  no  such  charge  or  incumbrance. 


3*5 


182S. 


The  cause  was  heard  before  Sir  Thomas  Plumer,  and 
he  ordered  thiU  it  should  be  again  argued  by  one  counsel 
on  each  side. 


18S5. 
Jufy  8. 


The  question  was  argued  by  Mr.  ShadweU  for  the    December  %. 
Plainti&j  and  by   Mr.  WingJUld  for  the  Defendant 
Hodges. 


Hie  Master  of  the  Rolls. 

This  case  is  very  similar  to  the  last,  and  has  so  many  December  S6. 
circamstances  in  common  with  it,  that  all  the  observ- 
ations, which  I  have  made  in  Dearie  v.  Hall^  will  apply 
here.  I  shall  advert  to  the  material  circumstances  of 
it,  in  order  to  shew  that  there  is  no  ground  for  dis- 
tinguishing the  one  from  the  other.  It  is  of  the  utmost 
importance  to  the  interests  of  mankind,  that  plain  and 
clear  rules  of  property  should  be  laid  down,  and,  when 
laid  down,  that  they  should  not  be  frittered  away  by 
nice  and  frivolous  distinctions. 


In  September  1816,  Richard  Johnson  had,  under  the 
will  of  his  uncle,  a  contingent  reversionary  interest  in 
one  fourth  of  6250/.  four  per  cent,  stock  —  contingent 
upon  the  event  of  his .  surviving  the  testator's  widow, 
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182S.        who  had  a  life-interest  in  that  and  some  other  funds. 
^  ■" ' "   '     In  that  month,   Mr.  and  Mrs.  Wright  contracted  with 
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V,  Richard  Johnson  for  the  purchase  of  an  annuity,  which, 

CooPEE.  it  was  agreed,  should  be  secured  by  a  transfer  of  his 
contingent  reversionary  right.  On  the  5th  of  September 
the  consideration-money  was  paid;  the  annuity  was 
granted  to  trustees  for  Mr.  and  Mrs.  Wright ;  and  700/. 
four  per  cent,  bank  annuities,  part  of  the  stock  to  which 
the  grantor, was  to  become  entitled  on  the  death  of  the 
widow,  was  assigned  to  the  same  trustees  for  securing 
due  payment.  The  stock  was  then  standing  in  the 
name  of  Cooper,  the  surviving  trustee  and  executor  of 
the  testator;  and  though  the  bill  alleges  that  notice  was 
immediately  given  to  him,  the  fact  unquestionably  is, 
that  no  immediate  notice  of  the  assignment  was  given  to 
him.  In  1818,  the  annuity  fell  into  arrear;  and,  in 
August  1819,  Mr.  and  Mrs.  Wright  and  their  trustees 
transferred  the  annuity  to  one  Ijotoeriilge,  who  is  repre- 
sented as  having  become  the  purchaser  of  it  for  the  same 
nominal  sum  which  had  been  originally  paid  for  it.  It 
is  somewhat  difficult  to  conceive  how  he  could  be  in- 
duced  to  give  that  price,  when  we  consider  the  irregu- 
larity of  the  past  payments  of  the  annuity,  and  the 
circumstances  which  had  taken  place  in  the  mean  time. 

The  tenant  for  life  of  the  fund  died  in  April  1S21 : 
and,  upon  that  event,  Richard  Johnson  became  entitled 
to  the  15621.  lOs.  stock. 

The  case  made  on  the  part  of  the  Plaintiff  is,  priority 
of  title  under  the  assignment  of  September  1816  and  the 
subsequent  conveyance ;  and  he  prays  the  assistance  of 
the  Court  to  prevent  the  stock  from  being  transferred  to 
Hodges,  who  claims  under  a  subsequent  assignment,  and 
to  compel  a  transfer  of  it  to  the  Plaintiff  himself. 

The 
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The  answer,  which  Hodges  makes,  is  this, — that,  before 
the  executor,  in  whose  name  the  stock  was  standing,  had 
any  notice  of  the  assignment  of  September  1816,  he, 
Hodges^  purchased  the  whole  of  Jo/tnson's  interest  in  the 
fund,  had  an  assignment  of  it  to  him  duly  executed,  and 
notified  that  assignment  to  Cooper^  the  trustee  and  ex- 
ecutor. The  assignment  to  Hodges  was  executed  in  De^ 
cember  1816;  and,  before  the  purchase  was  made,  his 
solicitor  was  assured  by  Cooper^  that  he,  Cooper^  knew 
of  no  charge  or  incuu:brance  on  the  property.  On  the 
28th  of  March  1817,  a  copy  of  the  indenture  of  Z)e- 
cember  1816  was  delivered  to  Cooper  on  behalf  of 
Hodges;  verbal  notice  having  been  previously  given. 
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It  appears,  that,  on  the  29th  of  April  1818,  notice 
was,  for  the  first  time,  given  to  Cooper  of  the  assign- 
ment of  September  1816 ;  and,  on  that  occasion.  Cooper 
writes  to  Hodges  a  note,  in  which  he  states  that  he  had 
received  such  a  notice,  (it  was  from  Arrauosmith^  one  oi 
the  trustees  for  Mr.  and  Mrs.  Wright^)  and  that  he  had 
told  Arramsmith  in  reply,  that  there  had  been  an  assign- 
ment of  the  stock  to  Hodges^  of  which  he.  Cooper^  had 
received  notice  long  before.  It  is  most  extraordinary 
that  ArraoDsmith  should  have  thus  received,  in  181 89 
notice  of  the  transfer  to  Hodges ;  and  yet,  that,  in  the 
following  year,  the  annuity  should  be  sold  for  its  full 
original  price. 


Independently  of  that  circumstance,  however,  this 
case  cannot  in  principle  be  distinguished  from  the  last. 
The  purchase  in  September  1816  not  having  been  followed 
by  notice,  all  the  observations,  which  I  have  before  made 
on  that  subject,  apply  to  it.  On  the  same  principles  on 
which  I  determined  the  other  case,  I  must  decide  here, 
that  LofveriJ^e  has  made  out  no  title  to  relief  in  a  court 
of  equity. 

D  S  There- 
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Therefore,  let  the  bill  be  dismissed  with  costs  as 
against  the  trustee,  Cooper,  and  without  costs  as  agamst 
the  Defendants,  Hodges  and  Johnson. 


The  Plamtiffs  appealed  against  this  decree. 


Before  the 
Lord  Chan« 
cellor. 

18S7. 
ilfoy  8. 


The  appeal  in  Loveridge  v.  Cooper  came  first  to  a 
hearing. 

Mr.  Shadwell  and  Mr.  Sidebottom^  for  the  Appellants. 

If  a  person,  possessed  of  a  present  equitable  interest 
in  a  fund,  the  legal  dominion  over  which  is  in  a  trustee, 
executes  an  equitable  assignment  of  it  for  valuable  con- 
sideration to  a  purchaser  who  does  not  give  notice  to 
the  trustee,  and  the  same  person  afterwards  assigns  it 
for  valuable  consideration  to  another  purchaser,  who 
gives  notice  to  the  trustee,  a  question  arises,  which  of 
the  two  purchasers,  under  such  circumstances,  has  the 
preferable  title  to  the  fund  ?  That,  however,  is  not  the 
precise  question  which  arises  in  this  case ;  for  the  deci- 
sion of  that  abstract  point  in  favour  of  the  second  pur- 
chaser would  not  entitle  the  second  purchaser  to  a 
preference  here;  but  it  is  connected  with  it  thus  far, 
that,  if  the  abstract  point  be  decided  in  favour  of  the 
first  purchaser,  the  decree,  against  which  the  Plaintiffs 
have  appealed,  must  fall  to  the  ground. 

The  general  rule  between  incumbrancers  and  pur- 
chasers is.  Qui  prior  est  in  tempore  potior  est  in  jure ; 
and  he,  whose  assignment  is  first  in  order  of  time,  has, 
by  virtue  of  that  circumstance  alone,  the  better  right  to 
call  for  the  possession  of  the  fund.  To  postpone  him, 
where  real  estate  is  in  question,  there  must  be  established 

against 
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against  him  a  case  of  fraud,  or  of  negligence  so  gross  as 
to  amount  to  fraud ;  and  the  same  rule  must  apply  to 
purchasers  of  equitable  interests  in  personal  chattels. 
The  purchaser  of  an  equitable  interest  in  stock  or 
money,  in  omitting  to  give  notice  of  his  purchase  to 
the  trustee  in  whose  name  the  fund  stands,  is  not 
chargeable  with  greater  negligence,  and  does  not  give 
his  vendor  a  greater  opportunity  of  committing  a  fraud, 
than  a  mortgagee  who  permits  the  mortgagor  to  retain, 
or  afterwards  gives  him,  possession  of  the  title-deeds. 
And, — though  Mr.  Justice  Bulla-  has  said  (a),  '^  It  is  an 
established  rule  in  a  court  of  equity,  that  a  second  mort- 
gagee, who  has  the  title-deeds,  without  notice  of  any 
prior  incumbrance,  shall  be  preferred;  because,  if  a 
mortgagee  lend  money  upon  mortgages  without  taking 
the  title-deeds,  he  enables  the  mortgagor  to  commit 
fraud  — *'  yet  Peter  v.  Russell  (i),  Evans  v.  Bichiell  (c), 
and  a  variety  of  other  cases,  shew  that  no  such  rule 
exists  or  has  existed  in  a  court  of  equity.  ^'  The  doc- 
trine,''  says  Lord  Eldoriy  in  Evans  v.  BickneU^  ^^  at  last 
is,  that  the  inere  circumstance  of  parting  with  the  title- 
deeds,  unless  there  is  fraud,  concealment,  or  some  such 
purpose,  or  some  concurrence  in  such  purpose,  or  the 
gross  Diligence,  that  amounts  to  evidence  of  a  frau- 
dulent intention,  is  not  of  itself  a  sufficient  ground 
to  postpone  the  first  mortgagee."  In  another  case, 
on  the  29th  of  January  1 802  {d\  Lord  Eldon  said, 
*^  There  is  no  case  in  which  it  has  been  held,  that  the 
mtr^  circumstance  of  the  first  mortgagee  not  taking 
the  title-deeds  will  entitle  the  second,  who  has  gotten 
the  deeds,  to  be  preferred  to  him."  The  question,  there- 
fore, is.  Have  the  Plaintiffs  here  been  guilty  of  fraud. 


(a)  GoodtUie  v.  Morgan^ 
I  T.  R.  762. 

{b)  I  Eq.  Com.  Ab.  321.  sVem. 
7S5.     Oi&.  I9f. 


D 


or 

(c)  6  Ves,  190.  See  also  Mar- 
tinei  v.  Cooper,  2  Russell,  198. 

{d)  Mr.  Shadwell  cited  this  case, 
which  was  anonymous,  from  a 
MS.  note  taken  by  himself. 
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or  of  gross  negligence  amounting  to  evidence  of  fraud  ? 
There  is  not  so  much  as  an  attempt  to  impute  fraud  to 
them ;  and  the  omission  to  give  notice  cannot  be  evidence 
of  a  fraudulent  intention,  where  it  is  admitted  that  no 
fraudulent  intention  existed.  Even  if  the  omission  to 
give  notice  exposed  the  Plaintiffs  to  an  imputation  of 
negligence,  the  cases  shew  that  mere  negligence  is  not 
sufficient  to  postponed  party  who  has  the  first  conveyance. 


It  is  not  the  duty  of  the  purchaser  of  an  equitable 
interest  in  stock  to  give  the  trustee  notice  of  his  pur- 
chase ;  no  case  can  be  cited  which  imposes  on  him  such 
an  obligation.  Notice  to.  the  trustee  does  not  improve 
or  complete  the  title  of  the  purchaser,  except  so  far  as  it 
is  a  step  towards  insuring  to  him  the  possession  of  the 
fund,  by  preventing  the  trustee  from  parting  with  it  in 
the  mean  time.  If,  indeed,  in  consequence  of  the  omission 
to  give  notice,  the  trustee  were  to  transfer  the  fund  to  a 
second  purchaser,  the  first  purchaser  would  neces- 
sarily lose  the  benefit  of  his  purchase;  for  he  would 
have  no  ground  for  depriving  the  second  purchaser 
of  the  possession  which  had  been  honestly  obtained; 
neither  would  he  have  any  ground  for  attacking  the 
trustee  in  a  court  of  equity.  To  avoid  this  risk,  it 
is  prudent  to  give  notice;  but  the  omission  to  give 
notice  is  not  gross  negligence ;  and  so  long  as  the  fund 
remains  in  the  hands  of  the  trustee,  the  right  to  the  pos- 
session must  depend  on  the  priority  of  assignment,  without 
regard  to  priority  of  notice  to  the  legal  holder.  A  sub- 
sequent purchaser  has  no  right  to  complain  of  the  first 
purchaser  for  not  giving  notice.  Every  man,  who  deals 
for  an  equitable  interest  in  a  personal  chattel,  deals  for 
it  subject  to  all  the  equities  which  afiect  it;  and  he  re* 
lies  for  bis  security  on  the  covenant  of  his  assignor. 


No  authority  can  be  adduced  for  the  proposition,  that  a 
prior  purchaser  is  to  be  postponed,  merely  because  he 
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has  omitted  to  give  notice  of  his  purchase  :  the  absence 
of  any  such  authority  shews  that  the  general  rule,  that 
priority  of  time  gives  priority  of  right,  must  prevail. 
Many  transactions  of  this  kind  must  have  taken  place; 
but  the  parties  have  acquiesced  in  that  obvious  and 
natural  rule,  and  the  subsequent  purchasers  have  looked 
ibr  their  remedy  to  those  by  whom  they  have  actually 
been  defrauded. 


18«7. 


But,  even  if  the  general  question  were  to  be  decided 
in  favour  of  the  principle  on  which  the  decree  of  the 
Ikhster  of  the  Rolls  proceeded,  there  are  circum- 
stances which  distinguish  this  case,  so  as  to  take  it 
out  of  the  control  of  that  principle.  The  interest  of 
Sichard  Johnson  in  the  fund  was  contingent  and  rever- 
sionary ;  and  neither  he,  nor  any  person  claiming  under 
Um,  could  be  entitled  to  the  possession  during  the  life 
of  the  testator's  widow.  Notice  to  the  legal  holder  is 
only  a  step  towards  possession,  and  a  means  of  preventing 
him  from  parting  with  the  possession ;  and,  though  no- 
tice may  be  useful  where  the  possession  may,  at  any 
moment,  be  parted  with  by  the  trustee,  why  should  notice 
be  given,  where  the  possession  could  not  be  parted  with  ? 
Notice  is  a  warning  to  the  trustee  not  to  part  with  the 
fund,  until  he  has  examined  whether  the  person  giving 
notice  is  not  the  person  entitled  to  it :  here  the  trustee 
could  not  part  with  the  stock  during  the  life  of  Ann 
Johnson ;  and,  therefore,  even  if  notice  were  requisite^  it 
was  sufficient  to  give  notice  upon  her  death,  or  within  a 
reasonable  time  afterwards.  In  6ict,  notice  of  the  Plain- 
tifis'  incumbrance  was  given  during  Ann  Johnson*s  life. 

If  there  is  blame  in  not  using  the  utmost  possible 
diligence  and  precaution,  Hodges  is  in  no  better  situation 
than  the  Lffveridges  or  the  Wrights.  If  they  omitted  to 
inquire  of  the  trustees,   or  to  give  them  notice^  he 

omitted 
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omitted  to  inquire  of  Richard  Johnson^  the  vendor,  whe- 
ther there  were  any  prior  incumbrances.  Had  he  made 
that  inquiry  in  direct  words,  he  might  have  come  to  the 
knowledge  of  the  existence  of  the  former  incumbrances. 


The  Plaintiffs  do  not  ask  for  the  assistance  of  a  court 
of  equity  to  deprive  Hodges  of  any  thing  which  he  has 
gotten.  He  is  not  in  possession  of  the  fund ;  it  is  still 
in  the  hands  of  the  trustee,  who  is  not  entitled  to  retain 
it,  but  must  pay  it  over,  either  to  the  Plaintiffs,  or  to 
Hodges :  it  is  for  the  Court  to  direct  to  whom  the  pay- 
ment shall  be  made ;  the  Court,  therefore,  must  interfere, 
in  favour  either  of  the  one  party  or  the  other ;  and  it 
ought  to  interfere  in  behalf  of  the  assignment  which  has 
priority  in  time.  Equity  will  in  this  case  follow  the 
law.  If  the  bill  of  the  Plaintiffs  is  dismissed,  the  Court 
declares  that  it  will  not  interfere  on  their  behalf;  and  that 
will  in  effect  be  a  declaration  that  the  trustee  ought  to 
transfer  the  fund  to  Hodges. 


Mr.  Sugden  and  Mr.  Treslove,  for  Hodges. 

The  decree,  against  which  this  appeal  has  been  pre- 
sented, has  done  no  more  than  follow  what  has  long  been 
the  general  understanding  of  the  profession,  and  adopt  a 
rule  which  has  been  long  sanctioned  by  the  practice  of  the 
most  able  conveyancers,  {a)   Whoever  means  to  be  safe,  in 

dealing 


(a)  Mr.  SugdetCt  Treatise  on 
the  Law  of  Vendors  and  Pur^ 
chosen  (edition  1822)  contains 
the  following  observations  on 
this  subject: — **  A  purchaser  of 
any  equitable  right,  of  which  an 
immediate  possession  cannot  be 
obtained,  should,  previous  to 
completing  his  contract,  inquire 
of  the  trustees,  in  whom  the  pro- 
perQr  is   vested,  whether  it  is 


liable  to  any  incumbrance.  If 
the  trustee  make  a  false  repre- 
sentation, equity  would  compel 
him  to  make  good  the  loss 
sustained  by  the  purchaser  in 
consequence  of  the  fraudulent 
statement.  Burrowes  v.  Lock, 
10  Ves,  470.  When  the  contract 
is  completed,  the  purchaser 
should'  give  notice  of  the  sale 
to  the  trustee.  The  notice  would 

certainly 
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dealing  for  an  equitable  interest  in  a  personal  chattel,  must        )  8d7r 
take  two  steps:  before  he  completes  his  purchase,  he 
ought  to  inquire  of  the  trustees,  whether  they  have  notice  v. 

of  the  existence  of  any  incumbrance;  if  the  answer  is  in  Coqw»« 
the  negative,  and  he  goes  on  to  complete  his  purchase^ 
lie  ought  then  to  give  the  trustees  notice  of  his  having 
done  so,  in  order  that  he  may  fix  their  conscience  with 
the  knowledge  of  the  fact,  and  be  able  to  charge  them 
with  a  breach  of  trust,  if  they  transfer  to  any  other 
person.  By  thus  afiecting  the  conscience  of  the  trusteest 
he  gains  a  better  and  a  higher  equity,  than  a  prior  purr 
chaser  who  dealt  with  the  vendor  only,  and  made  no 
communication  to  the  trustees.  It  is  a  mistake  to  say 
that  equities  are  to  be  marshalled  by  priority  of  date; 
equal  equities  may  be  marshalled  according  to  the  order 
of  time ;  but  the  question  first  is,  ^*  Are  the  equities 
equal?  And  there  are  many  cases  of  competition  be* 
tween  two  claimants  having  equitable  titles,  in  which  the 
subsequent  purchaser  was  preferred,  because  he  was  held 
to  have  a  better  right  to  call  for  the  legal  estate  than  his 

adversary. 


certainly  affect  the  conscience  of  trustee.  This,  of  course,  binds 
the  trustee,  so  as  to  make  him  his  conscience.  And  notwith- 
liable  io  equity,  should  he  con«  standing  the  general  rule,  that, 
ley  the  legal  estate  to  any  sub-  with  respect  to  equitable  rights 
sequent  purchaser;  and  it  would  qui  prior  est  tempore  potior  at 
also,  perhaps,  give  the  purchaser  jure  (a),  it  seems  probable  that 
a  priority  over  any  former  pur-  equity  would  prefer  a  subsequent 
chaser,  or  incumbrancer,  who  purchaser,  who  had  given  a  pro- 
bad  neglected  the  same  precau-  per  notice  to  the  trustee,  to  a 
tion.'*  Page  11.  prior  purchaser,  who  had  neg- 
**  Upon  the  purchase  of  a  cAo«f  lected  to  do  so.  At  least,  there 
in  action,  or  of  any  equitable  is  a  case  (6)  which  seems,  in  some 
right,  it  is  the  invariable  practice  measure,  to  authorise  this  con- 
ofthe  profession  to  require  no-  elusion.'*  Page  700. 
tice  of  the  sale  to  be  given  to  the 

(a)  Sec  Tourville  v.  Naiihy  5  P.  (6)  Stanhope  v.  JEarl  Vemey, 

Wms.  907.,  and  see  2  P.  Wmt.  BuOer^s  n.  (l)  to  Co.  LitL  S90  b.^ 

495.,  1 5  Ves.  354.,  9  Tttwni.  4 1 5.  and  see  1  Vet.  367.,  9  Vet.  jun.41 0. 
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adversary.     WiUoughby  v.   WiUoughby  {a\   Stanhope  v. 
Liord  Vemey,  (6) 

If  a  rule  contrary  to  the  principle  of  the  decree  were 
to  be  adopted,  such  equitable  interests  would  be  placed 
extra  commercium :  no  man  could  deal  for  them,  because 
he  could  never  know  when  he  was  safe,  except  so  far  as  he 
could  rely  on  the  personal  responsibility  and  good  faith 
of  the  vendor.  The  owffer  might  sell  the  property  to  a 
dozen  different  persons  successively ;  and  if  notice  to  the 
trustees  be  not  required,  or  do  not  confer  a  higher  title, 
none  of  them  would  have  any  means  of  knowing  whe« 
ther  the  property  had  been  previously  sold  or  incum- 
bered. By  requiring  a  purchaser,  who  desires  to  be  safe, 
to  give  notice  to  the  trustees,  the  vendor  is  deprived  of 
the  means  of  committing  a  fraud.  The  trustees  are 
converted  into  a  register;  and,  by  applying  to  them, 
every  one,  who  proposes  to  negotiate  for  the  purchase  of 
the  fund,  (except  in  the  very  improbable  event  of  the 
trustees  incurring  personal  responsibility,  by  lending 
themselves  to  the  vendor's  dishonest  purposes),  is  enabled 
to  ascertain,  whether  any  prior  incumbrances  exist  which 
will  prevail  over  the  title  that  is  to  be  conveyed  to  him. 


In  a  case  like  this,  the  loss  must  be  borne  either  by 
the  first  purchaser  or  by  the  second.  The  latter  has 
taken  every  precaution,  which  prudence  suggested,  to 
protect  himself  from  fraud,  and  to  deprive  the  vendor 
of  the  means  of  defrauding  others.  The  former  has 
omitted  to  take  a  step,  which  would  have  prevented  all 
the  mischief  that  has  ensued :  it  is  his  negligence  which 
has  enabled  the  vendor  to  commit  the  fraud,  the  con- 
sequences of  which  must  fall  on  either  the  one  or  the 
other.     Is   it  not  reasonable  that   the  loss   should  be 

borne 

(a)  IT,  E.  768,     (b)2  Eden,  SU  Butler's  note(l)  to  Co.  IMt.  290  b. 
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borne  by  him  whose  negligence  has  occasioned  it, 
rather  than  hy  an  innocent  party,  who  has  exercised  a 
degree  of  diligence  which  would  have  saved  him  from 
being  entangled  in  the  difficulty,  if  the  other  had  done 
all  that  a  prudent  purchaser  ought  to  do  ?  And  why 
should  the  Plaintiffs  complain  ?  They  made  no  inquiry 
as  to  the  state  of  the  property  at  the  time  when  they  took 
their  security ;  they  took  the  security,  therefore,  subject 
to  any  incumbrance  which  then  affected  it,  or  might 
afiect  it  afterwards,  before  their  tide  was  complete. 
They  might  have  made  themselves  secure :  they  did  not 
choose  to  do  so ;  and  they  must  bear  the  consequences. 
The  frame  of  the  bill  shews  that  they  were  aware  that 
•they  had  been  guilty  of  an  error ;  for  they  insert  in  it 
an  allegation  totally  untrue,  that  notice  of  the  assign- 
ment, under  which  they  claim,  was  immediately  given 
to  the  trustees. 


1827. 
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Peter  y.  Eusselij  Evans  v.  Bicknelly  and  that  class  of 
cases,  are  not  applicable  to  the  present  question.  In  them 
the  contest  was  between  two  parties,  of  whom  one  had 
gotten  the  legal  estate,  and  the  other  called  upon  the 
Court  to  deprive  him  of  the  benefit  of  that  legal  estate. 

If  the  general  rule  be,  that  the  purchaser  of  an 
equitable  interest,  who  first  gave  notice  to  the  trustee, 
is  to  be  preferred  to  a  prior  purchaser  who  did  not  give 
notice,  there  can  be  no  pretext  for  saying  that  the  purv- 
chase  of  a  reversionary  contingent  interest  is  to  be  an 
exception.  It  is  precisely  in  such  a  case  that  notice  be- 
comes most  necessary.  Where  the  interest  is  such, 
that  the  purchaser  has  a  right  of  immediate  enjoyment, 
possession  may  be  obtained  without  much  delay;  and 
the  necessity  of  notice  for  his  own  protection  and  that  of 
others  is  diminished.  But  where  the  interest  is  rever- 
sionary, there  is  no  mode  of  completing  the  title,  except 
by  notice  to  the  legal. holders. of  the  fund. 

It 
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It  is  ridiculous  to  attempt  to  found  any  argument  on 
the  circumstance,  that  Hodges  did  not  formally  inquire 
of  Johnson^  whether  he  had  previously  assigned  or 
incumbered  the  property.  Johnson  conveyed  an  absolute 
interest:  he  represented  himself  as  having  full  power  to 
dispose  of  the  fund  as  he  pleased.  What  end  could  have 
been  served  by  putting  to  him  the  formal  question,  — 
•*  Are  your  representations  true  ?" 


Mr.  Seton^  for  the  Trustee. 

Mr.  Shadwellf  in  reply, 

In  Stanhope  Y.Lord  Vemey  nothing  was  decided,  except 
that,  two  innocent  purchasers  having  each  a  declaration 
of  trust  of  an  outstanding  term  in  his  favour,  a  court 
of  equity  would  not  prevent  the  party,  who  had  obtained 
possession  of  the  deeds,  from  availing  himself  of  the  term 
to  defeat  the  claim  of  the  other  who  had  the  first  declar- 
ation of  trust.  No  question  arose  there  with  respect  to 
the  operation  of  notice  to  a  trustee,  or  of  alleged  laches  in 
omitting  to  give  notice.  The  only  analogous  authorities 
are  the  cases,  of  which  Evans  v.  Bicknell  is  the  leading 
one:  priority  of  title  to  an  equitable  interest  gives  an 
advantage  similar  to  that  arising  from  the  possession  of 
the  legal  estate:  a  party  may  lose  the  benefit  of  either 
advantage,  but  he  can  lose  it  only  by  fraud,  or  by  negli- 
gence amounting  to  fraud.  In  the  absence  of  fraud,  the 
prior  equity  is  the  better  equity. 

It  has  been  very  usual  to  give  the  trustee  notice  of  an 
assignment  by  persons  beneficially  interested ;  but  that 
step  has  been  taken  only  for  the  purpose  of  preventing  the 
trustee  from  parting  with  the  fund,  and  not  as  necessary 
to  the  perfection  of  the  title.  By  what  process  of  legal 
reasoning  can  notice  to  a  trustee  be  conceived  to  con- 
vert a  second  incumbrancer  into  a  first,  and  a  first  into 

a  second  ? 
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a  second  ?  Will  notice  have  that  effect,  if  it  is  not  pre- 
ceded by  inquiry  of  the  trustee,  before  the  purchase- 
money  is  paid  ?  If  the  answer  is  in  the  affirmative,  the 
second  purchaser  will  be  preferred,  though  he  has  been 
guilty  of  as  much  negligence  as  is  imputed  to  the  first; 
and  a  formal  act,  required  by  no  known  law,  done  by  him 
after  his  purchase-money  has  been  paid  on  the  mere  faith 
of  the  vendor's  representations,  is  to  have  the  effect  of 
giving  his  conveyance  a  higher  operation.  A  second 
purchaser,  some  years  after  the  completion  of  his  con- 
tract, gives  notice  to  a  trustee  to  whom  no  earlier  notice 
had  been  given :  can  that  act  entirely  alter  the  relative 
rights,  which,  up  to  the  moment  of  giving  this  notice, 
unquestionably  subsisted  between  him  and  former  in- 
cumbrancers ?  In  the  present  case,  notice  was  not  given 
by  Hodges  till  several  weeks  after  the  execution  of  the 
assignment  to  him ;  and,  during  this  interval,  he  must 
have  been  postponed :  how  could  he  afterwards,  by  his 
own  act,  make  his  title  better,  to  the  prejudice  of  a  prior 
bon&  fide  purchaser  for  valuable  consideration  ?  If,  on 
the  other  hand^  inquiry,  before  the  purchase  is  completed, 
be  necessary,  as  well  as  notice  after  its  completion,  it  is 
not  the  notice  alone  which  has  the  mysterious  operation 
of  converting  the  last  into  the  first ;  and  as  the  inquiry 
does  not  convert  the  trustee  of  the  fund  into  a  trustee 
for  the  person  who  makes  the  inquiry,  the  principle  of 
this  decree  falls  to  the  ground,  so  far  as  it  depends 
upon  the  notion,  that  a  posterior  equity  becomes  a  better 
equity  by  the  operation  of  certain  acts  in  converting 
the  legal  holder  of  the  fund  into  a  trustee  for  him  who 
claims  under  the  posterior  equity.  Suppose  a  second 
incumbrancer  makes  inquiry  of  the  trustees,  but  does 
not  give  them  notice ;  or,  suppose  that,  after  the  com- 
pletion of  the  contract  of  the  second  incumbrancer  who 
made  such  inquiry,  but  before  he  has  given  notice,  a 
first  incumbrancer,  who  made  no  previous  inquiry,  gives 
notice :  how  are  the  equities  to  be  arranged  under  such 

circum- 
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1827.        circumstances?    A  trustee  may  be  abroad,  or  lunatic, 
^  —  T  so  that  notice  cannot  be  given  to   him:    the  first  in- 

9.  cumbrancer  may  be  in   a  distant  country,  while  the 

CooPEE.  second  is  on  the  spot,  so  that  it  may  be  physically  im- 
possible for  the  former  to  give  the  first  notice ;  in  other 
words,  if  this  decree  is  right,  it  will  be  out  of  his  power 
to  secure  any  title  to  a  fund  unincumbered  at  the  time 
of  his  purchase,  and  for  which  he  has  paid  full  value. 
There  is  no  end  to  the  difficulties  which  must  arise,  if 
once  we  depart  from  the  plain  rule,  that  the  prior  equity 
is  to  be  preferred,  except  where  it  is  vitiated  by  fraud, 
or  negligence  amounting  to  fraud. 


18JI7.  The  appeal  in  Dearie  v.  Hall  was  heard. 

Noo,  8.  9. 

Before  the  Mr.  Sugden  and  Mr.  Philiimore^  for  the  appellants. 

Lord  Chan- 

cdlor. 

They  urged  the  same  topics,  and  referred  to  the  same 
authorities,  as  were  relied  on  by  Mr.  Shadwell  in  Laoe" 
ridge Y,  Cooper.  They  further  cited  Tourville  v.  Naish  {a) ; 
the  dictum  in  Brace  v.  The  Duchess  of  Marlborough  (i), 
*^  That,  in  all  cases  where  the  legal  estate  is  standing  out, 
the  several  incumbrancers  must  be  paid  according  to  their 
priority  in  point  of  time;"  and  Lord  Thurlo^s  dictum 
in  Davies  v.  Austen  (c),  "  A  purchaser  of  a  chose  in 
action  must  always  abide  by  the  case  of  the  person  from 
whom  he  buys :  that  I  take  to  be  an  invariable  rule." 

The  negligence,  said  they,  which  was  imputed  to  the 
Plaintiffs  was  merely  this,  that,  having  an  incumbrance  on 
a  fund,  they  had  omitted  to  take  a  step  which  might  pro- 
bably have  been  the  means  of  bringing  the  existence  of 
the  incumbrancetotheknowledgeof  intending  purchasers. 
But  where  was  the  authority,  which  justified  the  court  in 

(a)  3  P.  Wm.307.        {b)  2  P,  Wm.  495,        (c)  1  Vet,  jun.  249. 

imposing 
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imposing  such  a  dn^on  an  incumbrancer?  The  contrary       1897. 
doctrine  was  established  by  Osborne  v.  Lea  la\  where  it    r      ^      ' 
was  held,  that  a  person,  having  an  incumbrance  on  an 
estate,  was  not  bound  to  give  notice  of  it  to  persons 
whom  be  knew  to  be  in  trea^  for  the  purchase  of  the 
proper^. 


V. 
COOPBB. 


Looking  merely  at  the  comparative  want  of  caution 
in  the  parties,  the  Piaintifis  were  not  more  culpable 
than  HaU.  The  enrolment  of  their  annuities  furnished 
to  the  whole  world  ample  means  of  protection ;  and  if 
HaU  had  searched  at  the  enrolment-office,  he  would 
have  found  that  he  was  purchasing  a  property  which  his 
vendor  had  previously  parted  with. 

In  the  argument  before  the  Master  of  the  Rolls,  a 
case  of  Wright  v.  Lord  Dorchester  *  was  cited  as  an  au- 
thority 

(a)  9  Mod.  96. 


*  The  foUowiog  were  the 
material  circumstances  in 
Wright  V.  Lord  Dorchester.  — 
Mr.  Sturt  was  entitled  to  a 
life-interest  in  a  sum  of  stock 
standing  in  the  names  of  Lord 
Dorchester  2Lr^&  Mr.  Bouverie; 
and,  in  1793,  assigned  it,  with 
other  property,  to  Wright^  as 
a  security  for  the  pajrment 
of  two  annuities.  In  1795> 
he  proposed  to  sell  his  in- 
terest in  the  stock  to  Broaon^ 
who,  having  inquired  of  the 
trustees,  and  being  informed 
by  them,  that  they  knew  of 
no  incumbrance  on  the  fund, 
completed  his  purchase :  and 

Vol.  IIL  E 


the  trustees  executed  a  power 
of  attorney  to  Broxjon's  soli- 
citor, under  which  the  divi- 
dends were  received  and 
paid  to  Brawn  till  1801.  In 
that  year  Wright  filed  a  bill, 
and  obtained  an  injunction  to 
restrain  the  transfer  of  the 
stock  and  the  payment  of 
the  dividends. 

The  answer  of  Broton 
stated  the  title  under  which 
he  claimed ;  and  that  of  Sturt 
alleged,  that  ^n^A^'s  security 
was  meant  to  comprehend 
nothing  beyond  certain  real 
estates. 

Upon  the   answer,  Lord 

EldoHf 
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thorityfor  preferring  fi  second  iocumbnmoers  yrbobad 
given  Qoticey  to  a  prior  incumbrancer  who  bed  not  giv^ 
iiotice.    Tbe  qrder  made  in  that  suit  was  merely  intei> 

locutory ; 


Eldotif  in  1809,  dissolved  the 
iDJmi^ctjoii  qgainst  the  pay- 
ment of  the  ^ivic|eiids>  and 
ordered  the  dividends  to  be 
paid  to  Broton,  upon  his  giv- 
ing security  to  refund  the 
amount,  in  case  a  decree 
should  be  made  against  him. 

The  order  made  in  that 
cause  was  as  follows :  — 

Between  John  Wright, 
Ichahod  Wright^  Francis 
Beresfbrdy  and  Francis 
Evans,  -  Plaintifis ; 
and 
George  Darner,  Esquire^ 
now  Earl  of  Dorchester, 
and  Edmar4  Bouverie, 
Charles  Sturt,  Jonathan 
Broxvnp^t\dthe  Governor 
and  Company  of  the 
Bank  of  England, 

Defendants. 
Whereas,  by  im)  order  made 
in  this  cause,  bearing  di^ 
t^  20th  day  of  Juli^  ISOl,  it 
wa3,  for  the  rjeasons  tiiere^i 
contained,  ofrdered,  tb#  the 
defendants,  the  Governor  aad 
Company  of  the  B^k  of 
England,  sboiuld  be  restr^^oed 
from  permitting  a  (^a^sfie^ 
of   the    pri^cip^    #1191    of 


1S,24?5/.  05.  Id.  bank  3  per 
cent,  consolidated  annuities, 
in  the  pleadings  in  thb  cause 
mentioned,  ^d  al^o  fropi 
paying  the  interest  or  divi- 
dends due,  or  thereafter  to 
grow  due,  on  the  said  prin- 
cipal sum,  until  the  defend- 
a^U  should  fully  answer  the 
plaintiffs'  bill,  and  this  Court 
make  other  order  to  the 
contrary.  Now,  upon  opening 
of  the  matter,  &c.  by  Mr. 
Leach  and  Mr.  Bell,  of  coun- 
sel for  the  defendant  Jona» 
than  Brown,  it  was  alleged, 
that  the  plaintiffs  exhibited 
th^ir  ^ill  y^  this  Court 
against  the  defendants,  stat- 
ing, ^c^ng  other  things,  that, 
scime  time  previous  to  the 
27th  day  of  December  1790, 
the  S;um  0^  13,245/.  Os.  Id. 
3  pc^  ce^t.  consoli^^ed  baixk 
annu^ies  was  invested  in  the 
Jbiooks  ^f  the  Governor  a^ 
ipompany  of  ti^e  Bank  of 
En^ifdt  in  the  names  of  the 
Hooourable  George  Darner, 
aft;ei:fiurds  Earl  of  Dorjchesr 
ter,  and  the  Honor^e  Ed' 
Hoard  Boi/Lverie,  pn  certajui 
trusts  by  so^ie  deed  4^- 
dared,  and  t^  the  said 
Charley  SU^  W.9^  f^tifti^^  tp 

rsyc^ive 
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locutory  $  and,  though  the  dividends  were  directed  to  be 
paid  to  the  aetond  incumbrancer,  he  was  required  to  give 
security  to  refund  them,  if  the  final  decree  of  Court  should 

not 
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receive  the  dividends  and  in* 
terest  thereof  for  the  term  of 
his  natural  life ;  and  that  the 
said  CAariet  Shtri  had  grant- 
ed  two  annuities^  amount- 
ing together  to  the  sum  of 
24O0/.,  and  had  assigned  to 
the  pkintiff  John  Wright, 
his  executors,  administrators, 
and  assigns,  certain  secu- 
rities, including,  among  other 
things,  the  dividends  of  the 
13,245/.  Of.  7iL  upon  the  se- 
veral trusts  mentioned  in  an 
indenture,  bearing  date  the 
14th  day  of  March  1793; 
that,  afterwards,  the  said  an- 
nuity of  2400/.  was,  by  de- 
fimlt  of  Charles  StuH,  greatly 
in  arrear,  and,  therefore,  the 
plaintiffii  applied  for  and  ob- 
tamed  the  order  dated  the 
20th  day  of  July  1801  ;  — 
that  the  defendant  Jonathan 
Brown  hath  put  in  his  an- 
swer to  the  plaintiff}'  bill, 
whereby  he,  among  other 
things,  saith,  that  the  said 
Charles  Shirty  having  occa- 
sion for  a  sum  of  money  in 
June  1795,  applied  to  his, 
the  defendant's,  solicitor,  to 
procure  him  the  same,  and 
proposed  to  sell  his  life- 
iatereat,  whidi  he  was  en- 

E 


titled  to  in  the  dividends  of 
the  said  3  per  cent,  bank 
annuities,  amounting  to  the 
sum  of  397/.  7«. ;  that  the  said 
Charles  Sturt  then  assured 
his,  the  defendant's  solicitor, 
that  the  dividends  were  free 
from  all  incumbrances  what- 
soever ;  that  his  solicitor  did 
apply  to  the  Earl  of  Dor- 
chester  and  the  Honourable 
Edxvard  Bouverie,  the  trus- 
tees named  in  the  marriage 
settlement  of  the  said  Charles 
Sturtf  with  Lady  Mary  Ann 
Ashley  Cooper,  in  whom  the 
said  3  per  cent,  consolidated 
bank  annuities  are  vested,  and 
that  the  said  trustees  informed 
his  said  solicitor,  that  they  had 
not  heard  of  or  knew  of  any 
person  entitled  thereto,  or  who 
had  made  any  claim  thereto, 
to  their  knowledge  or  be- 
lief, except  the  said  Charles 
Sturt;  that  his  said  solicitor 
made  the  said  trustees  ac- 
quainted with  the  said  treaty ; 
that,  by  indenture  bearing 
date  the  18th  day  of  June 
1795,  the  said  Charles  Sturt, 
for  the  considerations  therein 
mentioned,  assigned  the  divi- 
dends of  the  said  lS,2if5lX)s.7d 
3  per  cent,  consolidated  bank 
2  annuities 
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not  be  in  his  favour.  It  is,  therefore,  evident,  that 
Lord  Eldan  did  not  mean  to  decide  the  question  in  that 
stage  of  the  cause. 


annuities  to  the  said  defend- 
ant for  the  term  of  the  na- 
tural life  of  the  said  Charles 
Sturi;  that  the  said  George 
Earl  of  Dorchester^  and  the 
said  Edtoard  Bouverte^  duly 
executed  a  power  of  attorney 
authorizing  and  empowering 
John  Claridget  his,  the  de- 
fendant's, solicitor,  to  receive 
the  interest  and  dividends  of 
the  said  trust  stock  for  the  use 
of  him  the  said  defendant,  as 
the  same  became  due,  and  by 
virtue  thereof  the  said  John 
Claridge  duly  received  the 
interest  and  dividends  of  the 
said  trust-stock  until  Mid' 
summer  1801,  a  period  of  six 
years  or  upwards,  without  any 
interruption  or  molestation  by 
any  person  whatsoever; — that 
the  said  defendant  Charles 
Siurt  hath  put  in  his  answer 
to  the  plaintiffs'  bill,  and, 
among  other  things,  saith, 
that  whatever  may  have  been 
the  particular  expressions  in- 
troduced into  the  said  several 
indentures  in  the  bill  men- 
tioned, it  was  the  true  under- 
standing and  agreement  be- 
tween him,  Sturtf  and  the 
plaintiffis,  that  the  plaintiffis 
should  have  the  security  of 


the  real  estates  only  granted 
to  them,  and,  in  order  to 
prevent  any  doubt  or  mis- 
understanding what  estates 
in  particular  belonging  to 
him,  the  said  defendant,  were 
to  be  comprised  in  the  grant 
of  the  annuity  in  the  said 
plaintiflb'  bill  mentioned,  a 
rental  or  schedule  of  such 
real  estates  of  him,  the  said 
defendant,  mentioned  and  in- 
tended as  a  security  for  the 
said  annuity  of  2400/.,  was 
made  out  and  approved  by  the 
said  plaintiffis  or  their  agents, 
or  some  of  them,  and  the 
same  rental  or  schedule  was 
annexed  to  the  said  grant ;  — - 
and  therefore  it  was  prayed, 
that  the  said  injunction  for 
restraining  the  Governor  and 
Company  of  the  Bank  of 
England  from  permitting  a 
transfer  of  the  1S,245/.  Of.  7d. 
3  per  cent,  consolidated  an- 
nuities, and  also  froin  paying 
the  dividends  due,  or  there- 
after to  accrue  due  on  the 
same,  may  be  dissolved:—. 
Whereupon,  and  upon  hear- 
ing Sir  Samuel  RomiUy^  of 
counsel  for  the  plaintifi,  and 
Mr.  Trotufr,  of  counsel  for 
the  defendant  the  Honour- 
able 
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Mr.  Home  and  Mr.  Barber^  for  HaU. 

They  followed  the  same  train  of  argument,  which  had 
been  urged  by  the  defendant  in  Looeridge  y.  Cooper ; 

and 
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LOVERIOGB 

V. 

COOPEB. 


able  Edward  Bowoerie^  and 
the  said  order,  dated  the  20th 
day  of  Jufy  ISOl,  read,  and 
what  was  alleged  by  the 
counsel  for  the  said  parties, — 
and  the  defendant  Jonathan 
Brown^  by  his  counsel,  under- 
taking  to  give  security  to  be 
approved  of  by  Mr.  Ord,  one 
of  the  Masters  of  this  Court, 
to  whom  the  cause  Portman 
V.  ShiH  stands  referred,  to 
refund  all  dividends  which  he 
shall  receive  in  respect  of 
the  bank  annuities  mentioned 
in  the  notice,  until  the  hear- 
ing of  this  cause,  after  re- 
taining the  arrear  of  the  pro- 
perty duty  payable  in  respect 
thereof,  in  case  the  plaintifib, 
or  the  defendants,  the  trus- 
tees, shall  be  declared  to  be 
entitled  to  such  dividends,  — • 
upon  the  mAJonathan  Brown 
giving  sudi  securi^,  to  be 
approved  of  by  the  said  Mas- 
ter, his  Lordship  doth  order, 
that  the  injunction  granted 
iQ  this  cause,  to  restrain  the 
defendants,  the  Governor  and 
Company   of  the   Bank   of 


Englandf  from  paying  such 
dividends,  be  dissolved ;  and 
it  is  ordered,  that  such  divi- 
dends be  received  by  the  said 
John  ClaridgCf  on  behalf  of 
the  said  Jonathan  Brown  ^  by 
virtue  of  the  letter  of  at- 
torney given  to  him  in  the 
pleadings  mentioned,  until 
the  hearing  of  this  cause,  or 
the  further  order  of  this 
Court:  And  it  is  ordered, 
that  the  plaintifis  do  pay 
uoto  the  defendant,  the  Ho- 
nourable Edward  Bouverie^ 
the  surviving  trustee  named 
in  the  indenture  of  settle- 
ment made  on  the  marriage 
of  the  defendant  Charles 
Sturt  with  Lady  Man/  Ann 
Ashley  Cooper,  bearing  date 
the  nth  day  of  April  1788, 
his  costs  of  this  suit  up  to 
this  time,  to  be  taxed  by  the 
said  Master;  but  such  pay- 
ment is  to  be  without  pre- 
judice to  any  questions  by 
whom  the  same  are  ulti- 
mately to  be  paid.^ 

Reg.  Lib.  B.  1808.  fo.  420. 


*  It  does  not  appear  that  the  question  came  again  before  the 
Court  m  sDj  siditequent  stage  of  the  cause. 

E  s 
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and  further  cited,  Burrowes  v.  Lock  (a\  ex  parte  Knott  (5), 
and  Wright  v.  Lord  Dorchester. 

The  order  made  in  the  last  of  these  cases  was,  they  ar- 
gued, a  direct  authority  on  the  point ;  for  Lord  Mdon 
would  not  have  dissolved  the  injunction,  and  directed 
payment  to  be  made  to  the  second  incumbrancer,  if  he  had 
not  had  a  clear  and  decisive  opinion  on  the  subject.  It 
had  been  stated  by  one  of  the  counsel  who  were  concerned 
in  that  case,  that  the  Lord  Chancellor  was  of  opinion, 
that  the  power  of  attorney,  which  was  executed  by  the 
trustees  to  the  solicitor  of  the  second  purchaser,  was 
equivalent  to  a  declaration  of  trust  in  his  &vour.  Lord 
IMon  required  that  Brown  should  give  security  to  re* 
fund  the  money,  not  because  he  had  any  doubt  as  to  the 
law  upon  the  facts  as  they  were  presented  to  the  Court 
by  Brown*s  answer,  but  because,  when  the  cause  came 
to  a  hearing,  those  facts  might  be  displaced,  and  the 
Court  might  have  then  to  adjudicate  upon  a  totally  di& 
ferent  state  of  circumstances.  Brown  might  fail  in  prov- 
ing that  he  had  made  the  inquiry,  received  the  answer, 
and  given  the  notice,  which  his  answer  insisted  on ;  for 
the  purpose  of  the  motion  to  dissolve  the  injunction,  the 
Court  was  to  act  upon  the  statements  of  the  answer  on 
those  points ;  at  the  hearing,  those  statements  would  go 
for  nothing;  the  decree  would  proceed  merely  upon 
the  facts  proved ;  and  Brown  was  required  to  give  secu- 
rity to  refund,  because  it  might,  happen  that  the  facts 
proved  in  the  cause  would  not  coincide  with:  the  &Gts 
stated  in  his  answer. 


If  the  trustees  had  concurred  in  the  assignment  to  Hallp 
who  could  have  doubted  that  he  would  have  acquired  a 
priority,  which  could  not  have  been  taken  away  from  him  ? 

Though 


(a)  10  FiM.juD»475. 


(6)  11  r«f.609.  618. 
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Though  they  hsve  not  concurred  in  the  assigninenti  and 
though  he  had  no  right  to  require  them  to  concur  in  it, 
does  not  their  promise  to  pay  the  dividends  to  him,  — 
does  not  an  actual  receipt  of  a  part  of  those  dividends,  — - 
pb^e  him  in  the  same  situation,  with  respect  to  other 
cbmiants,  as  if  the  trustees  had  been  parties  to  the 
deed?  The  plaintiffi  do  not  pretend  that  they  can 
recall  from  Mr.  Hall  the  sums  which  he  has  received ; 
yet,  if  they  have  the  better  title,  their  right  ought  to 
eattend  to  the  dividends  which  were  paid  to  him  as  well 
as  to  the  dividends  accrued  subs^uently,  which  have 
remained  in  the  hands  of  the  trustees,  or  of  the  Court. - 
Negl^ence  is  not  imputable  to  Hall  because  he  did 
not  seardi  for  annuities.  What  was  there  to  put  him 
upon  such  inquiry?  Who  ever  imagined,  that  every 
purchaser  of  an  equitable  interest  in  stock  is  to  make  a 
search  at  the  enrolment-office,  in  order  to  ascertain  whe- 
ther his  vendor  has  previously  granted  annuities,  (a) 
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The  LOBI^  CHAltCELLOR. 

The  cases  of  Dearie  v.  Hall^  and  Laoeridge  v.  Cooper^ 
were  decided  by  Sir  Thomas  Plwner ;  and  from  his  de- 
cree there  is,  in  each  of  them,  an  appeal,  which  stands 
for  judgment.  As  the  two  cases  depend  on  the  same 
principle,  though  the  facts  are,  to  a  certain  degree,  dif- 
ferent, the  better  course  will  be  to  dispose  of  both  toge- 
ther; and  as  Dearie  v.  Hall  was  the  first  of  the  two 
which  came  before  the  Court  below,  though  it  was  not 
argued  on  appeal  till  after  Laoeridge  v.  Cooper  had  been 
heard,  I  shall  first  direct  my  attention  to  the  facts  on 
which  it  dq)ends. 

Tkichariah 

(«)  WHki'w. B^ddigUm^  9  F#f-    11S,11J.  9  Km.iod.486u  iBaU 
599.       Frere   v.    Moore,    ^  BeaiHe,  17 1. 
480.     See  alto  18  Fe», 
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1828.  Zachariah  Bronm  ^as  entitled,  during  his  life,  to  about 

93/.  a  year,  being  the  interest  arising  from  a  share  of 
the  residue  of  his  father's  estate,  which,  in  pursuance  of 
the  directions  in  his  father's  will,  had  been  converted 
into  money,  and  invested  in  the  names  of  the  executors 
and  trustees.  Among  those  executors  and.  trustees 
was  a  solicitor  of  the  name  of  UrUhankj  who  took 
the  principal  share  in  the  management  of  the  trust. 
Zachariah  Browne  being  in  distress  for  money,  in  consi- 
deration of  a  sum  of  2042.,  granted  to  Dearie^  one  of 
the  Plaintifis  in  the  suit,  an  annuity  of  37/.  a  year,  se- 
cured by  a  deed  of  covenant  and  a  warrant  of  attorney 
of  the  grantor  and  a  surety;  and,  by  way  of  collateral 
security.  Brown  assigned  to  Dearie  all  his  interest  in 
the  yearly  sum  of  93/. :  but  neither  Dearie  nor  Brown 
gave  any  notice  of  this  assignment  to  the  trustees  under 
the  fether's  will. 

Shortly  afterwards,  a  similar  transaction  took  place 
between  Brown  and  the  other  Plaintifi^  Sherring^  to 
whom  an  annuity  of  27/.  a  jear  was  granled.  The 
securities  were  of  a  similar  description ;  and,  on  this 
occasion,  as  on  the  former,  no  notice  was  given  to  the 
trustees. 

These  transactions  took  place  In  1808  and  1809.  The 
annuities  were  regularly  paid  till  June  1811 ;  and  then^ 
for  the  first  time,  default  was  made  in  payment. 

Notwithstanding  this  circumstance.  Brawn,  In  18 12^ 
publicly  advertised  for  sale  his  interest  in  the  property 
under  his  father's  will.  Hallf  attracted  by  the  adver- 
tisement, entered,  through  his  solicitor,  Mr.  Patten^ 
into  a  treaty  of  purchase;  and  it  appears  from  the  cor- 
respondence between  Mr.  Patten  and  Mr.  Unthank,  that 
the  forom  exercised  due  caution  in  the  transaction,  and 
•  ,\W-  raad# 


*  I' 


CASES  IN  CHANCERY. 


57 


made  every  proper  inquiry  concerning  the  nature  of 
Braam^s  title,  the  extent  of  any  incumbrances  affecting 
the  proper^,  and  all  other  circumstances  of  which  it 
was  fit  that  a  purchaser  should  be  apprised.  No 
intimation  was  given  to  HaU  of  the  existence  of  any 
previous  assignment ;  and,  his  solicitor  being  satisfied, 
he  advanced .  his  money  for  the  purchase  of  Braam^s 
interest,  and  that  interest  was  regularly  assigned  to 
him.  Mr.  Patten  requested  Unthank  to  join  in  the 
deed :  but  Mr.  Unthank  said,  "  I  do  not  choose  to  join 
in  the  deed ;  and  it  is  unnecessary  for  me  to  do  so,  because 
Z,  Brawn  has  an  absolute  right  to  this  property,  and 
may  deal  with  it  as  he  pleases."  The  first  half-year's 
interest,  subject  to  some  deductions,  which  the  trustees 
were  entitled  to  make,  was  duly  paid  to  HaU  j  and,  shortly 
afterwards,  HaU  for  the  first  time  ascertained,  that  the 
proper^  had  been  regularly  assigned,  in  1808  and 
1809,  to  Dearie  and  to  Sherring. 


1828. 


Sir  Thomas  Phtmer  was  of  opinion,  that  the  Plainti£& 
had  no  right  to  the  assistance  of  a  court  of  equity  to 
enforce  their  claim  to  the  property  as  against  the  De- 
fisndant  HtaUj  and  that,  having  neglected  to  give  the 
trustees  notice  of  their  assignments,  and  having  enabled 
SSL  Broom  to  commit  this  firaud,  they  could  not  come  into 
this  Court  to  avail  themselves  of  the  priority  of  their  as- 
signments in  point  of  time,  in  order  to  defeat  the  right  of 
a  person  who  had  acted  as  HaU  had  acted,  and  who,  if 
the  prior  assignments  were  to  prevail  against  him^ 
would  necessarily  sustain  a  great  loss.  In  that  opinion 
I  ooDCur. 


It  was  said,  that  there  was  no  authority  for  the  de- 
cision of  the  Master  of  the  Rolls  —  no  case  in  point  to 
support  it ;  and  certainly  it  does  not  appear  that  the  pre- 
dae  question  has  ever  been  determined,  or  that  it  has 

beeii 
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1828.  ^  been  even  brotigbt  before  the  Comt,  except,  perhaps^  so 
&r  as  it  may  have  been  discussed  in  an  nnreported  ease 
of  Wright  ▼•  Lord  Dorchesier.  Bat  the  case  is  not  new 
in  principle.  Where  personal  prc^erty  is  assigned, 
delivery  is  necessary  to  complete  the  transaction,  not 
as  between  the  vendor  and  the  vendee,  but  as  to  third 
persons,  in  order  that  they  may  not  be  deceived  by  ap- 
parent possession  and  ownership  remaining  in  a  person, 
who,  in  fact,  is  not  the  owner.  This  doctrine  is  not 
confined  to  chattels  in  possession,  but  extends  to  chosen  m 
action^  bonds,  &c. :  in  RyaU  v.  Bamles  {a)  it  is  expressly 
applied  to  bonds,  simple  contract-debts,  and  other  choses  in 
action.  It  is  true  that  Byall  v.  Rotdes  was  a  case  in 
bankruptcy;  but  the  Lord  Chancellor  called  to  his  assist- 
ance Lord  Chief  Justice  Lee,  Lord  Chief  Baron  Parker^ 
and  Mr.  Justice  Bamett ;  so  that  the  principle,  on  which 
the  Court  there  acted,  must  be  considered  as  having 
received  most  authoritative  sanction.  These  eminent 
individuals,  and  particularly  the  Lord  Chief  Baron  and 
Mr.  Jfustice  Burnett^  did  not,  in  the  view  which  they  took 
of  the  question  before  them,  confine  themselves  to  die 
case  of  bankruptcy,  but  stated  grounds  of  judgment 
which  are  of  general  application.  Lord  Chief  Baron 
Parker  ssySi  that,  on  the  assignment  of  a  bond  debt,  the 
bond  should  be  delivered,  and  notice  given  to  the  debtor; 
and  he  adds,  that,  with  respect  to  simple  contract«debts, 
for  which  no  securities  are  holden,  such  as  book-debts 
for  instance,  notice  of  the  assignment  should  be  given 
to  the  debtor,  in  ordef  to  take  away  from  the  debtor 
the  right  of  making  payment  to  the  assignor,  and  to  take 
away  from  the  assignor  the  power  and  disposition  over  the 
thing  assigned.  (6)  In  cases  like  the  present,  the  act  of 
giving  the  trustee  notice,  is,  in  a  certain  degree,  tkking 
possession  of  the  fond :  it  is  going  as  far  towards^  equit- 

\a)l' Ves.  sen. ^48.   1  Mk.  165.        (6)  1  Fes,  sen. 567.  3  Atk  l17. 
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aM6  possession  as  it  is  possible  to  go;  for,  after  notice       1S2H* 
givea^  the  trustee  of  the  fund  becomes  a  trustee  for  the! 
assignee  who  has  given  him  notice.     It  is  upcm  these 
grooods  that  I  am  disposed  to  come  to  the  same  con- 
with  the  late  Master  of  the  Rolls. 


I  have  aUuded  to  a  case  of  WrigAt  v.  Lord  Dorchester^ 
which  was  cited  as  an  authority  in  support  of  the  opl- 
nion  of  the  Master  of  the  Rolls.  In  that  case,  a  person 
of  the  name  of  Charles  Sturt^  was  entitled  to  the  divi- 
dends of  certain  stock,  which  stood  in  the  names  of  Lord 
Dorchester  and  another  trustee.  In  1793,  Start  applied 
to  Messrs.  Wright  and  Co.,  bankers  at  Norwich^  for  an 
advance  of  money,  and,  in  consideration  of  the  monies 
which  they  advanced  to  him,  granted  to  them  two  an- 
nuities, and  assigned  his  interest  in  the  stock  as  a  secu- 
rity for  the  payment.  No  notice  was  given  by  Messrs. 
Wright  and  Co.  to  the  trustees.  It  would  appear  that 
Start  afterwards  applied  to  one  of  the  defendants,  Browne 
to  porchase  his  life*interest  in  the  stock ;  Brown  then  made 
inquiry  of  the  trustees,  and  they  stated  that  they  had  no 
Bodoe  of  any  incumbrance  on  the  fund :  upon  this  B. 
completed  the  purchase,  and  received  the  dividends  for 
ipwarda  of  six  years.  Messrs.  Wright  then  filed  a  bill, 
and  obtained  an  injunction,  restraining  the  transfer  of 
the  fimd  or  the  payment  of  the  dividends ;  but,  on  the 
answer  of  Brawn,  disclosing  the  facts  with  respect  to.  his 
piurcbasei  Lord  Eldon  dissolved  that  injunction.  At  the 
same  time»  however,  that  he  dissolved  the  injunction,  he 
dissolved  it  only  on  condition  that  Brown  should  give 
lecori^  to  refund  the  money,  if,  at  the  hearing,  the 
Court  should  give  judgment  in  favour  of  any  of  the  other 
pardes.  That  case  was  attended  also  with  this  particular 
ctrcumstance,  that  the  party,  who  pledged  the  fund,  stated 
by  his  answer,  that,  when  he  executed  the  security  to 
Wright  and  Co.,  he  considered  that  the  pledge  was  meant 

to 
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to  extend  only  to  certain  real  estates.  For  these  reasonsy 
I  do  not  rely  on  the  case  of  Wright  v.  Lard  Dorchester 
as  an  authority ;  I  rest  on  the  general  principle  to  which 
I  have  referred ;  and,  on  that  principle,  I  am  of  opinion 
that  the  Plaintiffi  are  not  entided  to  come  into  a  court 
of  equity  for  relief  against  the  Defendant  HaU.  The 
decree  must,  therefore,  be  affirmed,  and  the  deposit  paid 
to  HeUL 


The  case  of  Looeridge  v.  Cooper^  though  the  cir- 
cumstances are  somewhat  different,  is  the  same  in 
principle  with  Dearie  v.  Hall^  and  must  follow  the 
same  decision. 


COOPER  V.  FYNMORE.  • 


T>  Y  an  indenture,  bearing  date  the  18th  of  Men/  ISOiy 
"^  and  made  and  executed  by  and  between  Amelia 
Hartley  of  the  first  part,  Charles  Reimer  ol  the  second 
part,  and  William  Pynmore  and  William  Fisher  of  the  third 
part;  after  reciting,  that  a  marriage  was  intended  to  be  had 
between  Amelia  Hartley  and  Charles  Reimer^  it  was  wit- 
nessed, that  Fjfnmore  and  Fisher  were  to  stand  possessed 
of  a  sum  of  800/.  S  per  cent,  consols,  which  had  been 
transferred  into  their  names,  upon  trust,  to  pay  the  in^ 
terest  and  dividends,  as  they  should  become  due,  **  into 
the  proper  hands  of  Amelia  Hartley^  during  the  joint 

lives 

*  After  judgment  had  been  by  the  latter  to  the  reporter, 

given  at  the  Rolls  in  DearU  v.  The  facts  are  taken  from  the 

Hmlly  and  Loveridge  v.  Cooper,  a  Registrar's  Book.    No  reference 

Abort  note  of  the  decision  in  was  made  to  it,  on  either  ddeyio 

this  case  was  communicated  by  aiding  the  two  appeals. 
Mr.  Cooke  to  Mr.  ShadweU,  and 


CASES  IN  CHANCERY. 


6] 


IWes  of  her  and  Charles  Reimerj  her  intended  husband, '' 
for  her  separate  use,  and,  after  the  decease  of  either  of 
them,  upon  trust,  to  transfer  the  stock  to  the  survivor 
of  them,  Amelia  Hartley  and  Charles  Reimer^  his  or  her 
executors,  administrators,  and  assigns. 

In  and  before  the  month  of  June  1805,  Reimer  was 
indebted  to  Joseph  Cooper  in  the  sum  of  180/.  8^.,  and, 
in  the  banning  of  that  month.  Cooper  lent  to  Reimer  a 
further  sum  of  99/.  1 2s. 

By  an  indenture,  bearing  date  the  8th  of  June  1805, 
made  and  executed  by  and  between  Charles  Reimer  and 
Amelia  his  wife,  of  the  one  part,  and  Joseph  Cooper  of 
the  other  part,  the  800/.  3  per  cent  consols,  standing  in 
the  name  of  JFk/nmore  and  Fisher,  were  granted,  bar- 
gained, sold,  assigned,  and  transferred  unto  Cooper, 
his  executors,  administrators,  and  assigns,  as  a  security 
far  the  payment  of  the  sum  of  300/.  and  interest,  on  the 
8th  oijune  1806. 


1814. 


By  an  indenture  bearing  date  the  SOth  of  Chtober 
1807,  made  and  executed  by  and  between  Charles 
Jteimer  and  Amelia  his  wife,  of  the  one  part,  and  Robert 
Bigram  of  the  other  part,  reciting  the  deed  of  the 
IBlh  of  May  1804,  and  that  Reimer  and  his  wife  had 
contracted  with  Ingram  to  grant  to  him  an  annuity  of 
SI/.  14j.  for  the  lives  of  Reimer  and  his  wife,  and  the 
survivor  of  them,  at  the  price  of  150/.,  it  was  witnessed, 
that  Reimer,  and  Amelia  his  wife,  did  give,  grant,  bargain, 
sell,  &c.  unto  Ingram,  his  executors,  administrators,  and 
assigns,  during  the  life  of  Reimer  and  his  wife,  and  the 
life  of  the  survivor  of  them,  an  annuity  of  31/.  145.,  to 
be  charged  and  chargeable  upon,  and  to  be  issuing  and 
pqrable  out  of  a  certain  sum  of  2000/.,.  and  also  out  of 
the  interest,  dividends,  income,  and  produce,  whether 

annual 
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1814*  annual  or  otherwise,  of  the  said  sum  of  800/.  S  per 
cent,  consolidated  bank  annuities:  and  for  the  better 
securing  the  said  annuity,  Charles  Reimer^  and  Amelia 
his  wife,  did  thereby  bargain,  sell,  assign,  transfer,  &c. 
unto  Ingram^  his  executors,  administrators,  and  assigns, 
(among  other  things)  all  that  sum  of  800Z.,  &&,  to  hold 
the  same  unto  him,  his  executors,  administrators,  and 
assigns*  The  deed  contained  also  a  power  of  attorney 
from  Beimer  and  his  wife  to  Ingram^  his  executors,  ad- 
ministrators, and  assigns,  to  receive  the  dividends  of  the 
stock  upon  the  trusts  therein  mentioned. 

The  whole  of  the  principal-money  secured  by  the 
deed  of  June  1805,  and  interest  from  the  date  of  it, 
being  due.  Cooper  filed  his  bill  against  Fynmore  and 
Fisher^  Reimer  and  wife,  and  the  personal  r^resent- 
atives  of  Ingram^  praying  that  the  stock  might  be 
assigned  to  him  upon  the  trusts  expressed  in  the  deed 
of  June  1805,  or  that  a  competent  part  of  it  might  be 
sold,  and  the  proceeds  applied  in  payment  of  his 
demand. 

By  a  decree,  made  by  the  Master  of  the  Rolls  on  the 
16th  of  February  1818,  it  was  referred  to  Master  Camp- 
bellf  to  take  an  account  of  what  was  due  to  the  plaintiff 
and  to  the  defendants  Ann  Ingram^  John  Greenhillj  and 
Joseph  Hadley  (the  executrix  and  executors  of  Robert 
Ingram),  upon  their  respective  securities;  and  the  Master 
was  to  state  the  priorities  of  the  plaintiff  and  those  de- 
fendants in  the  800/.  8  per  cent,  bank  stock. 

The  executors  of  Ingram  in  their  state  of  facts,  after 
setting  forth  the  deed  under  which  they  claimed,  charged, 
that,  a  short  time  previous  to  the  execution  of  the 
indenture  of  the  80th  of  October  1807,  Robert  Ingram^ 
by  his  solicitor,  John  Hqynes,  applied  to  Fynmore  and 

Fisher^ 
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FiA^r^  as  trustees  under  the  marriage-settlement  of 

Mrs.  Iteimer,  to  know  whether  the  800/.  S  per  cent. 

consolidated  bank  annuities  was  charged  or  incumbered ; 

that,  in  answer  thereto,  the  trustees  informed  HayneSy 

that  they  did  not  know  of  any  charge  or  incumbrance  upon 

or  afiecting  the  property ;  that  thereupon  Ingram  paid 

the  purchase*money ;  and  that,  in  August  1808,  Ingram 

caused  a  notice,  in  writing,  of  the  indenture  of  the  30th 

of  October  1807,  to  be  given  to  Fynmore  and  Fisher y 

which  notice,   after  certain  recitals,  proceeded  in  the 

following  words  —  "  Now  I,  Robert  Ingram^  do  hereby 

give  you  notice  of  the  indenture  jof  the   SOth  day  of 

October  1807,  and  of  the  annuity  granted  to  me  as 

aforesaid,  and  of  such  assignment  of  the  said  sum  of 

800^.  S  per  cent,  consolidated  bank  annuities,  and  also 

of  the  said  assignment  of  20002.,  and  the  stocks,  funds, 

and  securities  in  which  the  same  sums  respectively  were 

or  should  be  invested,  and  all  the  dividends,  interest, 

iocome»  and  produce  of  the  same  sums  respectively,  for 

securing  the  payment  of  the  said  annuity,  &c. ;  and  also 

that  the  said  annuity  is  in  arrear  and  unpaid  upwards  of 

twenty-one  days,  and  therefoi*e  I  require  you  to  pay  ine 

the  same  out  of  the  assigned  premises."    They,  therefore, 

charged,  that,  Cooper  not  having  given  to  Fynmore  and 

Fisher  any  notice  of  the  indenture  of  the  8th  of  June 

1805,  or  of  the  incumbrance  thereby  created,  the  stock 

standing  in  the  name  of  the  trustees  ought  to  be  applied, 

in  the  first  place,  in  the  payment  of  the  arrears  of 

Ittgram^9  aiuuiity,  which  had  been  unpaid  for  six  and  a 

half  years  previous  to  the  SOth  oS  April  1814. 


1814. 


The  state  of  facts  of  the  Plaintiff  Coop^,  besides  setting 
forth  bis  deed,  which  was  there  represented  to  have 
been  executed  in  order  to  secure  the  repayment  of  a 
sum  of  280/.  due  from  Beimer  to  Cooper,  merely  charged, 
that  he,  Cooper^  had  received  no  part  either  of  the  prin- 
cipal 
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cipal  or  of  the  interest  secured  by  the  deed  of  Jime 
1805,  and  that  that  deed,  and  the  charge  thereby  created, 
had  priori^  over  the  deed  of  the  SOth  of  October  1807. 
There  were  no  allegations  contradictuig  the  priori^  of 
notice  on  which  IngranCs  representatives  relied. 

The  Master  found  that  the  Plaintiff's  security  was  the 
prior  incumbrance  on  the  800/.  stock.  To  that  finding 
the  representatives  of  Ingram  took  an  exception. 

On  the  16tli  of  December  1814,  the  cause  came  on 
to  be  heard,  on  exceptions  and  further  directions,  before 
the  Vice-Chancellor. 


Sir  Thomas  Plumer,  Vice-Chancellor,  held,  that  the 
Master's  report  was  right,  and  that  the  Plaintiff  had  the 
prior  incumbrance.  Mere  neglect  of  notice,  he  siud, 
was  not  sufficient  to  postpone  him.  In  order  to  de- 
prive him  of  his  priority,  it  was  necessary  that  there 
should  be  such  laches  as,  in  a  court  of  equity,  amounted 
to  fraud.  Jones  v.  Gibbons,  (a)  Upon  principle  and 
upon  authori^,  the  Plaintiff  was  entitled  to  priority. 


The  Court  overruled  the  exceptions;  and,  by  the 
decree,  it  was  ordered,  that  the  stock  should  be  sold ; 
that,  out  of  the  proceeds  of  the  sale,  there  should  be 
paid  the  costs  of  the  trustees  and  of  the  Plaintiffs,  and 
then  the  amount  due  to  Cooper ;  and  that  the  residue  of 
the  money  should  be  applied,  so  far  as  it  might  extend, 
in  paying  to  the  representatives  of  Ingram  what  should 
be  found  due  to  them  on  their  securi^  and  for  costs. 

Reg.  Lib.  1814.  A.  1410. 

(a)  9  Vci.  407. 
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HONNER  V.  MORTON.  ♦  ^ovanber27. 

1828. 
April  15. 

ANTHONY  Calverty  by  his  will,  dated  in  November  Where  hus- 

1808,  bequeathed  the  residue  of  his  estate  to  trus-  ^^^^^r^"" 

tees,  upon  trust  to  invest  a  certain  share  of  it  in  the  purchaser,  for 

public  funds  or  on  real  securities,  and  to  pay  one  half  of  gideration  a" 

the  interest  or  dividends  to  Eleanor  Torrie  for  her  life,  share  of  an 
ji_ii-i  ,       J        .i,      ascertained 

and  the  other  half  to  Susannah  Brewer  during  her  life ;  fund,  in  which 

and  he  directed  that,  after  the  death  of  the  tenants  for  ^^®  ^^?  ^^  * 
,  .       vested  interest 

life  respectively,  the  trustees  should  transfer  the  prin-  in  remainder, 
cipal  monies  and  funds,  in  equal  shares,  to  the  two  ^^j^^Siof 
daughters  of  Eleanor  Torrie^  then  living.     The  testator  a  tenant  for 
died  in  the  following  D^c^md^ ;  and  a  sum  of  14,395/.  the' wife  and 

3  per  cent  consolidated  bank  annuities  was  placed  in  the  ^^e  tenant  for 
^  ,  ,  nt  .         .  I       .       1  .  1    life  outlive  the 

name  of  the  trustees,  as  that  part  of  his  residue  m  which  husband,  the 

Eleanor  Torrie  and  Susannah  Brewer  were  interested.       ?*f®j"u°"-j-^ 

titled,  by  right 

of  survivor- 
Eleanor  Torrie^  the  tenant  for  life  of  one  moiety  of  the  thl^hofi^S? 
fund,  had  two  daughters  at  the  date  of  the  will.    She  died  that  share  of 
on  the  1st  of  April  1824.     Mrs.  Brewer,  the  tenant  for  again"?  such 

life  of  the  other  moiety  of  the  fund,  was  still  living.  particular  as- 

rp,      signee  for  va- 
1  ne  luable  con- 
sideration. 
If  the  wife,  after  her  husband's  death,  executes  an  assignment  of  the  fund,  which 
recites  former  assignments  by  the  husband,  and  purports  to  be  made  subject  to 
tliem,  the  does  not  thereby  recognise  or  confirm  those  former  assignments. 

The  wife  does  not  acquiesce  in  those  a&si^nments,  or  waive  her  right  to  claim 
against  them,  by  forbearing  to  impeach  them  till  the  death  of  the  tenant  for  life. 

*  This  case,  and  several  of  judgment  was  given,  after  he  was 
those  which  follow,  were  argued    Lord  Chancellor, 
at  the  Rolls  before  Sir  J,  S.  Cop^        This  case  had  been  previously 
ley:  some  of  them  were  decided    argued  before  Lord  G^ord;  and 
by  him  at  the  Rolls ;  in  others,    stood  for  judgment  at  the  time  of 

his  death. 

Vol..  lU.  F 
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The  Plaintiff,  one  of  the  two  daughters  of  Eleanor 
Torricj  was,  at  the  date  of  the  will,  and  at  the  death  of 
the  testator,  the  wife  of  John  Honner :  and  he  died  in 
January  1817,  before  his  wife's  reversionary  interest  fell 
into  possession. 

During  the  coverture,  Mr.  and  Mrs.  Honner  exe- 
cuted indentures,  dated  in  March  1814,  November 
1814,  January  1816,  and  November  1816,  by  which  they 
assigned,  for  valuable  consideration,  to  different  pur- 
chasers, various  portions  of  the  trust-fund  to  which  Mrs. 
Honner  would  be  entitled  on  the  death  of  her  mother 
and  Mrs.  Brewer. 

The  assignment  of  November  1816  was  made  to  one 
Streater,  Mrs.  Honner^  after  the  death  of  her  husband, 
agreed  to  sell  to  Streater  a  further  portion  of  the 
fund ;  and  this  agreement  was  carried  into  efiect  by  an 
indenture,  dated  in  November  1817)  which  was  indorsed 
on  the  assignment  of  November  1816.  This  indorsed 
deed  was  made  between  Mrs.  Honner^  of  the  one  part, 
and  Streater  of  the  other  part ;  it  recited,  that  Streater 
was  entitled,  under  the  within-written  indenture,  to  a 
certain  portion  of  the  fund,  and  referred  to  the  other 
assignments ;  and  it  purported  to  transfer  the  property 
to  Streater^  subject  to  these  assignments. 

On  the  4th  of  May  1824  (a),  Mrs.  Honner  filed  her 
bill,  insisting  that  the  assignments,  made  while  her  hus- 
band and  the  tenant  for  life  were  both  alive,  did  not  bind 
her,  and  praying  that  her  portion  of  the  fund  might  be 
transferred  to  her. 


The  principal  question  was  the  same  as  arose  in  Pur- 
dew  v.  Jackson,  namely,  Whether,  when  a  husband  and 

wife 
{a)  After  the  decision  in  Purdtw  y.  Jackson. 
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wife  have  assigned  to  a  purchaser,  for  valuable  considera* 
tioD,  an  ascertained  fund,  in  which  the  wife  has  a  vested 
reversionary  interest,  expectant  on  the  death  of  a  tenant 
for  life,  and  the  wife  and  the  tenant  for  life  both  outlive 
the  husband,  the  wife  is  entitled,  by  right  of  survivor- 
ship, to  claim  the  whole  of  the  fund  against  such 
particular  assignee  for  valuable  consideration  ? 

No  authorities  and  doctrines  were  referred  to  by  the 
counsel  on  either  side,  which  were  not  mentioned  in  the 
argument  of  Purdeoo  v.  Jackson f  except  Lee  v.  Mtig-^ 


.1828* 


HoNNsa 

V. 
.MoRTdN. 


The  assignees,  of  the  fund  contended,  that,  even  if  the 
principal  question  should  be  decided  against  them,  the 
wife  was  bound  by  acquiescence,  having  suffered  more 
than  seven  years  to  elapse,  after  the  deatli  of  her  hus- 
band^ without  questioning  the  validity  of  the  instrument : 
and  they  further  insisted,  that  the  deed  of  Naoember  1817, 
executed  by  the  Plaintiff  when  she  was  a  femme  sde^ 
would  operate  as  a  confirmation  of  the  prior  assignments, 
to  which  it  purported  to  be  subject,  or>  at  least  of  the 
assignment  o(  November  1816. 

To  this  it  was  answered,  that  it  was  not  incumbent  on 
the  Plaintiff  to  assert  her  right,  till  the  fund  fell  into 
possession*  As  to  the  deed  of  Naoember  1817$  it  could 
not  give  validity  to  instruments  which  were  not  pre- 
viously binding  on  her ;  because  there  was  no  intention 
in  any  of  the  parties,  that  it  should  operate  as  a  con- 
firmation. A  purpose  of  confirmation  would  have  been 
manifested  by  express  words  of  confirmation.  The  as- 
signments of  1814  and  1816  were  at  that  time  believed 
to  be  valid;  and,  on  this  notion,  it  was  very  natural 

that 

(a)  5  TaufU.  36« 

F  2 


A 


CASES  IN  CHANCERY. 

that  they  should  be  mentioned  in  the  afisignment  which 
the  wife  executed  after  her  husband's  death.  It  could 
not  give  any  validity  even  to  the  prior  deed  of  Streaier 
himseir;  still  less  could  it  operate  as  a  confirmation  of 
the  deeds  of  persons  who  were  not  parties  to  it 

Mr.  ShadweU,  lor  the  Plamtiff. 

Mr.  Home  and  Mr.  Coombe^  for  Streaier. 

Mr.  Siigden  and  Mr.  Girdlestou  jun.,  for  some  of  the 
assignees  of  the  fund. 

Mr.  Lo'vai  and  Mr.  Garraitf  for  otha»  of  the  as- 
signees. 


1898. 
April  18. 


The  LoBD  Chancellob. 

This  fund  was  a  chose  in  action  of  the  wife ;  it  was 
her  reversionary  chose  in  action.  Whether  the  husband 
has  the  power  of  assigning  his  wife's  reversionary  in- 
terest in  a  chose  in  action,  is  a  question  which  has  been 
repeatedly  agitated,  and  has  excited  considerable  interest, 
both  at  law  and  in  equity.  At  law,  the  choses  in  action 
of  the  wife  belong  to  the  husband,  if  he  reduces  them 
into  possession ;  if  he  does  not  reduce  them  into  pos- 
session, and  dies  before  his  wife,  they  survive  to  her. 
When  the  husband  assigns  the  chose  in  action  of  his 
wife,  one  would  suppose,  on  the  first  impression,  that 
the  assignee  would  not  be  in  a  better  situation  than  the 
assignor;  and  that  he,  too,  must  take  some  steps  to 
reduce  the  subject  into  possession,  in  order  to  make  his 
title  good  against  the  wife  surviving.  But  equity  con- 
siders the  assignment  by  the  husband  as  amounting  to 
an  agreement,  that  he  will  reduce  the  property  into 
possession ;  it  likewise  considers  what  a  party  agrees  to 

do 
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do  as  actofllly  done:  and,  therefore,  where  the  hasband 
bas  the  power  of  reducing  the  property  into  possessioi^ 
bis  assignment  of  the  chose  in  action  of  the  wife  will  be 
regarded  as  a  reduction  of  it  into  possession.  On  the 
other  hand,  I  should  also  infer,  that,  where  the  husband 
has  not  the  power  of  reducing  the  chose  in  action  into 
possesstOD,  his  assignment  does  not  transfer  the  property, 
till,  by  subsequent  events,  he  comes  into  the  situation  of 
being  able  to  reduce  the  property  into  possession ;  and 
then  his  previous  assignment  will  operate  on  his  actual 
situation,  and  the  property  will  be  transferred. 


18S8. 


Such  are  the  views  which  would  occur  to  the  mind, 
if  there  were  no  cases  or  authorities  on  the  subject.  But 
the  question  has  frequently  been  under  the  consider- 
ation of  courts ;  and  it  is  material  to  consider  what  the 
aotborities  are,  both  on  the  one  side  and  on  the  other. 

Sir  WilUam  Grants  in  Mitford  v.  Mitford^  referring 
to  aa  opinion  which  had  been  entertained  in  the  pro* 
fesdoD,  that  the  husband's  assignment,  for  valuable  con- 
sideration, of  the  wife's  chose  io  action,  passed  an  absolute 
right  to  the  property,  freed  from  the  wife's  contingent  right 
by  survivorship,  seems  to  have  intimated  a  strong  doubt 
of  its  soundness.  **  If  such  be  the  rule,"  says  he  (a), 
^  H  is  the  favour  a  court  of  equity  shews  to  such  a  pur* 
duser  that  operates,  as  in  many  cases  it  does,  to  put 
him  in  a  better  situation  than  the  party  from  whom  he 
derives  his  title."  In  White  v.  St.  Barbe,  he  has  said,  in 
distinct  terms  (6),  that  *^  A  husband  can  dispose  of  such 
property  of  his  wife  in  expectancy  against  every  one 
but  the  wife  surviving ; "  thereby  intimating  his  opinion, 
that,  against  the  wjfe  surviving,  the  husband's  assignment 
would  not  operate. 

Thus 


(«)  9  Fes,  99. 
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1 828*  Thus  stood  the  question,  when  Homdy  v.  Lee  {a)  came 

^„  '  ■  ^    before  the  Court.     In  that  case  the  question  was  argued 
V.  on  both  sides;   and  Sir  ThomcLs  Plumer  decided,  that 

*'®''  the  husband's  assignment  of  the  wife's  reversionary  in- 
terest was  not  valid  against  her  surviving.  It  is  true^ 
that  it  was  a  contingent  interest  which  was  there  as- 
signed ;  but  the  decision  did  not  at  all  turn  on  that  par- 
ticular circumstance. 

The  case  of  Homsby  v.  hee  excited  considerable  in- 
quiry in  the  profession ;  and  it  was  discussed  very  much 
at  length  in  Mr.  Roper's  book  on  the  Lato  of  Husband 
and  Wife.  After  the  attention  of  the  Court  had  been 
directed  to  that  decision,  the  question  came  again  before 
the  same  judge  in  Purdew  v.  Jackson,  {b)  The  point  was 
clearly  and  distinctly  raised.  It  was  argued  with  great 
learning  and  ability  on  both  sides,  and  particularly  on 
the  side  adverse  to  the  opinion  of  the  Master  of  the 
Rolls.  After  the  first  argument,  the  importance  of  the 
question,  and  the  doubts  which  had  been  entertained 
with  respect  to  it,  induced  the  Court  to  direct  a  second 
argument.  It  was  argued  again  by  one  counsel  on  each 
side,  and  the  Master  of  the  Rolls  took  time  to  consider  of 
his  judgment  At  length  he  delivered  a  most  elaborate' 
judgment ;  and,  after  going  through  every  part  of  the 
question,  came  to  a  conclusion  consistent  with  his  opinion 
in  Homsby  v.  Lee  —  that  the  husband  could  not  assign 
the  reversionary  interest  of  his  wife  in  a  personal  chattel^ 
so  as  to  bind  her,  if  she  survived  him. 

Thus  stand  the  cases  in  point,  and  the  direct  autho- 
rities on  the  one  side.  These  decisions  are  consistent 
with  the  principle  to  which  I  have  adverted.  They 
support  that  principle,  and  are  founded  on  it;  and  I 
should   feel   myself  bound  by  those  authorities,   sup» 

porting 

(a)  2  Mai.  16.  {b)  1  RusieU^l. 
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porting  a  principle  in  which  I  concur,  unless  I  found 
them  overborne  by  a  superior  weight  of  authorities  on 
the  other  side. 

It  is  not  my  intention  to  go  through  all  the  autho- 
rities that  have  been  referred  to  as  contradicting  the 
conclusion  to  which  Sir  Thomas  Plumer  came :  I  shall 
satisfy  myself  with  adverting  to  two  or  three  of  them, 
which  have  been  most  relied  on. 

Dawbun/  v.  Atkins  (a)  was  cited  at  first  with  much 
confidence^  but  appears  ultimately  to  have  been  given 
np.  The  decree  in  that  cause  was,  in  one  respect,  clearly 
erroneous ;  and  the  Court  seems  to  have  considered  the 
legacy,  though  charged  on  a  reversion,  as  a  present 
gift;  for  interest  was  allowed  on  it  from  the  death  of 
the  testator. 
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In  Gre^  v.  Kentish  (b)  the  decision  was  in  favour  of  the 
wife ;  and,  therefore,  so  far  as  relates  to  the  decree,  that 
case  is  not  an  authority  against  the  wife's  right  by 
survivorship.  But  it  is  cited  on  account  of  a  dictum 
which  occurs  in  the  report  of  the  judgment  There 
Lord  Hardwicke  is  represented  as  stating  distinctly  and 
in  terms,  *^  A  husband  cannot  assign  in  law  a  possibility 
of  the  wife  nor  a  possibility  of  his  own ;  but  this  Court 
will,  notwithstanding,  support  such  an  assignment  for  a 
valuable  consideration."  In  the  first  place,  this  is  a 
mere  dictum^  and  was  not  essential  to  the  decision  of  the 
case.  It  is  also  to  be  observed,  that  the  case  is  most 
inaccurately  reported.  As  stated  in  Atkins  it  is  un- 
intelligible; and  it  is  only  by  attending  to  the  correction 
of  it,  in  a  note  by  Mr.  Cox^  that  we  are  able  to  ascertain 

what 


(a)   Gilb.  Eq.  Rep.  88. 


(*)  1  Atk,  280. 
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what  the  true  facts  were.  I  mention  this  circumstance 
for  thie  purpose  of  shewing,  that,  in  Gr^  v.  Kentish^ 
not  much  reliance  can  be  placed  on  the  accuracy  of  the 
reporter. 

In  Bates  v.  Dandy  {a)  the  decision  was  against  the 
wife ;  but  then  no  doubt  could  be  entertained  as  to  the 

husband's 

(a)  2  Atk.  a06.      I  Ruuellf  95, 


The    following    note    of  port  in  Atkins^  is  taken  from 

Lord  HardtvickeB  judgment  the    late    Lord   Colckester'u 

in  Bates  ▼.  Dandy,  which  is  MSS.  in  the  possession  of 

much  more  full  than  the  re-  Mr.  Abbot. 

BATES  V.  DANDY. 


Lord  Hardwicke,  Chan- 
cellor. 

John  Dyery  haviDg  two 
mortgages,  the  one  in  fee, 
the  other  for  a  term  of  years, 
makes  his  will;  and,  after  giv- 
ing some  legacies  out  of  his 
personal  estate,  devises  the 
surplus  of  such  estate  to  be 
divided  among  three  persons, 
one  of  whom  is  the  defend- 
ant, his  sister,  and  then  wife 
to  Dandyy  now  deceased. 
After  this,  and  during  the 
life  of  Dandy  f  the  defendant's 
husband  and  WiUiam  Dyer^ 
brother  and  executor  of  the 
testator,  make  up  an  account, 
at  the  bottom  of  which  were 
these  words ;  viz.  "  All  par- 
ties allow  this  account,  and 
agree  that  the  clear  surplus 
of  this  estate  amounts  to  .  . 
.    .    .   ;  and  the  respective 


proportions  thereof  are  car- 
ried to  our  several  credits  to 
our  several  accounts."  And, 
after  stating  the  clear  sur- 
plus of  the  personal  estate, 
then  there  is  an  actual  divi- 
sion of  it. 

After  this,  another  account 
is  subscribed  and  signed, 
containing  a  particular  ac- 
count of  the  proportion  of 
Dandy  and  his  wife,  the  de- 
fendant, and  then  there  are 
these  words :  —  "  We,  having 
examined  the  above  account, 
and  approved  thereof,  do 
agree,  the  mortgages  therein 
charged  (which  are  the  two 
mortgages  in  question)  be 
allotted  to  the  share  of  ZXin- 
dy  and  his  wife,  and  remain 
to  them."  So  that  here  is  an 
actual  separation  of  these 
mortgages  from  the  estate, 

and 
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Imsband's  power  over  the  property,  which  was  the  sub* 
ject  of  assignment  there:  and  the  application  of  thatcase^ 
•lacs  to  the  present  question^  rests,  not  on  the  decree,  but 


on 
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abd  an  appropriation  of  them 
as  the  share  of  the  defendant, 
the  wife*  And,  upon  the  same 
day,  anote  is  signed  hyDyetf 
the  executor,  viz.   "  I  pro* 
mise,  upon  the  request  of  my 
brother  Dand^y  (the  husband 
of  the  defendant,  his  sister ) ,  to 
execute  an  assignment  of  the 
two  mortgages  belonging  to 
ny  late  brother,  John  Dtfer^ 
made  by   •    .    .    ;  •   to  him, 
and  all   interest  therein  to 
my  said  brother  Dandy^  as 
be  shall  appoint."  This  shews, 
that,  by  these  two  mortgages 
being  approved  of  as  the  de<- 
frndaat's  share,  and  by  there 
bring  this  actual  division  of 
them  from  the  rest  of  the 
estate,    they    remained    no 
longer  as  part  of  the  general 
surplus  of  the  estate  of  the 
testator. 

Afterwards,  an  assignment 
was  entered  into  between 
the  defendant's  husband  and 
the  pUuntiflTs  father  Edward 
Batety  dated  14th  October 
17SB,  which  was  upon  the  fol- 
lowing transaction.  Edward 
Bates  lent  200^.  to  Dandfy  / 
iqion  which  there  was  this 
agreement  by  Dandy y  viz. 
**  I  promise  to  pay  to  Ed" 
mard  Boies  90M»  upon  de- 


mand, for  value  received, 
with  lawful  interest  For  the 
same;  and  for  securing  the 
said  money,  with  lawful  in- 
terest for  the  same,  I  have 
deposited  in  the  bands  of  the 
said  Edward  Bates  four 
mortgages,  and  securities  for 
some  houses  and  lands,  Ao. 
at  G.,  belonging  to  me ;  and 
which  I  promise  to  convey 
and  make  over  to  Edward 
Bates  for  the  purpose  afore- 
said." 

Dandy  dies,  and  now  a  bill 
is  brought  by  the  plaintiff 
as  administrator  of  his  father, 
Edward  Batesy  (who  lent  this 
200/.  to  Dandy)y  upon  the 
faith  and  security  of  these 
two  mortgages  now  in  ques- 
tion, (which  were  the  share  of 
his  wife),  for  an  assignment 
of  them ;  and  that  they  may 
stand  as  securities  for  the 
plaintiff's  200/.  and  interest* 
Dandyy    upon   lending  this 
money,  undertook  to  assign 
these  mortgages ;  and  this,  in 
respect  of  himself  or  those 
claiming  under  him,  for  a 
valuable  consideration,  must 
be  considered  as  amounting 
to  an  actual  assignment '  in 
equity. 
The  parties,  with  whom  the 

plaintiff 
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on  a  dictum  wholly  unnecessary  for  the  decision  of  the 
actual  points  which  were  before  the  Court  **  The  hus- 
band" (so  says  the  report)  *^  may  assign  the  wife's  chose 

in 


plaintiff  is  to  contend ,  are 
the  defendants,  the  widow  of 
Dandy^  and  the  other  de- 
fendanty  the  administrator  of 
Dandy f  wfio  stands  in  his 
place;  and  there  is  a  dif- 
ference in  respect  of  the  right 
of  these  defendants.  And  I 
shall  consider  it  in  respect 
of  the  wife,  of  Dandy.  Whe- 
ther the  plaintiff  is  entitled 
to  an  assignment  of  these  two 
mortgages,  and  to  have  them 
stand  as  a  security  for  the 
200/.  and  interest,  depends 
upon  the  consideration  of  the 
nature  of  the  interest  that 
Dandy  and  his  wife  had  in 
these  securities,  and  upon 
the  effect  and  consequences 
of  the  acts  done  by  the  hus- 
band. 

As  to  the  nature  of  the 
interest  which  the  husband 
had  in  these  securities  —  un- 
doubtedly, at  law,  the  mort- 
gage term  was  vested  in 
William  Dyer^  the  adminis- 
trator of  John  Dyer^  and 
remained  so  to  the  time  of 
the  death  of  Dandy  ;  and  as 
to 'the  mortgage  in  fee,  the 
legal  estate  was  vested  in 
WiUiam  Dyer^  the  heir  at 
law  of  John  Dyer:  but  that 
Was  but  an  interest  in  the 


personal  estate,  and  here  he 
has  promised  to  assign  the 
mortgage  in  such  manner  as 
should  be  thought  reason- 
able. 

What  then  is  the  interest 
that  Dandy  and  his  wife  had 
in  the  view  of  this  Court? 
The  wife  was  one  of  the  re- 
siduary legatees,  and,  there- 
fore, entitled  to  the  interest  of 
both  the  securities,  after  the 
division   of   the   estate — to 
the  trust  both  of  the  mort- 
gage term,  and  the  mortgage 
in  fee,  though  the  legal  estate 
was  in  Dyer.    The  interest 
which   Dandy   had  was    in 
right  of  his  wife,  and  these 
securities  to  some  purposes 
are    to    be     considered    as 
choses    in  action ;  because, 
as   to    the    mortgage   term, 
though  the  trust  of  it  was  in 
the  wife,  in  the  consideration 
of  this  Court,  it  was  but  as 
a  security  for  money  lent: 
and  if  the  husband  had  died 
without   disposing   of  it,   it 
would  survive  to  the  wife* 
And  if  the  contest  here  was 
only  as  between  the  wife  and 
the  administrators  of  her  hus- 
band,  equity    would    follow 
the  law  therein.    As,  at  law, 
choses  in  action  belonging  to 

the 
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in  action,  or  a  possibility  that  the  wife  is  entitled  to,  as 
well  as  her  term,  so  that  it  be  not  voluntary,  but  for  a 
▼aloable  consideration;  but  though  he  cannot  dispose 
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the  wife,  after  the  husband's 
death,  shall  survive  to  her, 
and  as  a  term  for  years  in 
the  wife,  after  the  death  of 
her  husband,  will  survive  to 
her,  so  will  the  trust  of  it ; 
and  there  can  be  no  dif- 
ference between  the  absolute 
interest  in  a  term,  and  the 
trust  of  a  term,  unless  any 
intervening  act  of  the  hus- 
band should  happen.  The 
husband  might  have  recover- 
ed and  received  the  money 
upon  both  the  mortgages,  and 
released  it,  and  thereby  dis- 
charged the  estate  in  his  life- 
time, nnless  there  had  been 
a  judgment  or  decree ;  and 
if  there  had  been  a  decree, 
and  the  husband  had  not  dis- 
posed of  the  benefit  of  it,  it 
would  survive  to  the  wife. 
And,  in  order  to  recover  upon 
the  wife's  choses  in  action, 
&C.  {i£  this  is  compared  with 
the  strict  rules  of  law),  I  do 
not  know, whether  there  would 
be  a  necessity  to  make  the 
wife  a  co-plaintiff,  unless 
where  there  is  no  provision 
for  her ;  for  if  the  husband 
bring  an  action  on  the  bond 
of  his  wife,  made  to  her  be- 
fore marriage,  the  wife  must 
join  for  conformity,  and  the 


judgment  shall  be,  that  hus- 
band and  wife  recover;  yet, 
if  a  bond  is  given  to  a  wife 
after  coverture,  he  alone  may 
maintain  an  action,  and  have 
judgment  that  he  shall  re- 
cover himself,  and  there  is  no 
occasion  to  join  the  wife  for 
conformity.  So  it  is  deter- 
mined in  S  Lev* :  and  this  dif- 
ference the  law  makes  be- 
tween choses  in  action  before 
and  after  coverture,  for  in 
the  latter  case  they  come  ab- 
solutely to  him  as  being  vest- 
ed. In  the  present  case  the 
money  is  not  received,  nor  is 
there  any  decree :  therefore, 
as  to  the  legal  and  equitable 
interest,  in  this  Court  that 
must  be  laid  out  of  the  case; 
and  this  brings  it  to  the  next 
question,  viz. 

What  acts  the  husband  has 
done  towards  reducing  these 
two  mortgages  into  posses- 
sion, or  towards  a  disposition 
of  them,  and  what  will  be  the 
effect  and  consequence  of  his 
acts  ? 

As  to  the  act  that  has 
been  mentioned,  that  was  a 
promise  and  agreement  by 
the  husband  to  assign  these 
two  mortgages  to  the  plain- 
tiff's father,  in  consideration 

of 
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of  her  chose  in  action  without  a  valuable  consideration, 
yet  he  may  release  the  wife's  bond  without  receiving  any 
part  of  the  money.'*     Here  is  the  opinion  of  a  very 

learned 


•of  200{.  lent,  whidi  was  a 
valuable  consideration. 

It  has  been  insisted  by  the 
defendant,  that  no  actual  as- 
sigoment  has  been  made ;  but 
that  win  not  make  any  differ- 
ence,  neither  in  respect  to 
the  administrator  of  the  hus- 
bandy  nor  the  surviving  wife ; 
for  if  the  husband  had  a  right 
and  power,  in  the  considera- 
tion of  this  Court,  to  have  as* 
s^ed  the  interest,  which  be- 
longed to  the  wifie,  and  if  he 
has,  for  a  valuable  considera- 
tion, undertaken  to  assign  it, 
that  will  amount  to  the  same 
thing,  in  this  Court,  as  if  he 
had  so  done.  That  comes  to 
the  case  of  Lord  and  Lady 
CoveTaiy(a)f  relating  to  the 
execution  of  a  power,  where 
a  person  claimed  in  re- 
asainder,  subject  to  an  exe- 
cution of  a  power  in  tenant 
for  life,  and  tenant  for  life 
covenanted,  in  consideration 
of  a  marriage,  to  execute  his 
power  as  a  jointure ;  and  the 
Court  held,  that  was  to  be 
considered  in  equity  as  done, 
and  decreed  accordingly, 
though  the  remainder  man 
waa  noi  to  be  bound,  unless 


some  act  was  done  that 
amounted  to  an  execution  of 
the  power;  but  if  this  had 
been  a  covenant  after  mar- 
riage, and  the  wife  had  been 
a  volunteer,  the  remainder 
man  would  not  have  been 
bound.  In  that  case  the 
tenant  for  life  had  not  near 
so  much  power  as  the  hus- 
band had  in  the  present ; 
therefore,  this  is  to  be  con- 
sidered as  an  assignment  by 
the  husband.  And  if  so^ 
then  it  comes  to  this  qoesdoD, 
whether  he  had  any  power  to 
assign  the  two  mortgages,  or 
either  of  them,  or  the  trust 
or  beneficial  interest  of  them, 
which  belonged  to  his  wife? 
and  I  am  of  opinion  he  had 
in  respect  of  creditors. 

It  is  true,  that  it  was  an- 
ciently thought,  in  this  Court, 
that,  where  SLjhne  covert  was 
entitled  to  the  trust  of  a  term 
for  a  great  number  of  years, 
the  husband  could  not  assign 
or  dispose  of  it  to  the  preju* 
dice  of  the  wife ;  but  she  was 
entitled  as  survivor  if  he  died 
before  her. 

But  the  contrary  was  set<* 
tied    in     Turner's    case  (ft), 

which 


(a)  I  Eq,  Cos,  Mr.  348.     3  P.  Wmi.  225. 


(fi)  1  Vem.  7. 
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letmed  Judge,  not  essential  to  the  decis&on  of  the  par- 
ticular case,  conformable  to  an  opinion  said  to  have  been 
expressed  by  him  in  another  case,  where  also  it  was  not 
essential  to  the  decision. 

But 
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which  case  has  been  taken  to 
hp  law,  and  has  beea  the  rule 
af  the  Court  ever  since,  and 
mooj  authorities  have  been 
fisunded  upon  it ;  for  there  it 
WIS  held,  that  the  husband 
nay  assign  or  dispose  of  a 
trust  term  belonging  to  his 
wife;  nay,  Che  Court  has 
gone  so  far,  that,  where  a  term 
wtt  limited  to  trustees,  by  a 
fixmer  husband,  for  the  sepa- 
late  use  of  the  wife,  and  the 
lecond  hudmnd  afterwards 
assigned  that  tern,  it  was 
held,  that  the  wife  should  be 
bound,  though  the  original 
trost  was  for  her  separate  use, 
limited  to  her  by  her  first 
husband* 

If  a  husband  settle  a  term 
ia  trust  for  his  wife,  he  shall 
not  afterwards  dispose  of  that 
term,  because  that  would  be 
contrary  to  his  own  act,  and 
the  intention  of  the  parties. 

A  distinction  has  been 
node  at  the  bar  between  the 
case  of  a  mortgage  term,  and 
the  absolute  interest  of  a 
tern,  which  is  what  I  never 
heard  before,  in  respect  to 
the  husband's  power  of  dis* 
posing  of  it.  Tliere  can  be 
no  doubt  at  law,  but  that,  if 


the  wife  has  a  mortgage  term, 
the  husband  may  dispose  of  it 
as  an  absolute  term,  because 
the  legal  interest  is  in  the 
wife.  And  if  the  husband 
disposes  of  the  equitable  in^ 
terest  of  a  term,  this  Court 
will  follow  the  law,  and  suf* 
fer  him  to  do  it,  as  the  law 
does  in  respect  to  the  abso^ 
lute  interest.  So  the  same 
holds  in  the  case  of  a  mort* 
gage  term,  and  an  absolute 
term. 

As  to  the  mortgage  in  fee, 
that,  indeed,  does  differ  from 
the  mortgage  term  ;  and  it  is 
insisted  that  the  wife  had  no 
estate  in  the  land,  for  that  it 
was  in  the  trustee,  and  was 
an  estate  in  fee,  and  the  heir- 
at-law  is  a  trustee  of  the  fee 
for  the  wife,  and  a  husband 
cannot  dispose  of  an  estate  in 
fee  which  comes  to  his  wife.. 

This  is  true,  where  it  is  the 
case  of  an  absolute  estate; 
but  where  it  is  a  mortgage 
in  fee,  that  is  considered  in 
equity  only  as  a  security  for 
the  money  advanced,  in  re« 
spect  of  the  covenant,  and 
is  a  chose  in  action  upon  the 
foot  of  such  covenant,  and 
the   debt  is   considered   as 

such. 
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But  in-considering  what  weight  these  dicta  are  entitled 
to,  it  is  material  to  consider,  whether  the  same  Judge 
has  ever  expressed    an    opinion    tending   a   contrary 

way. 


such,  and  the  husband  can- 
not assign  a  chose  in  action 
of  the  wife ;  and  this  hath 
been  contended  in  respect  to 
both  mortgages :  which,  there- 
fore, brings  it  to  this  ques- 
tion, *- Whether  a  husband 
can  assign  a  chose  in  action 
of  his  wife,  so  as  to  bind  her  ? 

I  do  agree  that  he  cannot 
voluntarily  do  it  without  any 
consideration,  though  he  may 
assign  a  term,  or  the  trust 
upon  it,  upon  the  authorities 
before  mentioned,  in  that 
manner ;  but  I  am  of  opinion, 
that,  for  a  valuable  consider- 
ation, he  may  assign ;  and  I 
have  always  taken  that  to  be 
the  distinction. 

Suppose  a  bond  given  to 
a  wife  when  sole,  the  husband 
might  receive  the  money,  and 
discharge  or  release  it,  with- 
out any  consideration,  and 
such  release  would  be  good. 
If  so,  then  the  debt  would  be 
gone,  both  at  law  and  equity, 
and  the  wife  cannot  after- 
wards recover  it.  Then  what 
reason  can  be  assigned,  why 
the  husband,  receiving  in  the 
money,  or  releasing  the  se- 
curity, may  not  assign  over 


the  interest  of  it  for  a  valu- 
able consideration?     In  the 
case  of  Lord  Carteret  v.  Ptu^ 
chaU(a)  this  point  was  de- 
bated, when  the  Court  gave 
its  opinion.   It  was  not  denied 
but  th^t  the  husband  might 
make  such  assignment,  and 
it  was  compared  to  a  tenanqf 
by  elegU^  which  is  a  chattel 
interest,  and  at  law  was  as- 
signable; and  some  authorities 
were  cited  to  shew,  that,  for  a 
valuable  consideration,  a  hus- 
band   might     assign     mere 
choses  in  action  of  the  wife's; 
and  in  that  case  the  matter 
was  in  fact  but  a  chose  in 
action,  it  being  only  a  de- 
cree made  before  the  wife's 
marriage,  that  she  should  hold 
and  enjoy,  and  that  till  she 
was  satisfied  not  only  the  ar- 
rears of  her  annuity,  but  like- 
wise several  debts  due  upon 
mortgages;  for  the  wife  had 
an  old  mortgage  upon  the 
estate.     And  what  was  her 
right  upon  the  case  ?    It  was 
no  more  than  a  chose  in  ac- 
tion, for  a  mortgage  is  no 
more ;  and  no  doubt  the  hus- 
band was  entitled  to  come 
into  this  Court,  and  pray  to 

discharge 


(«)  5  P.  Wm.  197. 
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I  way.  In  Bush  v.  Dalway  {a)  if  the  husband  had  died  in 
the  father's  lifetimey  the  same  question  might  have  arisen 
as  exists  here.     The  actual  state  of  circumstances  in 

Bush 

{a)  1  fV«.  sen.  19.    5Atk,530. 
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discharge  it.  Afterwards,  in 
that  case,  the  husband  makes 
an  assignment  of  his  wife's 
interest  to  the  trustees,  with 
the  intent  to  reduce  it  into 
pooession,  and  make  himself 
master  of  it,  and,  after  that,  he 
makes  a  deriTative  security ; 
and  upon  that  it  was  decreed, 
that  the  creditor  of  the  hus- 
band, who  had  taken  this  se- 
cority,  was  entitled,  and  that 
the  representatives  of  the  hus- 
band should  have  any  surplus, 
over  and  above  what  satisfied 
the  creditors,  against  the  re- 
presentatives of  the  wife, 
which  I  own  was  carrying  the 
doctrine  farther  than  before. 
In  the  case  of  Theobald 
V.  Duffby(a)f  the  wife  was 
entitled  to  a  possibility  in  a 
trust  term.  The  trust  was 
dedared  to  A»  for  life, 
then  to  the  wife  for  life, 
which  in  law  is  but  a  mere 
possibility;  because  the  law 
considers  an  estate  for  a 
man's  life  better  than  for 
years,  upon  a  supposition 
that  an  estate  for  life  will 
last  longer  than  any  estate  for 
years,  however  so  many  years 
ire  limited.     And  this  arose 


from  the  considering  the  na- 
ture of  estates  for  years,  as 
they  were  formerly,  when 
leases  used  to  be  made  for 
short  terms,  and  when  the 
tenant  of  the  freehold  used 
to  destroy  them  at  plea- 
sure, before  the  statute 
21/7.8.,  by  suffering  a  re- 
covery: so  that,  the  tenant 
for  life  being  the  owner  of  the 
freehold,  the  law  considered 
him  as  having  a  greater  es- 
tate ;  and  this  term,  being 
but  a  possibility  in  respect  of 
its  lasting  longer  than  the 
estate  for  life  (depending 
upon  it),  could  not  be  con- 
veyed ;  but,  notwithstanding 
this,  the  husband  and  wife, 
and  the  trustees,  joined  in  an 
assignment  of  the  possibility 
to  a  stranger,  for  a  valuable 
consideration ;  the  husband 
dying,  the  wife  insisted 
she  had  no  power  to  make 
such  assignment;  but  yet 
Lord  Macclesfield  said, 
that  the  assignment  should 
bind  her,  because  the  wife's 
friends  had  joined  with  her 
in  it;  and  he  decreed  in 
favour  of  it,  relying  upon 
that  circumstance,  though  I 

never 


(a)  9  Mod,  lOS. 
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Bush  V,  Dalway  was,  that  the  father  died  first,  and  tliw 
the  husband;  the  husband,  upon  the  death  of  tb^  fi»tlMir» 
had  a  right  to  the  money  which  was  in  question :  aQ(i 

it 


in  that  case  stood  but  in  the 
place  of  the  husband,  and 
there  was  no  agreement  be- 
tween them :  and  a  bare  as- 
signee, without  a  valuable  con- 
sideration, or  an  administratortii 
can  stand  in  no  better  con- 
dition than  the  husband  him- 
self; but,  where  there  is  a 
valuable  consideration,  the 
assignee  does. 

As  to  the  case  in  1  Vem* 
58.(6),  that  does  not  come  up 
to  the  present :  nor  that  of 
Colehand  v.  Colehand(c),  As 
to  that  of  Packer  y,  Wyndham^ 
I  much  question  whether  that 
case  is  stated  right  in  the 
report  (^0)  for  it  depends 
upon  a  great  many  things. 
The  wife  there  was  under  the 
care  of  the  Court,  as  being 
a  lunatic ;  and  she  was  a 
lunatic  at  the  time  when  the 
husband  assigned  her  interest. 
And  as  that  case  consisted  of 
so  many  different  circum- 
stances, and  depended  on  so 
many  reasons,  I  think  it  was 
not  to  be  made  a  precedent 
in  any  other. 

Another  objection  in  this 
case  was,  that  the  husband 
might  not  have  made    any' 

provision 

(fl)  Burnet  v.  JTinaston.  (c)   Probably   Cleland  v.  Cfc- 

(6)  This  reference  seems  to  be    land,  Prec.  in  Chanc,  63. 
erroneous.  (d)  Prec.  m  Chanc,  412, 


never  thought  it  of  much 
weight.  And  he  held,  that, 
though  a  wife  could  not 
assign  a  chose  in  action  at 
law,  yet,  for  a  valuable  con- 
sideration in  equity,  she 
might  do  it ;  and  that  it  was 
the  same  as  if  she  had  re- 
ceived the  money  upon  such 
chose  in  action,  which  she 
might  do. 

And,  therefore,  I  think  the 
assignment  in  the  present 
case  is  a  good  one  with  re- 
spect to  creditors. 

The  case  in  2  Vern.  401 .  (a) 
is  cited  to  combat  with  this 
distinction,  but  there  the  arti- 
cles were  voluntary,  and  I 
think  there  was  no  assignment ; 
but  that  will  not  make  any 
difference.  The  Court  there 
dismissed  the  bill,  because  the 
husband  had  not  absolutely 
a  power  over  the  mortgage, 
and  he  did  not  reduce  it  into 
possession  ;  and  not  having  so 
done,  it  survived  to  the  wife. 
The  articles  there  were 
plainly  voluntary.  And  though 
the  Court  does  not  expressly 
take  notice  of  their  being  so, 
yet  there  is  something  which 
imports  it,  for  the  assignee 
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>1t  was  upon  the  ground  of  the  death  oT  the  father 
ID  the  husband's  lifetime,  that  the  wife  was  considered 
bound  by  the  covenant  of  the  husband  to  assign  the 

fund. 
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proyifion  for  the  wife,  but 
there  is  no  proof  as  to  that ; 
and  though  that  is  an  equity 
which  the  wife  has  agaiost 
the  husband,  yet,  where  there 
are  creditors  of  the  husband, 
or,  more  strongly,  where 
diere  are  purchasers  for  valu- 
able consideration,  I  do  not 
know  where  that  equity  has 
ever  prevailed :  and  that  was 
insisted  on  in  the  case  before 
mentioned,  but  the  Court 
would  not  allow  it. 

The  next  question  is  be- 
tween the  wife  and  the  ad- 
ministrator and  general  cre- 
ditors of  her  husband ;  and, 
as  to  them,  the  .case  is  quite 
different,  for  they  claim 
merely  as  standing  in  his 
place;  and  though  they  are 
creditors,  they  will  not  stand 
in  a  better  condition  than  an 
administrator,  and  though 
themselves  are  administra- 
torsy  it  will  be  the  same.  And, 
therefore,  as  to  the  residue 
over  and  above  what  will 
aadsfy  the  mortgage,  the  wife 
will  be  entitled  to  it;  for, 
though  the  husband  might 
have  disposed  of  the  whole, 
in  his  lifetime,  for  a  valuable 
OQOsideration,  yet  as  he  did 
not,  and  as  the  validity  of  the 

Vol.  III. 


assignment  depends  upon  the 
consideration  in  a  court  of 
equity,  and  as  the  Plaintiff's 
father  has  lent  only  200/., 
which  is  less  than  the  value 
of  the  mortgages,  &c.,  of  the 
wife  deposited  in  his  hands, 
and  agreed  to  be  assigned  by 
the  husband,  and  consider- 
ing that  the  question  is  be- 
tween the  wife  and  those  who 
stand  in  the  place  of  the 
husband,  as  administrators, 
who  are  in  no  better  con- 
dition than  him,  I  think  the 
wife  is  entitled  to  the  residue 
of  the  value  of  such  mort- 
gages, &c. ;  especially  as  it 
was  intended  that  the  alien- 
ation of  them  by  the  husband 
should  go  no  further  than  as 
specified  in  the  agreement, 
for  he  has  deposited  these 
mortgages,  &c.  in  the  hands 
of  Edward  Baies,  which  was 
agreed  to  be  for  the  purposes 
aforesaid;  and  I  shall  not 
carry  it  any  further. 

Therefore,  upon  the  whole, 
I  am  of  opinion,  as  to  the 
surplus,  the  wife  is  entitled : 
and,  in  consequence  thereot^ 
let  the  master  take  an  ac- 
count of  what  is  due  to  the 
Plaintifis,  for  the  200/.  lent 
by  Edtoard  Bates  to  the  De« 
G  fendant 
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fund.^  Lord  Hardmcke  ssys^  ^^  Perhaps  the  erent  mighl 
hare  happened  in  which  she  would  not  be  bound;  astP 
the  right  of  action  never  hod  vested  in  the  husband: 
but  here  it  did  by  his  surviving  the  father.  A  question 
was  made,  — whether  the  husband  had  a  right  to  assign  it 
in  his  father's  life, — which  is  not  necessary  here ;  although 
I  think  he  might  not . .  •  Here,"  continues  he,  ^*  before 
the  &ther's  death,  he  had  no  right  of  action  at  all ;  bul^ 
afterwards,  he  might  have  called  for  it  immediatdy, 
which  the  wife  could  not  have  otherwise  prevented  thail 
by  a  bill  for  performance  of  the  covenant."  (a)  Th6 
learned  Judge  here  says,  (though  not  in  very  strong 
language)  that  an  event  might  have  happened  in  which 
the  wife  would  not  have  been  bound  by  the  husband's 
covenant  to  assign  her  possibility,  namely,  if  he  had 
died  before  the  father,  and  that  the  husband  could  not 
assign  the  possibility  during  her  father's  life.  Hie 
point,  indeed,  was  not  necessary  for  the  decision  of  that 
particular  case;  still  the  opinion  expressed  by  Lord 
Hardmcke  on  that  occasion  is  at  variance  with  the 
other  dicta  I  have  referred  to :  and  when  we  are  con* 
sidering  to  what  degree  of  respect  the  language,  so 

attributed 

(a)  1  Ktft.sea.  20. 


fondant  Dandy* b  husband, 
with  interest  for  the  same, 
and  costs ;  and,  after  payment 
of  what  shall  be  so  found 
due  for  principal,  interest, 
and  costs  from  the  Defendant 
Sarah  Dandy  to  the  Plaintiff, 
let  the  Plaintiff  and  JViUidm 
jyyer^  the  heir  of  John  and 
executor  of  Alexander,  join 
in  an  assignment  to  her  of  the 
pwo  mortgages;  but, in  default 


of  such  payment  by  Sarah 
Dandy,  then  she  is  to  stand 
foreclosed ;  and  in  that  case 
let  Defendant  Sarah  join  in 
an  assignment  of  the  twp 
mortgages  to  the  Plaintiff 
&c. 


Cases  cited  at  the  bar-« 
Ca.  in  Eg.  Abr.  58.  1  Vem.  7. 
396.  2  Vem.  270.  G^  401. 
Prec.  in  Chan.  1 18.  413. 
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tfltriboted  to  that  learned  Judge,  is  entitled,  we  are 
Justified  in  setting  the  one  dictum  against  the  other. 
The  proposition  cited  from  Grey  v.  Kentish  and  Bates 
V.  Darufy  might  have  been  intended  to  be  qualified  in  a 
Tartety  of  modes.  What  is  the  ground  on  which,  in 
Bush  y.  Dalway^  he  puts  the  power  of  the  husband  to 
assign  the  chose  in  action  of  the  wife  ?  On  the  power 
of  the  husband  to  reduce  the  chose  in  action  into  pos- 
iession.  If  he  had  not  had  the  power  to  reduce  it  into 
possession,  his  assignment  or  covenant  to  assign  would 
net  have  operated;  until  the  power  of  reducing  the 
ftmd  into  possession  vested  in  him  by  the  death  of  the 
fiidier,  his  covenant  did  not  operate  against  the  wife. 


•S 


1898. 


The  same  case  is  reported  in  Atkins :  but  the  opinion 
b  not  expressed  in  terms  quite  so  strong.  According 
to  that  report.  Lord  Hardwicke  expresses  himself  thus : 
^  I  cannot  say  but  there  might  have  been  an  event  which 
would  have  given  it  to  the  wife,  viz.if  her  husband  had  died 
in  the  lifetime  of  the  father.  But  the  death  of  the  father 
happening  in  the  lifetime  of  the  Defendant's  husband 
alters  the  case.  I  am  not  obliged  to  give  any  opinion, 
as  the  husband  has  not  assigned  this  contingency  of  the 
wife's;  but  I  am  rather  inclined  to  think  the  husband 
would  not  have  had  a  right  to  assign  it. ...  It  has  been 
fi^nently  determined,"  he  adds,  ^^  that  a  husband  may 
assign  a  wife's  chose  in  action  for  valuable  consideration. 
But  what  does  that  turn  upon  ?  Why,  the  husband's 
r^t  to  sell.  The  husband  here  survived  the  father, 
so  that  he  had  a  right  to  call  upon  the  representatives 
of  the  fiither,  or  the  trustees,  to  raise  it."  {a)  In  this 
passage,  I  apprehend,  the  word  sell  is  a  misprint  for 
sue  i  and,  to  make  the  report  of  the  judgment  consistent 
with  that  in  Vesey^  we  must  read,  ^*  the  husband's  right 
to  sue,"  instead  of  ^'  the  husband's  right  to  sell." 

ifl)  3  Atk.  555. 
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From  the  judgment  of  Lord  HardwicJce^  in  Ives  r* 
Medcalf^^  an  opinion  may  be  inferred  similar  to  that 
which  he  expressed  in  Bush  v.  Dalvoay, 

Hawkttis  V.  Obyn  (a)  has  been  referred  to  as  an  autho- 
rity in  support  of  the  husband's  assignment  i  and^ 
undoubtedly,  Lord  Hardwicke  is  represented  as  having 
there  expressed  himself  in  terms  corresponding  to  what 
he  is  stated  to  have  said  in  Grey  v.  Kentish  and  Bairs  v« 
Dandy.  In  that  case  the  testatrix  bequeathed  2000/.  to 
her  son  and  daughter  (who  were  husband  and  wife),  to  be 
enjoyed  by  them  or  the  survivor  of  them.  The  wife 
might  have  been  the  survivor,  and  her  interest  was  a 
possibility.  Alluding  to  this  interest,  Lord  Hardwicke 
says  (i),  ^*  It  has  been  insisted,  too,  in  order  to  make  this 
fall  within  the  proviso,  that  the  husband's  disposition  in 
his  lifetime  would  have  bound  the  wife,  notwithstanding 
she  had  survived  him ;  and  if  not  good  in  law,  yet  it 
would  have  been  in  equity.  I  will  not  say  but  the  hus- 
band 


(a)  2Aik.549, 


(6)  QAtk.SSl. 


*  1  Atk.  63,  In  that  case,  by 
articles  made  before  marriage,  the 
husband  and  wife  (who  was  an  in- 
fant, and  a  daughter  of  a  freeman 
of  London,)  covenanted,  in  con- 
sideration of  her  portion,  to  re- 
lease all  the  right  and  interest  in 
the  personal  estate  of  her  father, 
which  might  accrue  to  them  by 
the  custom  of  the  city.  The 
husband  and  wife  survived  the 
father;  and  one  of  the  questions 
was,  whether  the  covenant  to  re- 
lease bound  the  wife's  orphan- 
age share  ?  Lord  Hardwicke,  in 
his  judgment,  says,  ^  As  to  the 
objection  of  the  customary  part 
being  a  possibility,  and  merely 
in  contingency,  it  is  of  no  weight,  ' 


for  there  is  no  doubt  that  it 
might  be  released  in  equity;  but 
here  it  is  a  covenant  which  the 
defendant  is  bound  by  in  all 
events,  and  it  is  no  objection  to 
say,  the  wife  was  under  age ;  for 
though,  in  this  respect,  if  the 
husband  were  dead,  the  articles 
would  not  bind  her,  and  she 
would,  by  survivorship,  be  en- 
titled to  the  customary  share,  as 
a  chote  in  action,  not  recovered 
or  received  by  the  husband ;  yet, 
he  being  alive,  it  is  a  matter  that 
accrues  to  him  in  right  of  his 
wife,  and  he  may  release  it,  and 
his  release  will  bind  her;  and, 
therefore,  it  was  reasonable  he 
should  perform  his  covenant.' 
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band  might  have  disposed  of  this  property  in  equity,  if  as- 
signed for  a  valuable  consideration ;  but,  then,  that  must 
have  been  upon  an  actual  assignment  of  this  particular 
thing."  That  position,  in  reference  to  the  particular  cir- 
cumstances of  the  case,  cannot  be  sustained  consistently 
with  any  of  the  authorities:  for  the  event,  in  which  the 
wife  would  have  become  entided,  never  could  have  hap- 
pened during  the  lifetime  of  the  husband ;  and  it  is 
clear,  from  all  the  authorities,  that,  if  the  possibility  can- 
not happen  during  tlie  coverture,  the  assignment  of  the 
husband  does  not  operate  upon  it 


1828. 

HONVER 

V. 
MORTOX.' 


In  7^  Duke  qfCAandosv,  Talbot  {a)^  the  wife  had 
attained  the  age  of  twenty-five  when  the  question  came 
before  the  Court,  and  the  husband  had  a  complete  con- 
trol over  the  property  in  dispute.  Theobald  v.  Duf' 
fiy  (6)  has  no  bearing  on  the  subject.  It  was  decided 
on  the  ground  that  the  wife  had  joined,  and  joined  with 
the  consent  of  her  friends,  in  assigning  a  term.  It  is 
mentioned  by  Lord  Hardwicke^  in  one  of  the  cases  I 
have  referred  to,  Bush  v.  Dalway  (c),  and  he  states  what 
the  ground  of  decision  was. 


Thus,  it  appears,  that  there  is  no  one  distinct  deci- 
»on  at  variance  with  the  judgment  of  Sir  Thomas 
Pkaner ;  and  if  some  dicta  can  be  cited  against  it,  these 
are  opposed  by  conflicting  dicta.  Therefore,  when  I 
consider  the  principle  which  I  originally  laid  down, 
that,  where  a  husband  assigns  an  interest  belonging  to 
his  wife,  and  thereby  agrees  to  do  every  thing  in  his 
power  to  make  that  assignment  effectual,  the  assignment 
will  be  valid  against  the  wife  only  in  those  cases  in 
which  he  is  able  to  reduce  the  thing  into  possession  — - 
when  I  farther  find  that  principle  supported  by  the 

opinions 

(a)  1  P.  Wna.  603.  {b)  9  Mod.  102. 

(e)  1  Veu  MD.  80.    3  Aik.  ^. 
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opinions  expressed  by  Sir  William  Grant,  and  by  two  di»t  ] 
tinct  decisioDs  of  Sir  Thomas  Plumer  —  and  when  I  find, 
on  the  other  side>  no  opposing  decisions;  —  I  confess  I 
revert  to  my  original  opinion, — ^^the  opinion  which  I. 
should  have  pronounced,  if  the  subject  had  been  un« 
touched  by  authority,  —  that  the  husband  has  no  power 
to  give  e£Pect  to  a  conveyance  of  property  of  this  descrip-. 
tion,  unless  drciunstances  so  turn  out  as  to  have  put 
him  in  a  situation  which  enabled  him  to  have  reduced 
the  chose  in  action  into  possession.  If^  at  the  time  of 
the  assignment,  he  is  in  a  condition  to  reduce  the  di^e 
in  action  into  possession,  the  assignment  operates  imme- 
diately ;  if «he  is  afterwards  in  a  condition  to  reduce  the 
thing  into  possession,  the  asdgnment  will  then  have  full 
efiect ;  but  if  he  dies  before  the  event  happens  on  which 
the  chose  in  action  may  be  reduced  into  possession,  the 
assignment  becomes  altogether  inoperative. 


In  the  argument,  a  class  of  cases  were  referred  to^ 
which  related  to  the  taking  of  the  wife's  consent  in 
Court.  Her  consent  is  taken  to  bar  her  equity,  where 
the  husband  has  a  right  at  law ;  and  attempts  have  been 
made  to  have  her  consent  taken  with  a  view  to  affect  her 
expectancy.  In  WooUands  v.  Crawcher  (a  case  of  that 
kind).  Sir  William  Grant  says  (a),  ^^  In  this  instance  the 
object  is  not  to  bar  her  equity  to  have  a  settlement,  but 
to  bar  the  right  to  survivorship ;  for  upon  his  death  it 
belongs  to  her  entirely.  She  is  giving  up,  not  her 
equity  only,  but  her  entire  right  by  survivorship.  That 
is  not  the  case  in  which  the  Court  takes  her  consent 
If  the  husband  has  a  right  to  convey,  let  him  exercise 
bis  right  But  why  this  Court  should  join  and  aid 
him  for  that  purpose,  I  do  not  know."  He  thus  inti* 
mates  a  strong  opinion  as  to  what  he  considered  to  be 
the  extsnt  of  the  right  and  power  of  the  husband  over 

the 
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t|m  YeversiQiiary  interest  of  the  wife.  It  is  tr»e^  ia  that 
case^  he  afterwards  took  the  consent  of  the  wife ;  but  it 
was  taken  only  de  bene  esse;  soms  not  to  prejudice  the 
qoestiony  in  the  eyent  of  her  being  the  survivor. 


1828. 


In  the  two  cases  before  Lord  JlvanUy^  which  are 
menticHied  in  WooUands  v.  Crawcher^  the  consent  of  the 
wife  seems  to  have  been  taken ;  but  we  know  nothing 
of  what  was  said  before  that  Judge,  so  that  no  reliance 
can  be  placed  on  them.  Neither  can  any  reliance  be  placed 
on  Howard  v.  .Dantiani  (a),  which  was  a  mere  order 
by  consent.  I  pass  entirely  over  Mitford  v.  Mitford  (b\ 
and  other  cases  in  which  the  assignments  were  under  a 
qommission  of  bankrupt.  Sir  WUliam  Grants  in  giving, 
his  decision  in  Mitford  v.  Mitford^  expressly  drew  the 
distinction  between  the  particular  assignee  and  a  general 
assignee ;  and  he  drew  it  for  the  purpose  of  obviating 
diffiealties  in  the  way  of  the  case,  — *  difficulties  which 
be  did  not  think  it  necessary  to  combat.  If  lie 
founded  his  conclusion  in  taking  that  distinction,  it. 
would  not  be  very  legitimate  reasoning  to  adduce  his 
dedsion  in  that  case  in  support  of  the  judgment  of  Sir 
Thomas  Plwner.  In  Gayer  v.  Wilkinson  (c),  Lord 
Bathursi  took  the  same  distinction  for  the  same  obvious, 
reason.  I  therefore  leave  those  c^es  entirely  out  of  my 
Qooskleration. 


It  is  said,  that  die  husband  may  release  the  pos^ 
sibBity  of  the  wife;  and  reference  is  made  to  the  dic^ 
turn  of  Lord  Holt  in  Gage  v.  Acton  {d)^  **  th«^  when, 
the  wife  has  any  right  or  duty,  which  by  possibility  may 
happen  to  accrue  during  the  marriage,  the  husband  may 
\j  release  disdiarge  it'*    Whether  that  dictum  be  or 

bo 
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{b)  9  Vei, 

id)  1  Salk.  587. 
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1828i       be  not  accurately  reported,  I  will  not  undertake  to  say^} 
buty  in  the  judgment  in  which  it  occurs,  Lord  Holt  di^** 
fered  from  the  rest  of  tke  Court,  and  the  decision  wa8< 
contrary  to  his  opinion.     From,  the  decision  there  was* 
an   appeal,    which   was   afterwards  abandoned.     Lord 
Kem/oTij  when  the  case  was  cited  before  him,  pronounced 
the  opinion  there  delivered  by  Lord  Holt  to  be  ^'as 
repugnant  to  the  rules  of  laws  as  of  equity."  {a)     Lord 
Holty  according  to  the  report  in  Raymond,  cites  Lampef% 
case,  but  Lampefs  case  does  not  support  the  position  in< 
the  unqualified  way  in  which  he  states  it 

Suppose  the  husband  could  release  the  wife's  pos«* 
sibility  at  law,  I  do  not  see  how  it  follows  that  he  ca&i 
therefore,  assign  it  in  equity.  Admit  the  position,  that 
he  can  release  it  at  law,  to  be  uncontrovertible:  be  can-* 
not  make  his  own  title  perfect,  unless  he  reduces  it  inta 
possession.  Why,  therefore,  should  he  be  able  to  assign 
it  in  equity,  and  give  another  a  title  which  he  has  not 
himself? 

After  considering  the  question  in  all  its  bearings,  and 
the  authorities  and  principles  on  the  one  side  and  on 
the  other,  these  are  the  reasons  which  lead  me  to  the  con* 
elusion,  that  the  judgment  of  the  Master  of  the  Rolls 
in  Purdew  v.  Jackson  was  right,  and  that  the  husbandfi 
dying  while  the  wife's  interest  continued  reversionary, 
has  no  power  to  make  an  assignment  of  property  of 
this  description,  which  shall  be  valid  against  the  \vife 
surviving. 

There  are  other  circumstances,  independently  of  the 
general  question,  which  hate  been  alluded  to  in  this 
case.     It  is  alleged,   that  there  has  been  waiver  and 

acqui- 
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acquiescence  on  the  part  of  the  wife,  because  the  suit 
was  not  instituted,  and  the  assignments  were  not  called 
in  question,  till  more  than  seven  years  after  the  husband's 
death.  But  the  tenant  for  life  did  not  die  till  April 
1824,  and  the  bill  was  filed  ia  the  following  month. 
The  wife  was  not  called  on  to  take  any  step  till  the 
death  of  the  tenant  for  life. 


1828. 


HOMNSIi 
MOBTOK. 


The  assignment  to  Streater^  which  the  wife  executed 
after  her  husband's  death,  refers  to  the  former  assign- 
ments, and  is  stated  to  be  made  subject  to  them;  which, 
it  is  argued,  amounts  to  a  recognition  and  confirmation 
of  these  assignments.  It  would  be  too  much  to  attri- 
bute such  an  effect  to  such  recitals  and  such  phrases:' 
diey  were  intended  merely  to  state  the  order  in  which 
the  assignments  were  to  have  priority. 

I  must  declare,  that  the  four  assignments,  made  dur* 
ing  the  husband's  lifetime,  cannot  be  sustained* 
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Rolls* 

March.  WATSON  V.  DENNIS. 

^I^HE  bill  was  filed  by  a  person  claiming  under  an  as- 
signment  of  a  married  woman's  reversionary  pro- 
perty, executed  by  her  husband,  who  afterwards  died  in 
her  lifetime,  and  before  the  fund  fell  into  possession.  The 
cliuse  stood  in  the  paper  for  hearing  at  the'same  time 
with  Honnery.  Morion;  and  it  was  agreed  that  it  should 
abide  the  event  of  the  decision  in  that  suit. 

Ailer  judgment  was  given  in  Honner  v.  MortoUj  it 
came  on  before  Sir  «/.  Leach^  Master  of  the  Rolls ;  and 
the  plaintiff  submitted  to  have  his  bill  dismissed. 

The  Master  of  the  Rolls  expressed  his  full  assent 
to  the  doctrine  which  had  been  established  by  the  de- 
cisions of  Sir  Thomas  Plumer  and  the  Lord  Chancellor* 

Mr.  WilbraAamj  for  the  Plaintiff. 

Mr.  SideboHonij  for  the  Defendant. 
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SANSUM  V.  DEWAR.  ,?*"*• 

TN  this  8uit  a  sum  of  S  per  cent  consol.  bapk  annul-.  The  fund  of  a 

"*•  ties  had  been  carried  to  the  account  of  Mary  Anne  ™«"i«i  ^f- 

man,  stand- 

Sansum^  as  one  of  the  residuary  legatees  of  Luke  Conioay*  ing  in  the 
ae  resided  in  Martinique,  and  an  order  had  been  made  acwunte^t- 
in  August   1825,  that   she   should  be  examined  apart  general  to  her 
from,  her  husbaud,  as  to  the  manner  in  which  she  wished  ^e  plecfeed^ 
the  money  to  be  paid*    .  .  ^^r  husband. 

Upon  her  examination  she  directed  it.  to  be  paid  to 
James  Cavan  and  Michael  Cavan,  for  the  sole  use  and 
benefit,  and  as  the  proper  monies,  of  her  Mary  Anne 
Sansum,  Previously  to  the  examination,  Sansum  and  his 
wife  made  oath,  that,  at  their  intermarriage,  Sansum^  in, 
ooDtemplation  of  the  claim  and  rights  of  Maty  Anne 
under  the  will  of  Luke  Conway^  made  a  settlement  ioi 
the  usual  English  form  on  Mary  Anne;  that,  on  the  4th  « 

day  of  May  1816,  he,  by  a  solemn  public  notarial  act, 
duly  executed  in  Martinique,  fully  acknowledged  and 
confirmed  the  same  settlement;  and  that  the  sum  of 
1608/.  17&  Sd,  bank  3  per  cent,  consolidated  annuities, 
standing  in  the  name  of  the  Accountant  General  at 
tdmdon,  in  trust  in  the  cause,  under  the  title,  **  The 
account  of  Mary  Anne  Sansum, "  and  also  the  interest 
or  dividends  which  might  have  accrued  on  that  sum, 
were  the  proper  monies  of  Maty  Anne  Sansum. 

Sansum  and  his  wife  having  presented  a  petition  for 
the  transfer  of  the  stock  to  the  Cavqns,  a  cross-petition 
was  prsaeated  by  Mr«  Leaeh  and  Mr.  Ldfmfofd^  claiming 
a  lieD  on  diis  fimd. 

Mr. 


9fe^ 
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Mr.  Leach  had  conducted  the  suit  on  behalf  of  &njtdfi 
and  his  wife  under  a  power  of  attorney  from  them ;  and 
he  had  employed  Mr.  La-aford  as  his  solicitor.  The 
lien  they  claimed  was,  for  the  costs  of  the  suit,  and  of  the 
resistance  to  a  claim  set  up  by  the  crown  against  the 
assets  of  Conway^  and  for  goods  sent,  as  well  as  advances 
made,  by  Mr.  LecuJi  to  Sansum  and  his  wife>  upon  tb% 
faith  that  he  was  to  be  repaid  out  of  this  money.  To 
prove  that  the  fund  had  been  pledged  for  his  repayment^ 
letters  written  by  Sansum  and  his  wife  were  produced. 


The  order  for  carrying  over  the  money  to  the  ac- 
count of  Mrs.  Sansum  was  made  on  the  13th  December 
1 8^24 :  some  of  the  advances  were  before,  and  others, 
after  that  date. 

The  question  was.  Whether  the  agreement  of  the 
husband,  even  if  made  with  the  concurrence  of  the  wife^ 
could  create  a  lien  on  the  wife's  fund,  standing  in  the 
name  of  the  accountant-general,  for  goods  shipped,  and 
monies  advanced  to  him  ? 


Kov*  S5. 


Mr.  Simpkinsonj  for  the  original  petition. 

The  fund  belonged  to  the  wife,  and,  standing  in  the 
name  of  the  accountant-general,  the  husband  could  not 
act  upon  it  except  through  the  medium  of  this  Cour^ 
and  with  the  consent  of  the  wife,  given  in  the  manner 
which  the  rules  of  this  Court  prescribe. 

Mr.  Home  and  Mr.  Glyn^  contra. 

The  Master  of  the  Rolls. 

The  wife's  «hare  in  the  residuary  estate  of  the  testator 
was  ihe  property  pf  the  husband  in  her  right,  and  sub* 
ject  to  her  equity.  But  it  has  been  contended,  tbat^ 
.     .  standmg 
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standing  in  the  name  of  the  accountant-general  in  trust 
in  the  cause,  and  being  carried  to  the  separate  account 
of  the  wife,  it  could  not  be  pledged  by  the  husband.  I 
cannot  assent  to  that  position.  I  think  that  the  party 
interested  in  the  fund  could  pledge  it,  either  before  or 
after  it  was  appropriated.  A  strong  primd  facie  case 
.has  been  made  to  show  that  the  fund  has  been  pledged; 
but  as  Sansum  and  his  wife,  by  reason  of  their  absence 
from  this  country,  have  not  had  means  of  meeting  the 
statement  contained  in  the  cross-petition,  the  proper 
course  will  be  to  refer  it  to  the  Master  to  inquire 
whether  Sansum,  with  the  concurrence  of  his  wife,  agreed 
to  pledge  this  fund  for  the  monies  advanced  and  goods 
shipped  to  him. 


1826. 


The  order  was  as  follows :  "  That  it  be  referred  to 
the  Master  to  inquire  whether  any  and  what  money  has 
been  advanced,  or  any  and  what  goods  have  been 
supplied^  and  tlie  amount  thereof,  by  Thomas  LeacA 
to  Samuel  Sansum,  upon  the  credit  or  in  anticipation 
of  the  funds  and  money  now  standing  in  the  name,  &c. 
to  the  credit  of  this  cause  (the  account  of  Mary  Anne 
Sansum,  the  wife  of  Samuel  Sansum) ;  and  if  so,  whether 
'such  advances  were  made  and  goods  supplied  on  the 
credit,  or  in  anticipation  of  such  funds,  with  the  know- 
ledge and  consent  of   the   Plaintiff  Mary  Anne  San^ 

r  &c. 

Reg.  Lib.  1826.  B.  260. 
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„^!^^„  DREWRY  ».  BARNES. 

A  court  of  nnHE  bill  was  filed  by  John  Brewry^  the  executor  of 
S^^ra^i^*  «^^*^  ^rmitage  against  Barww,  as  the  vestry-clerk 

ceiver  of  rates,  of  the  parish  of  St.Paulj  ShadweU^  under  the  following 

which  are  to 

be  assessed  by   Circumstances. 

commissioners 

II?1  futliTe^  A^  ^^^  P^^  ^°  ^'7''^'  ^"^^  paving*  &c.  certain  places, 
period.  tiC.  in   the  parish   of  St.Paul,  ShadweU,   empower^ 

equity  will  not  commissioners  to  levy  rates  and  assessments,  to  bom># 
fc  *^  ^'"^  money  on  the  credit  of  these  rates,  and  to  secure,  in  the 
party,  who        manner  therein  mentioned,  the  repayment  of  the  monies 

legal  remcidy 

in  due  time.  ju  1776,  the  commisstoners,  in  pursuance  of  tbchr 

equity  will  not  power,  borrowed  SOO/.  from  John  Armitagfj  and  signed 

interfere  to  ^^^  delivered  to  him  a  security  in  the  form  required  bf 
enable  an  in-  ''  ^  ^ 

cumbrancer  of  the  act.    That  document,  dated  the  26th  of  August  177^ 

P^^  ^  ^^  ^^  ^^  following  effect:  —  "  We,  the  commissioners^ 
ment  or  ar-  constituted  and  appointed,  &c.,  have,  in  pursaance  and 
terat^ which    ^  ^^^  authority  vested  in  us  by  the  act,  borrowed  irf 

he  neglected  jo^n  Armttagej  &c.,  the  sum  of  900/.  upon  the  credit  rf 
to  claim  at  ,     ,  , ,  ,  .  , 

the  time  when  &nd  chargeable  upon  the  rates  and  assessments  to  bt 

they  became     made  by  virtue  of  the  act,  for  which  we  have  -agreed  t6 
Clauses  in    ^y  interest  at  the  rate  of  4/.  IO5.  by  the  hundred  by  the 

*  ofiiM^hat  y^*^**'  ^^  ^^^  proportion,  manner,  and  form  after-men- 

persons  tioned,  until  the  repayment  of  the  principal  money: 

aggrieved  by  ^ 

the  commis-  x^ow 

sioners,  appointed  to  carry  it  into  execution,  should  appeal  to  the  quarter  sessions, 
and  that  twenty-one  days'  notice  should  be  given  before  any  action  or  suit  was 
commenced  for  anjr  thing  done  in  pursuance  of  the  act,  do  not  apply  to  the  case 
of  a  person  claiming  as  an  incumbrancer  of  the  rates  which  the  act  gave  an* 
thori^  to  assess  ana  levy,  and  instituting  his  suit  in  order  to  give  effect  to  hit 
incumbrance. 
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Ifew  we^  the  oommissioners,  according  to  our  agreement 
with  Jchn  Armitage,  and  in  consideration  of  the  sum  of 
SOOl.  to  us  in  hand  paid,  have  ordered,  dirteted,  and 
lippointed,  and  by  Uiese  presents  do  order,  direct,  and 
appoint,  to  be  paid  to  John  Armkage^  his  executors,  ad-p 
ministrators,  and  assigns,  yearly,  and  every  year,  until 
4be  redemption  of  the  said  rotes  by  the  repayment  of 
tfie  principal  sum  of  800/.,  exclusive  of  the  interest  that 
shall  accrue  due  thereon  as  aforesaid,  the  yearly  sum  of 
\iL  105«,  as  and  for  the  interest  of  the  sum  of  300/^ 
at  the  rate  of  4/.  10$.  per  cent,  per  annum,  by  four  equal 
quarterly  payments  on  the  usual  feasts,  &c. ;  and  which 
interest  shall  be  paid  and  payable  out  of  the  monies 
arising  by  the  rates  and  assessments  to  be  made  by 
▼irtae  of  the  said  act,  as  the  same  is, thereby  directed: 
provided  always,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  give  John  Armitage^  his  ex« 
ecators,  administrators,  or  assigns,  a  priority  to  any 
odier  charges  made  by  the  oommissioners  on  the  rates; 
bttt  that  all  such  charges  shall  stand  in  equal  degree." 
pn  this  document  was  indorsed  a  receipt  for  the  money, 
ngned  by  the  requisite  number  of  commisaeners. 


a  836. 


•  In  NovenAer  1794,  John  Armitage  died,  having  ap- 
pealed three  executors,  of  whom  Dremy  was  now  the 
iole  survivor.  At  Armitage*^  decease,  the  300/.  remained 
dae,  and  Drewry  received  the  interest  until  Midsummer 
180S.  From  that  time  down  to  1812,  he  made  no 
eppIicatioD  for  the  payment  of  either  the  interest  or 
die  principal  due  on  his  security.  The  reasons  which 
ha  asfligDed  for  his  forbearance  were,  that  he  had  no 
immediate  occasion  for  the  money;  that  he  resided  at  a 
onsiderable  distance  from  London  (his  abode  was  in 
Derly)i  and  that  he  placed  undoubting  confidence  in 
Ae  pi:rt>lic  body  who  were  his  debtors. 

In 
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In  1810  an  act  was  passed,  extending  to  other  dis* 
tricts  besides  those  included  in  the  act  of  1775,  which 
repealed  the  former  local  acts,  save  as  to  the  ***  recover^ 
ing,  levying,  collecting,  or  receiving  any  penalties,  rates, 
or  assessments  due  at  the  time  of  passing  the  act;  and 
the  payment  of  the  several  bonds,  annuities,  and  othet 
debts  and  sums  of  money  secured,  and  then  remaining 
due,  or  subsisting  and  payable,  under  those  acts  or  any 
of  them;  and  which  penalties,  rates,  and  assessments, 
might  and  should  be  recoverable,  levied,  and  collected, 
and  bonds,  annuities,  and  debts,  paid  under  the  powers 
and  authorities  of  this  act." 


The  mode  of  making  the  rates  was  prescribed ;  and 
by  the  forty-eighth  section  it  was  enacted,  "  that  aU 
the  monies  to  be  raised  by  the  rates  or  assessments, 
should  be  applied  and  appropriated  to  the  several  se- 
parate and  respective  uses  and  purposes  by  the  act  pre- 
scribed, in  such  manner  as  the  trustees  or  commissioners, 
or  any  seven  or  more  of  them  should  from  time  to  time^ 
at  any  of  their  weekly,  monthly,  or  adjourned  meetings, 
order  and  appoint." 

The  fifteenth  section  provided,  '^  that  the  respective 
trustees  and  commissioners,  appointed,  or  to  be  ap» 
pointed  under  this  act,  shall  and  may  sue  and  be  sued 
in  the  name  of  their  clerk  or  clerks,  for  the  time 
being,"  &c. ;  and  the  117th  section,  that  any  person 
aggrieved  by  the  commissioners  should  appeal  from  their 
determination  to  the  quarter  sessions.  By  the  119th 
section,  it  was  enacted,  **  that  no  action  or  suit  shall  be 
commenced  against  any  person  or  persons  for  any  thing 
done  in  pursuance  of  this  act,  or  the  said  recited  acts, 
unless  twenty-one  days'  notice  thereof,  signed  by  the 
intended  plaintiff  or  plaintiffs,  shall  be  given  in  writing 

to 
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to  the  churchwarden  or  vestry  clerk  of  the  said  parish  1826. 
fi>r  the  time  being;  nor  after  sufficient  satisfaction  or 
tender  of  amends  hath  been  made  to  the  party  or  parties 
aggrieved ;  nor  after  six  calendar  months  next  after  the 
fiict  committed,  for  which  such  action  or  actions,  suit  or 
suits,  should  be  so  brought;  and  every  such  action  shall 
be  brought,  laid,  and  tried  in  the  county  of  Middlesex^ 
and  not  in  any  other  county  or  place;  and  the  de- 
fendant or  defendants,  in  such  actions  and  suits,  and 
every  of  them,  may  plead  the  general  issue,  &c." 

Application  being  made  to  the  commissioners  to  pa}' 
the  arrears  of  interest,  they  refused ;  and,  in  February 
1824,  Drewry  filed  his  bill  against  their  clerk.  The 
prayer  was,  that  an  account  might  be  taken  of  what  was 
due  to  him  in  respect  of  the  300/.  and  interest,  and  that 
payment  might  be  decreed  to  him ;  or,  if  the  principal 
were  not  paid,  that  provision  might  be  made  for  keeping 
down  the  future  interest ;  and  that,  for  that  purpose,  the 
rates  and  assessments  might  be  applied  for  his  benefit, 
and  a  receiver  of  them  appointed. 

The  Defendant  did  not  pretend  that  the  300/.  had 
been  paid,  or  any  part  of  the  interest  on  it  since  1 802 ; 
but  he  alleged  that  the  commissioners,  though  they 
made  from  time  to  time  assessments  sufficient  to  meet 
the  actual  demands  of  each  successive  year,  had  hot 
been  apprised  of  the  existence  of  this  claim ;  and  he 
submitted,  that  the  Plaintiff  had  no  title  to  relief  in 
equity,  and  ought  to  be  left  to  such  remedy  as  he  could 
procure  at  law. 

It  appeared  from  entries  in  the  commissioners  books, 
that  five  years'  interest  on  this  security  was  paid  at  one 
and  the  same  time,  in  1800;  and  that,  in  1802,  interest 

Vol.  III.  H  was 
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was  again  paid.     There  were  entries  made,  within  twenty 
.  years  before  the  filing  of  the  bill,  which  treated  the  dAt 
as  an  unsatisBed  demand. 

Mr.  Sugden  and  Mr»  Knight  for  the  bill,  (a) 

It  is  not  denied  that  the  300/.,  which  was  lent  on  the 
security  of  certain  local  rates,  together  with  an  arrear 
of  interest  since  1802,  is  still  unsatisfied;  and  though 
the  act,  under  the  provisions  of  which  the  money  was 
originally  advanced,  has  been  repealed,  the  debt  is  pre- 
served in  existence  by  the  new  act,  and  is  a  subsisting 
charge  upon  the  present  rates.  The  Plaintiif  is,  in  iactf 
in  the  nature  of  a  mortgagee ;  from  the  particular  nature 
of  the  pledge,  he  cannot  obtain  actual  possession  of  the 
mortgaged  property  by  legal  process ;  and  he  is,  there- 
fore, entitled  to  the  assistance  of  a  court  of  equity.  He 
is  one  of  a  body  of  incumbrancers,  each  of  whom  has  a 
right  to  have  the  funds,  pledged  by  the  legislature  fi)r 
their  repayment,  duly  applied;  and  if  the  commissioners 
decline  (as  they  have  done  here)  to  perform  their  duty^ 
where  can  the  requisite  account  be  taken,  and  the 
proper  relief  administered,  except  in  this  Court?  In 
Knapp  V.  Williams  (i).  Lord  Rosslytij  alluding  to  a  mort- 
gage of  turnpike  tolls,  says,  **  the  mortgagee  would  haTe 
a  right  to  come  into  this  Court  to  have  an  account  and 
a  receiver  appointed.  He  would  have  a  right  by  the 
aid  of  this  Court,  to  have  the  tolls  specifically  applied  to 
his  mortgage."  *     So  this  Plaintiff  has  a  right  to  have 

die 

(a)  The  cause  had  been  argued  before  Lord  Gifford  in  Jufy  ISSSi 
but  he  died  without  having  given  judgment. 
{b)  4  Ve9,  430. 


*     In    i)umviUe  v.   Ash- 
Brooke f  a  mortgi^gee  of  the 


tolls  of  certain  roads,  undier 
acts  of  parliament  which  pro^ 
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the  rates  specifically  applied  in  discharge  of  the  debt, 
wbidi  is  secured  on  them  by  an  instrument,  which 
creales  an  equitable  mortgage  or  lien. 

The 


1826. 
Dbewbt 

V. 

Babnes. 


Yided  that  none  of  the  mort- 
gagees should  have  any  pre- 
ference over  the  others,  in  re- 
spect of  the  priority  of  their 
cuignments,  gave  notice  to 
the  commissiooers  to  pay  off 
Us  debt  at  a  given  time. 
They  omitted  to  do  so ;  and 
he  immediately  took  posses- 
aon  of  the  turnpike-gates, 
without  having  previously  in- 
stituted any  legal  proceed- 
iogSy  received  the  tolls  by  his 
own  agents,  and,  though  he 
rendered  accounts  of  his  re- 
ceipts to  the  commissioners, 
retained  the  whol^  in  dis- 
ieharge  of  his  own  demand. 
Another  mortgagee,  on  be- 
half of  himself  and  all  other 
persons  holding  securities 
opon  the  tolls,  except  the 
defendants,  filed  a  bill  against 
Aihiraohe  and  one  of  the 
conmissioners  (a),  praying 
that  the  income  arising  from 
the  roads  might  be  applied 
according  to  the  acts  of  par- 
liament ;  that  Ashbrooke  might 
be  decreed  to  account  for 
what  he  had  received,  and 
night  be  restrained  from  col- 
lectiog  the  tolls ;  and  that  a 
receiver  might  be  appointed. 


Mr.  «/•  Russell  moved  for 
an  injunction  and  receiver, 
according  to  the  prayer. 

Mr.  Girdlestonef  contra^  in- 
sisted, that  the  parties  should 
be  left  to  the  remedies  which 
they  might  have  against  Ash- 
brooke  at  common  law,  and 
that  the  interposition  of  a 
court  of  equity  under  such 
circumstances  would  be  at- 
tended with  extreme  incon- 
venience, and  would  not  be 
in  accordance  with  the  pro- 
visions of  the  3  G.  4.  c  126. 
W.47,  48,  49.  The  forty- 
ninth  section  provided,  that 
**  such  person  or  persons,  who 
shall  obtain  the  possession 
thereof  (t.  e,  of  the  turnpike- 
gates),  shall  not  apply  the 
tolls  which  may  consequently 
be  received  by  him,  her,  or 
them,  to  his,  her,  or  their 
own  exclusive  use  and  bene- 
fit, but  to  and  for  the  use  and 
benefit  of  all  the  mortgagees 
of  the  said  premises  pari 
passUf  and  in  proportion  to 
the  several  sums  which  may 
be  due  to  them  as  such  mort- 
gagees/' 

It  was  answered,  that,  if  a 
party  in  possession  did  not 

apply 


(«)  5  C4.  c.  126.  #.T4. 
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The  number  of  years,  during  which  the  interest  has 
been  permitted  to  run  into  arrear,  can  afford  no  ground 
of  defence,  unless  in  so  far  as  it  might  raise  a  presumption 
that  the  interest  .had  been  paid.  But  here  the  fact  of 
non-payment  is  clear ;  it  is  not  alleged  that  the  interest 
has  been  kept  down. 


Mr.  ShadweU  and  Mr.  Pembertoriy  for  the  Defendant. 

It  might  be  contended,  upon  comparing  the  variDus 
clauses  of  the  acts  relating  to  this  parish  and  to  the  seve- 
ral districts  in  it,  that  the  securities  created  under  the 
act  of  1775  are  not  a  charge  upon  the  rates  which  are 
levied  under  the  act  of  18 10.  But,  independently  of  tba( 
objection,  the  bill  is  one  of  a  kind  hitherto  unknown  in 
-this  Court. 

The  object  of  the  suit  is  to  throw  upon  the  present 
parishioners  arrears  of  interest,  which,  if  payable  at  all^ 
ought  to  have  been  paid  in  each  successive  year,  out  df 
rates  levied  upon  the  parishioners  of  that  year.  If  the 
interest  has  not  been  pmd,  the  fault  lies  only  with  the 
creditor;  and  it  is  more  equitable  that  the  inconvenience 
or  loss  arising  from  his  laches  should  fall  upon  himself 
than  upon  others.  The  rule  of  law»  acknowledged  in 
this  Court,  is,  that  yearly  charges  upon  rates  must  be 
defrayed  out  of  the  rates  of  the  year,  and  that  the  rates 
made  in  one  year  cannot  he  applied  to  defray  the  bar* 

thens 


apply  the  profits  of  the  pro- 
perty according  to  the  equi- 
table rights  of  the  diferent 
parties  interested,  there  was 
sufficient  ground  for  the  ap- 
pointment of  a  receiver,  and 
that  no  more  inconvenience 


would  result  froAi  appointing 
a  receiver  here  than  in  many 
other  cases  of  daily  occur* 
rence. 

The  Vice-Chancellor  made 
the  order  for  an  injunction 
and  a  receiver. 
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thens  of  preceding  years.  Ex  parte  F&wlser.{a)  Lan^ 
tkesier  v.  Thotnsofu  {b)  Besides,  the  act  of  1 775  extended 
only  to  some  of  the  districts,  which  are  included  in  the 
act  of  18ip :  so  that,,  if  the  arrears  of  interest  be  paid 
oat  of  rates  levied  under  the  latter  act,  part  of  the  burden 
wiQ  be  thrown  upon  districts,  which,  at  the  time  when  it 
became  due^  were  not  liable  to  bear  any  part  of  it 


1826. 


Another  objection  to  the  Plaintiff 's  claim  is,  —  that 
there  are  no  means  of  giving  him  relief  without  departing 
from  the  usual  course  of  the  Court,  and  creating  great 
embarrassment  in  the  administration  of  the  funds  of  this 
parish.  Are  the  rates  to  be  sold  under  the  order  of  the 
Court,  or  are  they  to  be  collected  by  a  receiver?  Sup» 
pose  a  receiver  were  appointed,  could  the  Court  compel 
the  commissioners  to  cause  a  rate  to  be  made  ?  Could 
it  direct  a  reference  to  the  Master  to  inquire  and  certify 
what  the  amount  of  the  rate  ought  to  be?  Could  it 
compel  the  commissioners  to  cause  a  rate  to  be  made  of 
such  amount  as  the  Master  might  find  to  be  requisite  ? 
Even  if  the  rate  were  made  and  collected,  in  what 
manner  would  the  fund  be  administered  ?  The  Plaintiff 
is  not  entitled  to  be  paid  in  preference  to  the  other 
mortgagees  of  the  rates ;  it  would  be  necessary,  there- 
fore^ io  direct  all  the  mortgagees  to  come  to  this  Court 
lor  payment;  and  the  result  would  be,  that  the  financial 
coDcems  of  the  parish  would  be  administered  in  the 
Master's  office. 


.  In  no  case  will  a  court,  of  equity  interfere  after  the 
lapee  of  twenty  years,  except  where  there  is  frauds  or 
.where  the  parties  stand  in  the  relation  of  trustee  and 
euhdqise  trust.     The  entries,  which,  it  has  been  allegedf 

treat 


(fl)  1  Jac.  4"  W,  70. 
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treat  the  debt  as  an  existing  demand  within  twenty  yean 
before  the  filing  of  the  bill,  were  made  by  a  clerk  of  a 
former  set  of  commissioners,  acting  under  the  old  act  of 
parliament,  and  for  a  district  different  from  that  which 
the  Plaindff  now  seeks  to  charge^  and,  therefore^  cannot 
operate  as  an  admission  against  the  present  Defendant^ 
or  those  whom  he  represents.     Atkins  v.  TredgdUL  (a) 


The  Court  has  no  jurisdiction.  The  Plaintiff  com- 
plains of  the  commissioners ;  but  the  act,  on  which  he 
founds  his  right  to  relief,  has  expressly  provided,  thai 
parties  aggrieved  by  the  decision  of  the  commissioners 
should  appeal  to  the  quarter  sessions. 


In  point  of  form,  likewise,  the  suit  is  improperly 
constituted.  The  bill  is  filed  against  the  clerk  of  the 
commissioners  as  the  sde  Defendant.  But  the  clause^ 
giving  the  right  of  suing  the  commissionars  in  the  name 
of  their  clerk,  was  intended  to  apply  only  to  cases  in 
which  the  commissioners  were  accused  of  improper 
conduct  in  the  exercise  of  the  powers  given  them  by  the 
act.  Here  the  Plaintiff  does  not  complain  of  misooQ* 
duct  in  the  commissioners;  but  he  seeks  to  make  the 
present  rates  liable  for  demands,  which  arose  long  before 
the  exbting  act  was  passed.  There  is  no  clause  in  the 
act,  which,  on  a  fair  construction,  enables  the  Plaintiff  to 
litigate  such  a  question  with  the  clerk  of  the  commis* 
sioners.  If,  however,  the  Plaintiff  is  enabled  by  this 
act  to  sue  the  commissioners  in  the  name  of  their  deric, 
he  must  comply  with  the  terms  which  it  has  prescribed 
to  that  mode  of  proceeding :  one  of  those  terms  is, 
that  twenty-one  days'  notice  of  the  intended  suit  must 
be  given;  and  here  the  bill  was  filed  without  such 
notice. 

Mr. 
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.   Mr.  Sugden  in  reply. 

The  Court  has  decreed  the  payment  of  money  to  be 
raised  by  a  parish  rate  (a) ;  and  it  can,  by  means  of  a 
receiver,   bring  under  its  control  funds   sufficient  to 
answer  the  purposes  of  such  a  suit  as  this,  without  in- 
volving Itself  in  the  administration  of  all  the  rates  of 
the  parish.     Such  cases  as  Lanchester  v.  Thomson  have 
no  application  to  the  circumstances  which  occur  here: 
fiir  this  claim  is  made  by  a  mortgagee,  of  whose  debt  the 
commissioners  in  each  successive  year  were  aware,  and 
for  the  interest  of  which  they  ought  to  have  made  pro- 
vbion.     Their  duty  was  to  have  set  apart,  and  to  have 
accunulated,  the  interest  due  on  his  security ;  for  they 
knew  it  to  be,  and  they  treated  it  as,  an  existing  debt. 
The  entries  in  the  book  are  admissions  of  the  debt;  and, 
being  admissions  made  by  those  who  then  represented 
the  fund  pledged    for  payment,  they  must  bind   the 
persons  who  now  represent  that  fund.     As  the  Plaintiff 
seeks  to  enforce  a  claim  against  the  commissioners,  his 
case  must  come  within  the  provision  that  the  commis- 
doners  shall  sue  and  be  sued  by  their  clerk.     From  the 
tenor  of  the  language  of  the  clauses  which  relate  to  ap- 
pealing to  the  quarter  sessions,  and  require  twenty-one 
days'  notice  to  be  given  of  the  intended  commencement 
of  any  action  or  suit,  it  is  quite  clear  they  were  meant 
to  apply  to  complaints  of  improper  conduct  on  the  part 
of  the  commissioners  in  carrying  the  act  into  effect,  and 
not  to  proceedings  instituted  by  incumbrancers  on  the 
rates,   for   the  due  payment    of   their    principal   and 
interest. 


1826. 


The  Master  of  the  Rolls. 

'    One  of  the  points,  on  which  the  Defendant  relied,  was, 
that  the  Plaintiff  had  no  right  to  come  to  this  Court  for 

relief 

(a)  See  the  cases  referred  to  in  l  Jac»  4r  H^*  74. 

H  4 


NbvemBer  27^ 


104 


CASES  IN  CHANCERY. 


1826. 


relief,  because  a  precise  and  speciBc  remedy  is  pointed 
out  by  the  act,  which  provides  that  persons,  who  are 
aggrieved  by  any  order  of  the  commissioners,  may  appeal 
to  the  quarter  sessions.  It  must,  however,  be  perfectly 
obvious,  that  that  clause  has  no  application  to  a  proceed- 
ing of  this  nature. 

It  was  also  contended,  that  this  suit  could  not  be 
maintained,  in  consequence  of  the  Plaintiff  not  having 
given  the  notice  required  by  the  act.  I  am  of  opinion 
that  the  clause,  which  directs  that  no  suit  shall  be  com- 
menced against  any  person  for  any  thing  done  in  pur- 
suance of  the  act,  until  a  certain  notice  has  been  given, 
has  no  reference  to  a  proceeding  of  this  nature.  It 
applies  to  actions  at  law  instituted  against  the  com- 
missioners, or  those  who  act  under  their  authority,  for 
any  alleged  violence  or  impropriety  of  conduct,  under 
colour  of  the  act,  in  carrying  it  into  effect. 

For  the  Plaintiff  it  was  argued,  that  the  money  had  been 
lent,  and  had  not  been  repaid ;. that  he  must  be  entitled  to 
some  remedy,  and  that,  as  he  could  have  no  remedy  at 
law,  he  must  have  a  remedy  here;  —  not  because  it  is  a 
matter  of  course  that  he,  who  has  no  remedy  at  law^ 
should  have  a  remedy  in  equity,  but  because,  in  a  case 
of  this  kind,  and,  under  the  circumstances  which  exist 
here,  there  must  be  a  remedy  somewhere. 


In  what  situation  do  these  parties  stand  ?  The  com- 
missioners are  public  officers,  having  a  public  trust  and 
a  public  duty  to  perform  :  part  of  their  duty  is,  to  raise 
the  sums  necessary  for  the  purposes  oQ  the  act :  they 
are  bound  to  make  proper  rates,  and,  out  of  the  monies 
arising  from  such  rates,  to  pay  the  interest  of  the 
^ebts  which  are  secured  on  them.  It  is  clear,  that,  in 
a  case  of  this  kind,  if  n  public  officer  neglects  to  fulfil 

the 
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the  trust  reposed  in  him,  the  Court  of  King's  Bench 
will,  by  a  mandamus^  compel  him  to  perform  his  duty. 
It  is  the  daily  practice  of  that  Court  to  call  on  parties 
to  make  rates,  and  to  apply  them.  Putting,  therefore, 
the  lapse  of  time  out  of  the  question,  I  apprehend  the 
Plaintiff  is  not  without  remedy. 

I  do  not  say,  whether,  after  the  lapse  of  so  long  a  time, 
a  Mimdamus  would  be  granted  with  respect  to  the  past 
interest  on  the  debt;  nor  is  it  necessary  for  me  to  give 
any  opinion  on  that  point.  For;  if  a  party,  having  a 
remedy  at  law,  loses  it  by  his  own  laches,  he  cannot  come 
into  a  court  of  equity  on  the  ground  of  his  having,  by 
his  negligence,  lost  his  legal  remedy. 

The  substantial  relief  prayed  by  this  bill  is  an  account 
and  the  appointment  of  a  receiver.  To  direct  an  ac- 
count amounts  to  nothing,  unless  a  received  be  appointed ; 
and  I  am  of  opinion,  that  a  receiver  ought  not  to  be 
appointed.  No  case  has  been  cited  of  the  appointment 
of  a  receiver  by  this  Court,  where  the  rates  were  to  be 
fixed  by  a  future  assessment,  and  to  be  collected  at  a 
future  period.  A  case  has  been  referred  to,  in  which  it 
was  said  that  a  receiver  of  tolls  might  be  appointed , 
but  that  doctrine  was  applied  to  circumstances  verjr  dif- 
ferent from  those  which  occur  here.  The  tolls,  of  which 
it  was  there  said  a  receiver  might  be  appointed,  were 
fixed  payments :  they  were  in  the  nature  of  rent :  here 
there  is  no  fixed  sum  to  be  paid :  it  is  the  commissioners 
who  are  to  impose  the  rate;  and,  until  the  rate  be  im- 
posed by  them,  there  is  nothing  which  a  receiver  could 
coUect.  Suppose  that  the  rate  imposed  by  the  com- 
missioners were  not  sufficient  to  answer  the  other  pur- 
poses of  the  act,  and  to  keep  down  the  interest  of  the 
bonds,  what  would  be  the  next  step  to  be  adopted  ?  The 
parties  would  have  to  apply  to  the  Court  of  King's 

Bench, 


1826. 
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Bench,  in  order  to  compel  the  commissioners  to  make  an 
adequate  rate.  But,  on  the  same  motion  on  which  tbsy 
are  ordered  to  make  a  rate,  directions  may  be  given  as 
to  the  mode  in  which  the  proceeds  of  the  rate  are  to  be 
applied.  Why  then  come  to  this  Court  for  relief,  when 
it  may  be  requisite  that  something  should  be  done,  which 
a  court  of  equity  cannot  do,  and  all  that  it  is  necessary 
to  do  may  be  done  in  a  court  of  law  ?  To  appoint  a 
receiver  of  such  rates  would  be  productive  of  great 
public  mischief,  and  of  extreme  inconvenience  to  this 
particular  parish  in  the  administration  of  its  parochi^ 
concerns. 


Much  has  been  said  as  to  the  hardship  of  the  Plain- 
tiff's case.  I  do  not  say,  that  his  case  is  without  hardship ; 
but  the  hardship  is  by  no  means  on  one  side  only.  As 
to  the  interest  accruing,  or  to  accrue,  I  do^not  think 
diat  he  is  without  a  remedy ;  and  with  respect  to  the 
by-gone  interest  (I  do  not  say  whether  or  not  he  is 
there  without  a  remedy),  even  if  he  should  be  withoirt 
redress,  the  hardship  is  not  greater  than  that  of  which 
other  persons  would  have  to  complain,  if  the  relief  be 
seeks  were  granted.  Suppose  I  were  to  appoint  a  re- 
ceivar,  and  were  to  decide,  that  all  the  arrears  of  interest 
for  the  last  twenty-five  years  were  to  be  paid  out  of  the 
future  rates;  by  whom  would  that  burden  be  borne?  By 
the  present  occupiers.  By  whom  ought  it  to  have  beea 
d^ayed  ?  By  the  by-gone  occupiers.  Would  it  not  be 
a  case  of  extreme  hardship,  if,  by  the  laches  of  the 
Plainti£^  there  were  thrown  on  the  present  occupiers  of 
houses  in  the  parish  the  whole  of  a  burden  which  ought  . 
to  have  been  borne  by  those  who  were  inhabitants  in  past 
years  ?  If  an  overseer  happens  to  disburse  considerable 
sums  for  the  relief  of  the  poor  beyond  the  actual  amount 
of  the  assessments  of  the  year,  it  might  be  deemed  very 
reasonaUe  that  he  should  be  indemnified  out  of  the 

rates 


CASES  IN  CHANCERY.  107 

rates  of  the  following  year.  Courts  of  law,  however,  1826. 
have  held  otherwise,  and  upon  a  very  sound  principle. 
They  have  smd,  that  the  burden  of  the  year  must  be 
borne  by  those  who,  during  that  year,  answer  the  de- 
scription of  occupiers ;  and,  therefore^  that  an  officer, 
who  disburses  for  parochial  purposes  more  than  the 
amount  of  the  parochial  assessments,  shall  not  be  re- 
imbursed out  of  the  assessments  of  a  succeeding  year. 
That  principle  of  law  is  applicable  to  the  present  case. 

For  this  reason  I  am  of  opinion,  that  this  bill  must  be 
dismissed ;  but,  taking  all  the  circumstances  of  the  case 
into  consideration,  I  do  not  think  it  ought  to  be  dis- 
missed with  costs. 

Bill  dismissed,  without  costs. 
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N<n>emberlA.  WILL  AN  V.  LANCASTER. 


By  the  custom  J7DWARD  ^/LZ>^N^  was  seised,  among  other  lands, 
\iShap  the  ^^  ^  tenement  and  hereditaments  of  customary  te- 

legal  interest    nure  and  parcel  of  the  manor  of  Shap  in  Westmorland. 

in  lands  of 

customary 

tenure,  parcel        j^  appeared   by  the  report  of  the  Master  in   this 

of  the  manor,  t_ 

is  not  devis-      cause,  that,  by  the  custom  of  the  manor  of  Shap^  estates 

able,  but  is  holden  of  the  manor  were  customary  estates  of  inherit- 
transferred  by  -^ 

a  deed  of  bar-  ance,  descendible  and  descendins^  from  ancestor  to  heir, 

Cndi^the  ^  according  to  the  custom,  subject  to  the  payment  of  a 

effect  of  a  sur-  tenpenny  fine,  or  a  fine  of  ten  times  the  amount  of  the 

which  the  lord's  rent  on  descent  or  alienation ;   that  such  cua- 

operating         tomary  estates  passed  by  descent  to  the  eldest  son,  or 

words  are 

^  bargainy'seU,  eldest  heirs  male  of  the  tenant  dying  seised,  and  to  the 

and  surren.  eldest  female  heir  solely,  in  exclusion  of  a  younger 
the  present-  female  heir;  that  they  were  sold,  passed,  or  transferred 
difrtion^of^  by  deed  of  bargain  and  sale,  having  the  effect  of  a  sur- 
which,  ad-  render,  in  which  the  operating  words  were,  "  bargain, 
granted  to  the  ^^^''  and , surrender;"  that,  on  the  presentment  of  such 

alienee;  but  a  deed  of  bargain  and  sale  by  the  verdict  of  the  homage 
an  equitable      .  ^  °  ,.  .u  j       •  r 

interest  in        jury  at  a  court,  or,  sometimes,  on  the  production  of 

such  cus-        ,  ^e 

tomary  lands 

is  capable  of  being  passed  by  devise  without  regard  to  the  custom.  A  tenant  of 
tiiis  manor,  who  was  seised  of  customary  lands,  conveyed  them  by  a  deed  of  bar^ 
gun,  sale,  and  surrender,  to  a  trustee,  upon  trust  for  such  person  as  the  tenant,  by 
any  deed  or  instrument  in  vrriting  or  by  his  last  will  or  any  codicil  thereto  or 
any  instrument  in  the  nature  of  a  last  will  or  codicil,  to  be  by  him  legally  executed, 
should  appoint  or  devise  the  same;  and  under  this  conveyance  the  trustee  was 
admitted :  Held,  that  the  equitable  interest  in  the  lands  would  not  pass  by  an 
unattested  codicil  of  the  tenant. 

A  will  began  as  follows : — ''  In  the  first  place,  I  will  that  all  my  debts  and  funeral 
charges  be  paid  and  discharged  by  my  executors  hereinafter  named.  Then  I  give 
and  bequeatn  unto  my  eldest  son,  Richard  WUlany  my  estate  at  Shap^  on  condition 
that  he  make  up  the  deficiency  in  the  payment  of  the  two  legacies  which  I  have 
left  to  my  younger  son  and  daughter:''  Held,  that  the  testator's  debts  were  not 
charged  on  the  estate  at  Shop, 


Lancaster* 
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the  deed  out  of  court,  admittance  was  granted  to  the 
alienee ;  that^  by  the  custom  of  the  manor,  estates  within 
or  parcel  of  the  manor,  and  whereof  the  tenant  died  _  v. 
seised,  were  not  devisable  by  the  will,  but  passed  to  the 
heir  at  law  or  customary  heir  of  the  tenant  dying  seised ; 
that,  in  order  to  avoid  the  effect  of  the  custom,  and  to 
enable  the  owner  of  customary  estates  to  dispose  of 
them  by  will,  it  had  been  the  common  practice  for  such 
owner  to  convey  the  customary  estate,  of  which  he  was 
tenant,  or  which  he  had  purchased,  to  a  trustee  nomi- 
nated by  him,  who  was  admitted  tenant  generally  to 
him  and  his  heirs,  and  executed  out  of  Court,  a  de- 
claration of  trust,  that  he  and  his  heirs  would  hold  the 
lands  in  trust  for  the  owner,  and  to  and  for  such  uses, 
intents,  and  purposes  as  the  owner  should,  by  deed  or 
will  limit,  direct,  or  appoint ;  and  that,  such  owner  being 
then  entitled  only  to  an  equitable  interest  in  the  cus- 
tomary estate,  such  interest  thereupon  became  the  subject 
o(  and  was  capable  of  being  passed  by,  devise,  without 
r^rd  to  the  custom. 

By  indenture,  bearing  date  the  4th  day  of  February 
1818,  and  made  between  Edward  WiUan  of  the  one  part,* 
and  Isaac  WUson  of  the  other  part,  Edward  WiUan^  for  a 
nominal  consideration,  granted,  bargained,  sold,  aliened, 
surrendered,  and  confirmed  the  customary  hereditament 
therein  described  unto  Isaac  WUson  and  his  heirs  in 
trost  for  the  said  Edward  WiUan^  to  the  intent  that  he 
might  be  able  to  dispose  of  the  same  according  to  the 
uses  thereinafter  mentioned.  By  another  indenture  of 
the  same  date,  and  between  the  same  parties,  it  was  wit^ 
aesaed,  that,  in  order  to  declare  the  uses,  intents,  and 
{mrposes  for  which  the  premises  had  been  conveyed, 
WUson  did  thereby  for  himself  his  heirs,  executors,  and 
adeiinistratprs,  covenant,  promise,  and  declare  to  and 
with'  the  sud  Edward  WUlany  his  heirs  and  assigns, 
.*       .  >  that 
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1826.  that  he  WUson^  his  heirs  and  assigns,  should  stand  seiaed 

\j  ^  '~  of  all  the  said  customary  messuage,  lands,  and  premises^ 

o.  in  trust  for  the  said  Edward  fVillan,  and  to  permit  him 

Lancaster.  ^  y^^^  ^^  ^^^^^  ^^  ^^^  during  his  life,  and,  after  his 

decease,  to  the  use  of  such  person  or  persons,  in  sueh 
shares  and  proportions,  and  under  and  subject  to  such 
powers  and  provisos,  limitations,  declarations,  and 
agreements,  as  the  said  Edward  Willan  during  hii  lifii^ 
by  any  deed  or  deeds,  instrument  or  instruments  ia 
writing,  or  by  his  last  will  and  testament  in  writing,  or 
by  any  codicil  or  codicils  thereto^  or  any  otl^er  instro^ 
ment  or  instruments  in  writing  purporting  to  be  in  tbt 
nature  of  such  last  will  and  testament  or  codicil  or 
codicils  thereto,  to  be  by  him  legally  executed,  should 
order,  direct,  limit,  or  appoint,  or  should  give  and  de- 
vise the  same  premises,  or  any  part  thereof;  and,  in 
default  of  any  such  order,  direction,  limitation  or  w^ 
pointment,  gift,  or  devise^  or  so  far  as  the  same  should 
not  extend,  to  the  use  of  Edward  WtUan  during  his  life 
without  impeachment  of  waste,  and,  from  and  after  his 
decease,  to  and  for  the  use  of  his  heirs  and  assigns, 
according  to  the  custom  of  the  manor  of  Shop. 

r 

Under  the  conveyance  to  him,  Wilson  was  duly  Mk 
mitted,  and  was  the  l^al  tenant  of  the  premises. 

Edward  WiUan  made  his  will  in  April  1820,  execated 
and  attested  according  to  the  statute  of  frauds^  m\AA 
contained,  among  others,  the  following  clauses :  —  ^Ib 
the  first  place,  I  wiU  that  all  my  debts  and  fuBflaral 
charges  be  paid  and  discharged  by  my  executors  berei&- 
after  named.  Then  I  give  and  bequeath  unto  my  eldest 
son,  Robert  Willan^  my  estate  at  Shap^  on  condition 
that  he  make  up  the  deficiency  in  the  payment  of  the 
two  legacies  which  I  have  left  to  my  younger  son  and 
daughter.    I  will  that  Askew  House  and  land,  and  the 

cottages. 
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cottages,  be  sold;  and  all  my  stock  to  be  sold;  that  1826. 
allotment  also  to  be  sold  situate  above  the  toll-bar. 
The  cottage-house  at  Tebay  to  be  sold,  and  also  two 
fields  upon  Orton  Lofw  Moor^  now  in  the  occupation  of  I-ancastbr. 
Edward  Sisson.  Also  my  estate  called  Wood  Endj  near 
Teboj^j  is  to  be  sold,  if  my  debts  and  expenses  cannot 
be  defrayed  and  discharged  without  it  Then  I  give 
and  bequeath  lintd  my  youngest  son,  Thomas  WiUanj 
the  sum  of  750/.,  to  be  paid  to  him  when  he  arrives  at 
the  age  of  twenty-one  years.  I  also  give  and  bequeath 
imto  my  only  daughter,  Elizabeth  Willany  my  estate  at 
SteddalCf  crfled  New  Ihgj  with  turbary,  and  in  addi- 
tion to  this  estate,  the  sum  of  200/.  in  money,  to  be 
paid  to  her  when  she  arrives  at  the  age  of  twenty-one 
years,"  &c. 

By  a  subsequent  codicil,  not  executed  and  attested 
aooordiog  to  the  statute  of  frauds,  he  made  a  different 
disposition  of  the  Shap  estate. 

The  cause  came  on  to  be  heard  before  Lord  Giffbrd^ 
Master  of  the  Rolls,  and  the  question  was.  Whether  a 
codicil,  not  executed  according  to  the  statute  of  frauds, 
would  pass  the  equitable  Interest  in  a  customary  estate 
of  this  description? 

On  the  one  side  it  was  contended,  ihai^  with  respect 
to  the  mode  of  devising,  customary  fi^ediolds,  holden 
tf  the  manor  of  Shap^  must  be  considered  as  analogous 
to  copyholds  or  customary  freeholds  passing  by  sur- 
render, and  would,  therefore,  pass  by  an  unattested 
wiU. 

.  On  the  other  hand  it  was  argued,  that  the  customary 
fitdiolds  in  this  manor  did  not  pass  by  surrender,  but 

were 
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1826.       were  conveyed  by  deied.    They  possessed  all  the  essential 

^  '  "^      qualities  of  freehold  tenure ;  and  there  was  no  pretext 

V.  for  saying,  that  the  freehold  was  in  the  lord  or  in  any 

Lancaster.   ^^^^^  ^^j^gj.  ^)^^^  ^j^^  tenant. 

August  9.         Lor  J  GiFFORD,  Master  of  the  Rolls. 

The  trust  of  the  conveyance  to  Wilson  is  for  such 
person  or  persons  as  he,  by  any  deed,  or  by  his  last  will, 
or  by  any  codicil,  or  by  any  instrument  in  the  nature  of 
a  last  will  or  codicil,  to  be  by  him  legally  executed, 
should  appoint  or  devise  the  same.  With  jreference  to 
the  particular  words  of  this  declaration  of  trust,  a  dif> 
ferent  question  arises  from  the  general  point  which  was 
argued.  It  is  one  question,  whether  the  equitable  in- 
terest in  a  customary  freehold  like  this  can  pass  under 
a  testamentary  paper  not  executed  and  attested  accord- 
ing to  the  statute  of  frauds ;  it  is  a  different  questiooy 
whether,  under  the  power  given  by  the  deed  of  Febrmry. 
1818,  this  codicil  will  be  effectual.  What  is  to  be  the 
construction  of  the  words,  **  to  be  by  him  legally 
executed?"  The  testator  might  have  meant,  ** executed 
according  to  the  statute  of  frauds."  Whether  the 
equitable  interest  of  a  customary  freehold  will  or  will 
not  pass  by  a  will  not  attested,  the  difficulty  still  re-^ 
mains,  whether,  under  such  a  declaration  of  trust  as 
exists  here,  the  appointment  made  by  an  unattested 
codicil  can  be  operative.  As  the  question  was  not 
considered  at  the  bar  in  this  point  of  view,  let  the, 
cause  stand  over,  to  be  again  argued  in  Michaelmas 
term. 


November  14.      The  cause  was  again  argued  before  Sir  John  Ccplej^ 
Master  of  the  Rolls.  , 

The 
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The  fbllowing  cases   were  referred   to,    Tuffhell  v.        1896* 
Pflg<?  (a),    Wagstqff  v.  Wagstqff{b\   Hussey  v,  GrilU  [c\     '^i^an' 
Doff  ▼.  Danvers.  (d)  v. 

LiLNCASTEA. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
customary  lands  did  not  pass  by  the  codicil. 


Another  question  was,  Whether  the  will  created  a 
charge  on  the  lands  in  Shap  for  the  payment  of  the 
testator^s  debts  ? 

In  support  of  the  proposition  that  the  lands  were  so 
charged,  reliance  was  placed  chiefly  on  the  phrases, 
•*  In  the  first  place — and  then  I  give,"  &c.  This  form 
of  phraseology  shewed,  it  was  alleged,  that  the  first 
object  of  the  testator  was  to  have  his  debts  paid,  and 
that  it  was  only  after  his  debts  were  paid,  and  not 
sooner,  that  he  meant  his  eldest  son  to  have  the  estate 
9tSiap. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
estate  at  Shap  was  not  charged  with  the  payment  of 
the  testator's  debts.      » 


Mr.  Sugden  and  Mr.  Simons  were  for  the  Plaintifis, 
the  younger  son  and  daughter  of  the  testator : 

Mr.  Wratfy  for  the  heir  at  law. 

(a)  2  Atk.  57.  and  Barnard,  12.  (c)  Ambl.  299. 

(*)  2  P.  Wm,  258.  \d)  7  East,  299. 
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A'""-  "■  20.  ROBINSON  V.  PAGE. 

December  17. 

Upon  a  bill,  TN  February  1824,  Robinson^  a  banker  at  Nottingham^ 

performance  contracted  verbally  to  purchase  Stanton  farm  firom 

men"  ^T^  Pflg<?at  the  price  of  9500i;  and,  on  the  25th  otFebruary^ 

signed,  but  Poge  and  his  son  received  the  amount  of  a  check  for 

Sfei^tlhe  ^^^^>  ^^^^^  •^y  ^^^  ^^  ^^^  banking-house,  in  whicfe 
benefit  of  cer-  Robinson  was  a  partner,  and  expressed  to  be  on  account 

contained  in     ^^  ^®  purchase-money  of  the  farm.     On  the  5th  of 

an  unsigned     March^  Robinson  and  Pc^e  signed  a  written  airreemen^ 

memorandura       %  •      %      n  • 

of  a  subse-       which  was  in  the  following  words :  ^^  I  hereby  agree  to 

tK^^Com^^*  .jj  sell  to  Mr.  Robinson  the  whole  of  my  &rming  hinds,  con- 
decree  a  spe-  taining  together  about  200  acres,  situate  in  the  parish 
anc^^the"'   ^^  Stanton^  together  with  the  house,  bams,  and  fiurming 

agreement  premises  adjoining,  as  well  as  all  the  timber  and  other 
with  those  va-  ^  .  ,    .  ^l         -j  r  j»     ^i. 

nations  if  the  ^^^^  growing  or  being  upon  the  said  farm,  for  the  sum 

Defendant       of  9500/.;  and  in  case,  at  any  future  time,  a  further  de- 

elects  to  take 

advantage  of    mand  should  be  made  and  established  for  any  tithe  upon 

th^'pf"d'^  any  of  the  said  lands,  I  agree  to  pay  one  half  of  the 
ant  does  not  value  to  the  rector,  Mr.  Robinson  paying  the  other  half; 
win  deo-ee  a  ^^'  Robinson  to  have  possession  and  commence  as  land- 
specific  per-  lord  at  Lady-day  next  ensuing;  the  annual  rent  of  the 
formance  of  «  ^  i.  <«^r^»» 
the  original  ^^rm  to  be  840/. 

agreement.  Qn  a  subsequent  day,  according  to  the  allegatioDS 

negotiations  in  the  bill,  a  formal  arrangement  was  entered  into^ 
for  a  variation  jjy  ^tJch  some  variations  were  made  in  the  contract; 

of  the  terms        -^  , 

of  a  contract    and  Robinson,  being  then  at  Pagers  house,  wrote  and 

amount  to  a  delivered  to  the  latter  the  following  memorandum  of 
waiver,  unless   those  variations :  "  The  purchase-money  of  Mr.  Pag^s 

stances  shew     ^^^™  ^^  ^  9200/. ;  Mr.  Robinson  to  lend  on  bond  SOOL 

that  it  was  3l 

the  intention 

of  the  parties  that  there  should  be  an  absolute  abandomnent  and  dissolution  of  the 

contract. 


% 
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at  4  per  cent  interest ;  the  annual  rent  of  the  farm  to  be        1826. 
S22L ;  Mr.  Bobinson  to  take  all  the  tithes  upon  himself. 
March  12th,   1824."     It  appeared   that   this   memo- 
nuidum,  though  it  bore  date  on  the  12th  oi  Marchy  was 
made  on  the  ISth  of  March. 

Page  havmg  refused  to  make  out  a  title  and  to  con* 
fey  the  estate,  Bobinson  filed  his  bill,  stating  that  he 
was  wilUng  that  the  memorandum  of  the  12th  of  March 
should  or  should  not  be  acted  upon  in  the  perfoimance 
of  the  contract  as  the  Defendant  might  elect,  and  pray- 
ing that  he  might  be  compelled  to  perform  the  agreement 
of  the  5th  oiMarchy  either  upon  the  terms  contained  in 
&  alone,  or  on  the  terms  contained  in  it  and  the  subse- 
quent m^norandum. 

The  answer  insisted,  that  the  PlaintifT  had  abandoned 
the  contract  of  the  5th  of  March  $  that  the  memorandum 
of  the  ISth  oi  March  proceeded  upon  an  entirely  new 
treatjr ;  and  that  the  memorandum  also  had  been  aban- 
doned. 

The  circumstances  of  the  alleged  abandonment  were 
stated  in  the  evidence  of  the  Defendant's  son,  who  had 
been  present  at  the  interviews  of  the  parties.  ^^  On 
Saturday  the  ISth  of  March"  said  the  son  in  his  de- 
po6iti<»,  **  the  deponent,  at  the  request  of  the  Defendant, 
went  with  him  to  talk  to  the  Plaintiff  about  making  a 
second  agreement  for  the  farm,  the  Defendant  having  in- 
fanned  the  deponent  that  the  first  agreement  had  been 
tbandcmed  on  the  Wednesday  preceding.  The  Defendant 
and  deponent  called  at  the  Plaintiff's  banking-house, 
when  the  Plaintifi*  and  the  Defendant,  in  the  depo- 
nent's presence,  entered  into  an  agreement  touching  the 
ale  of  the  fiEurm.  At  the  commencement  of  the  inter- 
view, the  Defendant  observed  to  the  Plainti£^  ^  As  you 
have  refused  the  farm  on  account  of  the  tithes,  I  shall 

I  2  take 
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1826.       take  money  upon  it;'  to  which  the  Plaintiff  said,  "  Of 
you  will  keep  it,  and  take  money  on  mortgage ;  very  wdl, 
I  am  quite  willing."     The  Defendant  replied,  "Yes, 
Sin"     Some  further  consideration  ensued  as  to  the  sum 
the  Defendant  would  be  able  to  borrow  on  mortgage; 
and,  on  the  Plaintiff  remarking,  that  the  Defendant 
would  not  be  able  to  obtain  more  than  7500/.  on  mort- 
gage, the  Defendant  began  to  converse  about  the  sale 
of  the  farm  to  the  Plaintiff  on  different  terms ;  and,  on 
the  same  being  settled  between  them,  the  terms  were 
reduced  into  writing  by  the  Plaintiff,  and  the  writing 
was  delivered  by  the  Plaintiff  to  the  Defendant     After- 
wards, on  the  24th  of  March,  the  deponent  and  the 
defendant  went  to  the  banking-house  of  the  Plaintiff 
who  asked  the  Defendant  what  he  wanted  with  him; 
the  Defendant  answered,  he  did  not  feel  satisfied  with 
the  last  agreement  they  had  made  about  the  farm ;  and, 
the  Plaintiff  having  asked  why,  the  Defendant  repliedj 
that  the  Plaintiff  had  gone  from  his  first  agreement,  and 
he,  the  Defendant,  wished  to  go  from  the  second.     The 
Plaintiff  said,  "  O,  very  well ;  what  do  you  want  more?** 
The  Defendant  answered,  he  wanted  1000/.  more  than 
the  price  mentioned  in  the  last  agreement.     The  Plain- 
tiff said,  "  I  shall  not  give  any  more  money;  I  shall  give 
it  up."  The  Defendant  then  replied,  if  Mr.  Robinson  did 
not  buy  it,  he  should  waive  the  sale  for  a  while  till  June* 
The  Plaintiff  said,  he  might  call  on  the  Saturday  follow- 
ing, and  he  would  consider  of  it.    On  Saturday,  the  27th 
oiMarcJi,  the  deponent  again  accompanied  the  Defendant 
to  the  house  of  the  Plaintiff,  and  the  Defendant  then  told 
the  Plaintiff,  he  should  have  the  farm  for  10,200/.  After 
some  observations,  the  Plaintiff  said,  he  would  give  him 
9500/.  for  it,  and  take  the  tithes  upon  himself;  on  which 
the  Defendant  said,  he  would  throw  off  200/.  and  take 
10,000/.  for  it:  the  Plaintiff  refused,  and  said  he  woaU 
not  give  any  more  money,  and  that  the  Defendant  might 
sell  it  to  whom  he  pleased.     The  Defendant  said,  he 

should 
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should  like  the  Plaintiff  to  have  it,  and  wished  him  to  1826. 
call  at  l^anion  on  the  Tuesday  or  Wednesday.  Accord- 
ingly, on  Wednesday  the  3 1st  of  March^  the  Plaintiff 
called  at  the  Defendant's  house  at  Stanton,  and  observed 
to  the  Defendant's  wife,  that  he  had  offered,  on  the  pre- 
ceding Saturday,  300/.  more  for  the  farm.  The  Defendant 
at  this  time  came  into  the  room,  and  told  the  Plaintiff, 
he  should  get  Mr.  Dodson  to  look  over  the  farm,  and  have 
part  of  it  surveyed ;  and  that  he,  the  Defendant  and 
Mn  Dodson,  would  call  upon  the  Plaintiff  in  Notting- 
han.  The  Plaintiff  answered,  "  Then  nothing  more 
can  be  said  at  this  time,"  and  left  the  house.  On  the 
8th  of  May  following,  the  Defendant,  along  with  the 
deponent,  called  on  the  Plaintiff  at  his  house  in  Notting- 
ham, and  told  him  he  had  altered  his  mind  as  to  selling 
the  farm,  and  having  determined  to  take  up  money  on 
mortgage,  desired  to  know,  if  the  Plaintiff  could  lend 
him  what  money  he  wanted.  The  Plaintiff  replied,  he 
should  insist  on  the  Defendant's  performing  one  of  the 
agreements,  and  would  give  hiui  his  choice ;  to  which 
the  Defendant  answered,  he  considered  himself  free 
from  both  agreements,  and  should  not  perform  either 
of  them« 

Mr,  Shadwell  and  Mr.  Knight,  for  the  Plaintiff,  {a) 

The  Plaintiff  has  a  right  to  insist  on  the  performance 
of  the  original  contract ;  but  as  he  admits  that  it  was 
subsequently  varied  in  the  points  mentioned  in  the 
memorandum,  the  Defendant  may,  if  he  pleases,  have 
the  benefit  of  those  variations.  Ramsbottom  v.  Gosden  [b) 
shews,  that  the  Court  will  decree  performance  of  a  written 

agree- 

(«)  The  cause  was  first  argued  time  of  bis  death,  judgment  had 
before  Lord  Gifford;  but,  at  the    not  been  pronounced. 

(b)  I  Vet,Sf  Beamet,  165. 

I  s 
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1826.  agreement  with  variations  sabsequently  introdnoed  ioto 
it  It  would  be  dangerous  to  give  mach  credit  to  the 
evidence  of  the  son  as  to  what  passed  sabsequently  Id 
the  1  Sth  of  March ;  but  the  circumstances,  even  as  stated 
by  him,  do  not  amount  to  an  abandonment  of  the 
contract. 

Mr.  Sugden  and  Mr.  PhiUimorej  contra. 

The  Plaintiff  admits  that  he  is  not  entitled  to  have 
the  agreement  of  the  5th  of  March  performed ;  and  the 
fact  of  the  subsequent  variations  would  constitute  a  good 
defence  to  a  bill,  asking  the  performance  of  the  original 
agreement.  He,  therefore,  prays  the  Court  to  cany 
into  execution  the  original  agreement,  as  varied  by 
the  unsigned  memorandum ;  in  other  words,  to  cany 
into  execution  an  agreement  with  parol  variations,  that 
is,  an  agreement  of  which  some  material  terms  are  con- 
tained in  an  instrument  signed  according  to  the  statute 
of  frauds,  and  other  material  terms  are  not  contained 
in  an  instrument  so  signed.  In  such  a  case,  a  court 
of  equity  does  not  interfere.  The  Marquis  of  Tawns^ 
hend  v.  Staiigroom  (a).  Hotter  v.  Read,  {b)  Ramsboitam 
V.  Gosden  was  a  case  not  of  subsequent  variation,  but 
of  an  agreement,  which,  by  the  mistake  of  the  solicitor 
who  prepared  it,  varied,  at  the  time  of  signing  it,  from 
the  intention  of  the  parties.  Besides,  the  plaintiff  there 
sought  to  enforce  the  performance  of  the  writtten  agrees 
ment,  and  the  defendant  appears  to  have  offered  to 
perform  it,  with  such  a  variation  as  would  render  k 
conformable  to  the  actual  intention.  The  defendant  did 
not  resist,  as  is  done  here>  the  performance  of  the  ccm^ 
tract,  either  with  or  without  variation ;  and  the  decree 
must  have  proceeded  on  his  submission. 

The 

(a)  6  Ves.  328.  {b)  0  Mod.  8G. 
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The  transactioDs  after  the  ISth  of  March  do  not  rest 
OD  the  single  evidence  of  the  Defendant's  son,  for  they 
are  affirmed  also  by  the  oath  of  the  Defendant  in  his 
answer;  and  they  imply  and  amount  to  a  waiver  of  any 
preceding  agreement.  The  conduct  of  the  parties  is 
allc^ether  irrational,  except  upon  the  supposition  that 
both  of  them  considered  themselves  unfettered  by  any 
previous  contract. 
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The  Master  of  the  Roixs. 

The  Plaindff  by  his  bill  prayed  a  specific  perform- 
ance of  the  agreement  entered  into  on  the  5th  of  March  ; 
ofiering  at  the  same  time  to  have  the  agreement  ex- 
ecutedy  in  case  the  Defendant  should  so  wish,  with  the 
variations  introduced  by  the  memorandum  of  the  13th 
^  March. 


December  1 1 . 


On  the  part  of  the  Defendant  it  was  contended,  that 
the  agreement  of  the  5th  oi  March  was  altogether  aban- 
doned ;  and  it  was  said,  and  authorities  were  cited  to 
shew,  that  parol  waiver  and  abandonment  might  be 
let  up  as  a  defence  to  a  bill  for  specific  performance. 
Unquestionably,  waiver,  even  by  parole,  would  be  a 
sufficient  answer  to  the  PlaintifiTs  claim.  But  it  has 
been  laid  down  in  all  the  cases,  that  such  a  defence 
most  be  established  with  the  greatest  clearness  and  pre- 
cision ;  and  the  circumstances  of  waiver  and  abandon- 
ment must  amount  to  a  total  dissolution  of  the  contract, 
placing  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into.  In  Price 
V.  Dyer^  Sir  JViUiam  Grants  speaking  of  the  waiver  of  a 
certain  agreement,  says  (a),  *^  The  waiver  spoken  of  in 

this 

(a)  17  Vet,  364. 
I  4 
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this  case  is  an  entire  abandonment  and  dissolution  of 
the  contract,  restoring  the  parties  to  their  former  situ^ 
ation."  The  question,  therefore^  in  this  cause,  is,  whe- 
ther, under  the  circumstances  which  are  here  brought 
before  me,  I  am  satisfied  that  there  was  an  absolute  dis- 
solution and  abandonment  of  the  contract  of  the  5th 
of  March. 


It  was  contended  on  the  part  of  the  Defendant,  that 
what  occurred  on  the  18th  of  March  amounted  to  such 
a  dissolution  and  abandonment ;  and,  for  the  purpose  of 
establishing  that  fact,  reference  was  made  to  the  me- 
morandum of  that  date,  and  to  the  evidence  of  the  son. 
According  to  the  evidence,  it  was  observed  by  the  De- 
fendant, in  the  course  of  the  conversation  between  him 
and  the  Plaintiff,  that,  as  the  Plantiff  had  Refused  the 
farm  on  account  of  the  tithes,  he,  Page^  was  desirous 
of  taking  up  money  on  mortgage;  that  the  Plaintiff 
replied,  that  he  was  quite  willing  that  the  Defendant 
should  do  so,  but  stated  his  belief,  that  not  more  than 
7500/.  could  be  raised  on  it  in  that  manner ;  that  the 
Defendant,  as  that  sum  would  not  be  sufficient  to  relieve 
h'ls  necessities,  entered  into  a  further  treaty  for  tlie  sale 
of  the  estate  to  the  Plaintiff;  and  that  the  terms  were 
settled  between  them,  and  were  reduced  into  writing  in 
the  memorandum.  Now  that  memorandum  refers  in  all 
its  parts  to  particular  stipulations  in  the  original  agree- 
ment. By  the  original  agreement,  in  case  the  rector 
established  a  claim  to  tithes,  one  half  of  the  burden 
was  to  be  borne  by  the  vendor;  by  the  second,  the  price 
was  reduced  flrom  9500/.  to  9200/.,  and  the  purchaser 
was  to  take  the  risk  of  the  rector's  claim  upon  himself. 
The  vendor  was  to  remain  in  the  occupation  of  the 
farm,  but  the  rent  was  to  be  reduced  from  330/.  a  year, 
as  fixed  by  the  first  contract,  to  322/. ;  and  to  make  up 
the  sum  of  9500/.,  which  was  the  price  originally  spe- 
cified, 
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dfied,  it  was  stipulated  that  Bdbinsm  should  lend  Piage 
SOOL  on  his  bond.  Now,  in  thefwhole  of  this  trans- 
action, it  does  not  appear  to  me,  that,  when  the  treaty 
was  entered  into  for  this  variation,  there  was  any  inten- 
tion in  the  mind  of  the  parties  to  abandon  the  original 
contract.  It  is  laid  down  in  the  authority  I  have  re- 
ferred to,  that,  where  parties  have  entered  into  a  binding 
agreement  in  writing,  and  variations  are  afterwards  in- 
troduced by  parol,  or  by  an  instrument  not  signed 
according  to  the  statute  of  frauds,  these  variations  are 
not  su£Scient  to  prevent  the  execution  of  the  agree- 
ment, and  are  no  answer  to  a  bill  for  specific  perform- 
ance. Therefore,  even  on  the  case  stated  by  the  De- 
fendant as  to  this  part  of  the  transaction,  the  Plaintiff 
would  be  entided  to  the  relief  he  prays. 

It  is  said,  that,  after  the  1  Sth  of  March,  the  parties 
met  and  had  communications,  in  which  the  contract  was 
treated  as  abandoned  ;  and  the  same  person,  the  son  of 
the  Defendant,  is  the  material  witness  as  to  what  passed 
on  these  occasions.  He  states,  that,  on  the  24'th  of 
Marckj  the  Plaintiff*  and  the  Defendant  again  met  at 
the  banking-bouse;  when  the  Defendant  said  to  the 
Plaintiff,  *^  As  you  went  from  the  first  terms,  I  am  de- 
sirous of  drawing  back  from  the  second:"  the  Plaintiff 
answered,  "  Very  well;  what  do  you  want  more?" 
Page  stated,  he  wanted  a  higher  price ;  and  Robinson 
sud,  **  I  shall  not  give  any  more  money;  I  shall  give 
it  up."  Was  that  assented  to  on  the  part  of  the  De- 
fisndant?  Did  he  instantly  say,  "  Well,  there  is  an 
end  and  dissolution  of  the  agreement :  let  it  be  given 
up  instantly?"  On  the  contrary,  nothing  took  place, 
except  an  appointment  to  meet  at  a  future  time,  in  order 
to  consider  the  subject.  On  that  subsequent  day  they 
did  meet.  Page  proposed,  that  he  should  have  10,200/. 
for  the  farm :  Robinson  offered  9500/.,  and  to  take  the 

risk 
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1826*  risk  of  the  daim  of  tithes  on  himself;  Page  altered  hb 
proposal  to  10,000^  i  RobinsorCs  answer  was,  '^  that  he 
would  not  give  more  than  9500JL,  and  that  Page  might 
sell  the  fiurm  to  whom  he  pleased."  Did  Page  ever  take 
advantage  of  BMnsoti^s  offer  ?  In  order  to  constitnte 
an  abandonment  of  a  contract,  the  act  must  be  mntnaL 
Here,  instead  of  assenting  to  the  abandcmment,  Page 
relied,  that  he  wished  the  Plaintiff  to  have  the  fiurnif 
and  requested  that  he  would  call  at  his  house  on  the 
Tuesdmf  or  Wednesday  following.  Bobinson  did  call  on 
that  day ;  and,  according  to  the  evidence  of  the  son,  in* 
formed  the  wife  of  th^  Defendant  that  he  had  aSend 
300/.  more  for  the  farm :  the  Defendant  stated  that  he 
would  have  the  fiurm  surveyed,  and  that  he  and  the  suiv 
veyor  would  call  on  the  Plaintiff  in  Nottingham  s  and 
the  Plaintiff  went  away,  observing,  <^  Then  nothing 
more  can  be  said  at  this  time/'  Such  is  the  substance 
of  the  evidence  of  the  son;  and,  giving  fidleffsct  to  every 
word  of  that  evidence,  I  do  not  see  sufficient  to  satisfy 
me,  that  the  parties  intended  to  abandon  the  agreement 
There  was  a  desire  on  the  one  side  to  get  a  higher  priqe ; 
there  was  a  disposition  on  the  part  of  Robinson  to  give 
something  more^  though  not  so  much  as  was  demanded ; 
but  I  do  not  find,  that  the  original  agreement  entered 
into  between  the  parties,  or  the  variations  subsequend^ 
made  in  it,  were  abandoned  by  any  thing  that  took  plaoa. 

• 

It  is  material  on  this  occasion  to  consider,  who  the 
person  is,  on  whom  lies  the  whole  weight  of  the  case,  as 
stated  by  the  Defendant  He  is  the  heir-at-law  of  a 
very  old  man,  and  might  have  some  view  to  the  inherit- 
ance of  this  property.  The  story  be  tells  is  in  an  ex* 
treme  degree  improbable.  What  reason  is  there  lo 
suppose,  that  the  Plaintiff,  who  had  no  reason  to  be 
dissatisfied  with  his  bargain,  would  consent  to  abandon 
the  agreement;  and,  at  the  very  same  moment,  enter 

into 
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into  a  new  treaty  for  the  purchase  of  the  same  pro-  1826. 
perty  at  an  advanced  price?  There  is  another  cir- 
cumstance not  immaterial.  As  ihe  conversation  of  the 
S4th  of  March  took  place  at  the  house  of  the  Plain- 
tiff where  the  original  agreement  was  entered  into, 
and  where,  in  all  probability,  it  remained,  it  seems  a 
little  singular  that  the  agreement  was  not  cancelled,  if 
they  meant  it  should  be'  abandoned,  and  that  it  should 
haTe  remained  uncancelled  in  the  possession  of  the 
Plaintifi^  while  the  memorandum,  containing  the  vari- 
ations, remained  in  the  hands  of  the  Defendant.  Had 
the  meeting  occurred  at  a  place  distant  from  the  spot 
where  the  agreement  was  deposited,  that  might  have 
affi>rded  an  explanation  of  the  circumstance.  But,  as  the 
case  stands,  there  is  nothing  to  weaken  the  force  of  the 
observation,  except  only  in  this  respect,  that  the  parties 
leem  to  have  had  much  confidence  in  each  other,  and  did 
not  even  think  it  necessary  to  keep  copies  of  the  instru- 
ments which  remained  in  their  possession  respectively. 

My  opinion  is,  that  the  right  of  the  Plaintiff  to  com- 
pel a  specific  performance  is  not  affected  by  any  thing 
that  has  taken  place ;  and,  as  he  has  offered  that  the  per- 
formance should  be  with  the  variations  introduced  by 
the  memorandum  of  the  ISth  o£  Marchy  the  decree  must 
be  in  that  form,  if  the  Defendant  thinks  proper  to  accept 
the  offer.  If  the  Defendant  does  not  accept  it,  the  decree 
must  be  for  a  specific  performance  of  the  agreement  of 
the  5th  of  March. 


Bfr.  Sugdenj  for  the  Defendant,  declined  to  make  any 
election :  and  the  decree  was  for  the  specific  performance 
of  the  agreement  of  the  5th  oi  March. 


The  suit  was  terminated  by  an  amicable  arrangement; 
and  the  decree  does  not  seem  to  have  been  drawn  up. 
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POPE  V.  WHITCOMBE. 


18SI6. 
November  99. 

1887. 
October  50. 

A  tesutrix  TLTAR  Y  CHILDE  by  her  will  gave  certain  trades ; 

tBTMt  of  the  *"^  then,  "  as  concerning  the  rest  and  residue  of 

residue  to  her  her  estate  and  effects,   money,   securities  for  moneys 

his  life»  and,  stock  in  trade,  and  debts  to  her  owing  independent  of 

^ter  his  death,  her  husband,  and  which  had  come  to  her,  or  she  had 

she  gBTe  the 

residue  to  her  acquired  since  his  death,  she  did  give  and  bequeath  die 

mu^forfou'  ''^t^rcst,  dividends,  and  produce  thereof,  as  they  should 

persons  by  arise,  accrue,  due,  and  become  payable,  unto  her  brother 

surmors  and  ^^^^^^^  Pope^  during  his  natural  life,  directing  her  ex- 

sunrivof  of  ecutors  to  put  and  place  out,  or  vest  such  residue  in 

paid  to  them  ^^^y  manner  they  should  think  proper  in  the  mean  time, 

r^pectivdy  ^^d  until  his  death ;  and  from  and  after  his  decease,  she 

when  toey  t  i     • 

should  attain  did  give  and  bequeath  such  resi<lue  unto  her  said  exe- 

wi^intor^t  ^"^^^^  *"^  ^^  survivor  of  them,  and  the  executors  and 

in  the  mean  administrators  of  such  survivor,  in  trust  for  William^ 

four  persons  ^^^  ^^  ^^^  brother  William  Popc^  and  Arthur^  Sarahy  and 

two  died  dur-  Elizabeth  Groombridgey  children  of  the  then  lately  de- 

the  brother :  ceased  Arthur  Groombridgey  and  the  survivors  and  sur- 

S^^^d^*^  vivor  of  them,  share  and  share  alike,  to  be  paid  or  as- 

take  vested  in-  signed  to  them  respectively  as  they  should  attain  the 

J^f  W.  «g«  of  twenty-one  years,  with  interest  in  the  mean  time, 

sidue,  but  that  and  until  they  should  be  entitled  unto  and  receive  their 

it  belonged  to  shares  respectively  of  the  said  trust  premises." 
the  two  sur- 

During  the  William  Pope^  the  father,  died  in  the  month  of  January 

lifetime  of  the  j  ggg .  fynnam  PopCy  the  son,  and  Elizabeth  GroombridgCy 

testatrix  s 

brother,  one  died  in  the  lifetitne  of  William  Pope  the  father :  and 

of  the  two  Arihir 

survivors  as-  -r*#»^»"» 

signed  all 

her  furniture,  plate,  &c.  and  all  other  the  estate  and  effects,  of  or  to  which  she 
was  then  possessed  or  entitled,  to  trustees,  upon  trust  for  her  creditors :  this  assign- 
ment did  not  pass  her  contingent  interest  in  the  testatrix's  residuary  estate. 
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Arthur  Groombridge  and  Sarah  GrpombriJ^ej  on  the        1826. 

death  of  WiUiam  Pope  the  father,  claimed  to  be  entitled     ^TT'*"^ 

.  Pope 

in  equal  shares  to  the  residue  so  bequeathed  by  the  will  v. 

of  Jfary  Childe.  '  Whitcomib. 

In  the  year  1816,  Sarah  Groombridge^  by  deed,  re- 
citing that  she  had  proposed  to  assign  all  her  estate 
and  effects  to  Joseph  Lonoe  and  Samuel  Gotijon^  in  trust 
for  themselves  and  her  other  creditors,  did,  in  pursuance 
thereof^  bargain,  sell,  assign,  and  transfer  unto  Lotme 
and  Gotgon,  and  their  executors,  administrators,  and 
assigns,  **  all  and  singular  the  household  furniture, 
plate,  linen,  and  china,  stock  in  trade,  goods  and  mer- 
chandize, debts,  sums  of  money,  bills,  notes,  and  se- 
curities for  money,  and  all  other  the  estate  and  effects 
whatsoever  and  wheresoever,  of  or  to  which  she,  Sarah 
Groombridge,  was  then  possessed  of  or  entitled,"  to  hold 
the  same  unto  Lowe  and  Goiyon^  their  executors,  admi- 
mstrators,  and  assigns,  upon  the  trusts  therein  mentioned, 
for  the  benefit  of  her  creditors. 

Petitions  were  presented  in  this  cause,  which  raised 
two  questions : 

First,  whether  the  personal  representatives  of  William 
Pope  the  son  and  Elizabeth  Groombridge  were  entitled 
to  a  share  of  the  residue ;  or  whether  the  whole  of  the 
residue  vested,  upon  the  death  of  Pope  the  father,  in 
Arthur  Groombridge  and  Sarah  Groombridge  ? 

Secondly,  whether  the  deed  executed  by  Sarah,  in 
1816,  passed  her  interest  in  the  residue? 

Mr.  Koe,  for  some  of  the  parties. 

If  a  fund  is  given  to  two  or  more  persons,  and  to  the 
survivors  or  survivor  of  them,  the  survivorship  is  to  be 
referred  to  the  period  when  the  division  is  to  take  place; 

and 
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1826.       and,  when  a  prevkmar  life-estate  is  given,  the  period  of 
the  division  is  the  death  of  the  tenant  for  life.    Cripps  ▼• 
Wookott  {a)y.  DanieU  i.  Damett.  {b)    Therefore,  of  the 
Whitoomib.   f^^Y  persons  to  whom  the^  residue  is  finally  given,  the 
two,  who  survived  the  tenant  for  life,  are  alone  entitled. 

Mr.  Wrcofi  conh-d. 

The  residue  is  in  fact  given  to  the  executors  in  tnist 
for  William  Pcpe,  during  his  life  (for  they  are  directed  to 
place  it  out  at  interest  as  they  may  think  proper);  anc^ 
afier  his  death,  it  is  given  to  them  in  trust  for  the  four 
persons  who  are  named,  and  the  survivors  and  survivor 
of  them.  The  words  of  survivorship  relate  to  the  deatli 
of  the  testatrix.  The  bequest  is,  in  substance,  a  gifi  to 
one  for  life^  with  remainders  over.  These  remainders 
are  jnimdjacie  vested;  and  the  words  of  survivorships 
V  which  must  be  admitted  to  be  ambiguous,  will  not 

prevent  interests  from  vesting,  which,  but  for  themjt 
would  be  clearly  vested. 

Mr.  Moore f  for  others  of  the  parties. 


On  the  question,  as  to  whether  the  share  of  Sarah 
passed  by  the  assignment  of  1816,  it  was  argued,  on  the 
one  hand,  that  it  was  intended  to  convey  only  the  pro- 
perty of  which  she  had  the  controul ;  and  that  this  in- 
tention was  manifested,  both  by  the  enumeration  of  par- 
ticulars which  preceded  the  general  words,  ^'  all  other 
the  estate  and  effect%^^  and  by  the  qualifying  clause, 
which  followed  them,  viz.  ^^  of  or  to  which  she  was  then 
possessed  or  entitled." 

On  the  other  hand,  it  was  said,  that  the  words,  ^  all 
the  estate  to  which  she  was  then  entitled,"  passed  every 

interoity 

(a)  4  Mad.  11.  (5)  6  Vet.  997. 


CASES  IN  CHANCERY.  187 

interest,  whether  contingent  or  vested,  defeasable  or  in-        1826. 
defeasable,  which  was  then  in  her* 


The  Lord  Chancellor.  ' 

By  the  terms  of  this  will,  the  interest  of  the  residue 
was  given  by  the  testatrix  to  her  brother  William  Pope^ 
and  the  executors  were  authorised  to  place  out  the  fund, 
18  they  should  think  proper,  during  his  life ;  and,  from 
and  after  the  death  of  William  Pope,  the  residue  itself 
vas  given  to  the  executors  in  trust  for  the  persons  therein 
named,  and  the  survivors  and  survivor  of  them,  share 
and  share  alike,  to  be  paid  or  assigned  to  them  re» 
Sjpectivdy  as  they  should  attain  the  age  of  twen^-one 
years,  with  interest  in  the  mean  time,  until  they  should  be 
oititled  unto  and  should  receive  their  shares  respectively. 
By  this  will,  the  testatrix  bequeathed  only  the  interest  of 
die  fiind  during  the  life  of  William  Popes  the  principal 
WB8  not  ^ven  until  after  his  death.  That  also  was  the 
period  assigned  by  the  testatrix  for  the  distribution  of 
their  proportions  of  the  fund,  among  such  of  the  legatees 
as  were  then  of  the  age  of  twenty-one^  and  from  which 
the  division  of  the  interest  was  to  be  made  with  reference 
to  those  who  had  not  attained  that  age.  I  think,  there- 
five^  that  those  only  of  the  legatees,  who  were  living  at 
the  death  of  William  Pope,  are  entitled  to  share  this  pro- 
perty ;  and  that  such  was  the  intention  of  the  testatrix. 
Those  persons  are  Arthur  and  Sarah  Groombridge. 

With  respect  to  the  petitioners,  Ixme  and  Goujorij 
who  claim  the  share  of  Sarah  Groombridge  under  the 
assignment  contained  in  the  trust-deed  of  1816,  I  think 
their  claim  cannot  be  sustained.  I  think  her  share  did 
not  pass  either  under  the  particular  or  the  general  words 
cmtained  in  that  instrument.  The  petitioners,  Arthur 
and  Sarah  Groombridge^  roust  therefore  take  the  property 
in  question  in  moieties. 


18S7. 
October  50. 
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1826. 


November  29.  In  the  Matter  of  FORTESCUE. 

Surplus  stock,  /CERTAIN  real  estates  had  been  devised,  after  some 

arising  from  previous  limitations,  to  the  first  son  of  the  body 

sales  under  . 

the  acts  for       of  William  Fortescue  who   should  attain   the  age  of 

ti  "^th  ^  twenty-one  years,  his  heirs  and  assigns.  The  previous 
land-tax,  will  limitations  had  been  exhausted ;  and  John  Faithful  JFbr- 
be  transferred   ^*^^*^>  the  first  son  of  William  Fortescue^  who  attained 

to  the  ^arty,  twenty-one,  was  now  entitled  in  possession  to  the  estates 

who,  if  It  were  .     ^ 

hud  out  in  the  *n  *c^ 

1>urchase  of  f 

ands,  would 
be  entitled  to        Under  the  acts  for  the  redemption  of  the  land-tax, 

tSnv^^^to'^'  a  part  of  the  lands  had  been  sold  for  the  purpose  of 
him  in  fee.       redeeming  the  land-tax  on  other  parts  of  the  devised 

estates;  and,  after  transferring,  out  of  the  purchase- 
monies,  a  sufficient  amount  of  stock  to  the  commis- 
sioners for  the  reduction  of  the  national  debt,  and  pay^ 
ing  the  costs,  there  remained  a  surplus  of  1686/.  12s.  \d^ 
three  per  cent  consolidated  bank  annuities,  standing  in 
the  name  of  the  accountant-general,  {a) 

John 

{a)  The  42  G.Z»  c.  116.;  see  tion  to  be  preferred  in  a  sum- 
sections  98,  9  9^  1 00.  The  latter  mary  way),  in  the  dischai^ge  of 
section  provides,  that  the  surplus  any  debt  or  debts,  or  parts 
stock,  arising  from  sales  under  thereof,  affecling  the  manon, 
the  act,  shall  be  placed  in  the  messuages,  lands,  tenementa,  or 
name  of  the  accountant-general  hereditaments,  the  land-tax 
of  the  Court  of  Chancery,  "  to  charged  whereon  shall  have  been 
the  intent  that  such  surplus  stock  so  redeemed ;  or  where  the  same 
may  at  a  convenient  time  be  shall  not  be  so  applied,  then  the 
sold,  and  the  money  arising  same  shall  be  laid  out  and  in- 
therefrom  applied,  under  the  di-  vested,  under  the  like  direction 
ration  and  with  the  approbation  and  approbation,  in  the  purchaie 
ofthe  said  court  (to  be  signified  of  other  manors,  messuages,lands, 
by  an  order  made  upon  a  pcti*  tenements,   and    hereditaments, 

which 
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John  Faithful  Fortescue  presented  a  petitioDi  praying        1826. 

that  the  stock  miffht  be  transferred  to  him.  ,     r^~' 

^  In  the  Matter 

ofFoBTESCUS. 

When  the  petition  came  on,  a  doubt  was  entertained, 
whether,  under  the  words  of  the  act,  the  Court  could 
make  any  other  order  than  that  the  stock  should  be 
sold,  and  the  money  laid  out  in  the  purchase  of  lands : 
the  100th  section  of  the  42  G.  3.  c.  116.  providmg, 
thaty  where  there  should  be  a  surplus  of  stock  pro- 
duced by  the  sale  of  lands  in  England  for  the  re- 
demption of  the  land-tax,  it  should  be  invested  in  the 
name  of  the  accountant-general,  and  applied  by  order 
of  the  Court  in  discharge  of  debts  affecting  the  lands  of 
which  the  land-tax  ^had  been  redeemed,  or  in  the  pur- 
diase  of  other  lands,  to  be  conveyed  to  the  same  uses  to 
which  the  lands,  that  were  sold,  stood  limited,  or  such  of 
diem  as  should  be  existing  at  the  time  of  making  the 
ooDTeyance. 

Mr.  Wrcyj  for  the  petition. 

In  the  present  case,  if  the  words  of  the  act  were 
poFBued  literally,  lands  would  be  purchased,  and  would 
be  conveyed  to  the  petitioner  in  fee.  Under  such  circum- 
stgnces,  he  has  a  right  to  have  the  stock  transferred  to 
hinif  without  the  circuity  of  the  purchase  of  land. 

The 


viddi  thall  be  conveyed  and  set-  determined  and  capable  of  taking 

ded  to,  for,  and  upon  such  and  effect ;  and,  in  the  mean  time,  the 

IIm  like  uses,  trusts,  intents,  and  dividends  and  annual  produce  of 

puipofet,  and  in  the  same  man*  such  surplus  stock   shall,  from 

aer,  as  the  manors,  messuages,  time  to  time,  go  and  belong  to 

kadi,  tenements,  and  heredita-  the  person  or  persons  who  would 

■CBts^  which  shall  be  so  sold,  for  the  time  being  have  been  en- 

Bortgigedy  or  charged  as  afore-  titled  to  the  rents  and  profits  of 

■id,  stood  settled  and  limited,  the  said  manors,  messuages,  lands, 

or  mdi  of  them  as,  at  the  time  tenements,  and  hereditaments,  in 

of  naking  such  conveyance  and  case  such   last-mentioned  pur- 

■mlfinent,  ihail  be  exiftiBg  un-  chaseaodfettlement  were  made." 

Vol.  III.  K 
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1826.  The  Master  of  the  Rolls  was  of  opinion,  that,  if  the 

T    th  "m  tt     petitioner  would  have  been  entitled  in  fee  to  lands  pur- 
of  FoRTEscuE.  chased  with  the  ^toek,  the  Court  had  jurisdiction,  under 

the  words  of  the  act,  to  order  the  stock  to  be  trans- 
ferred to  him ;  and  a  reference  was  directed  to  the  Master, 
to  inquire,  whether  there  were  any  incumbrances  on*  the 
fund,  and  whether  the  petitioner  was  entitled  to  it. 


1829.  , 

November  29, 

1827.  GILLESPIE  V.  ALEXANDER. 

Fdn-uarvt, 
Apru, 

In  a  fuit  for  TN  this  suit,  which  was  instituted  for  the  administra- 
traiion°of  a*  ^'^"  of  General  Gillespie^a  estate,  the  original  decree, 

testator^H  as-     made  on  the  15th  of  November  1820,  directed,  among 

66 18  afVcr  the 

decree  on  fur-  Other  things,  the  usual  accounts  of  his  assets,  and  of  his 

ther directions  debts  and  legacies.     On  the  23d  of  March  182S,  the 

had  sane-  -mir  i     i  . 

tionedpay-       Master  made  his  report;    in  which  he  certified,  that 

the^executor  ^^^^''^^  creditors  had  come  in  before  him  and  proved 

in  discharge  their  debts,  amounting  in  the  whole  to  269/.  1 9s.  2d* 

andM^d^-  ^y  °"  order,  made  on  the  15th  of  April  1823,  directions 

rected  the  were  given  for  paying  the  debts  reported  due;  and  they 

to  be  appor-  ^ere  accordingly  paid.     The  decree  on  further  direc- 

tioned  among    jj^ns,  made  on  the  1 2th  oijanuanj  1 825,  after  ascertain- 

the  other  lega-  .j.        #.       • 

tees,  a  creditor  ing  the  rights  of  the  parties,  providmg  for  the  payment 

obtained  per-    ^  ^j^     costs,  and  recitinff  that  the  creditors  of  the  tes- 

mission  to  ... 

prove  his  tator  had  been  paid  their  respective  debts  set  forth  in 

Master  subse-  ^^  schedule  to  the  Master's  report,  ordered,  that  the 
quently  re-  residue  of  the  fund  in  Court,  and  also  the  bank  au- 
to be  due  to     nuities  which  should  be  purchased  in  pursuance  of  the 

him;  but,  in  directions  therein  contained,  should  be  apportioned 
the  mean  time,  '^^ 

the  fund  had  amoi^ 

been  appor- 
tioned, and  part  of  it  had  been  paid  over,  while  the  remainder  had  been  carried  to 
the  account  of  particular  legatees:  Held,  that  ttie  creditor  was  entitled  to  receive 
out  of  the  funds  of  the  legatees  so  remaining  in  court,  not  the  whole  of  the  debt, 
but  only  a  part  of  it,  bearing  the  same  proportion  to  the  whole,  as  the  legacies  given 
to  those  legatees  bore  to  the  whole  amoont  of  the  legacies  given  by  the  wilU 
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among  the  legatees  and  the  annuUants,  except  such  of       IS96. 
diem  whose  legacies  might , appear  to  have  been  paid;        "^  -' 
and  audi  apportionments,  when  Appropriated  in  the  m, 

manner  therein  directed,  were  to  be  considered  as  in   AuoAiiiiBa, 
discharge  of  the  several  legacies,  so  far  as  the  value  of 
soch  apportionments  should  extend.     There  was  also  a 
direction,  that  the  executors  should  be  allowed  the  sums 
which  they  had  paid  in  discharge  of  legacies. 

In  November  1825,  Alexander  Lean^  claiming  to  be  a 
creditor  of  General  Gillespie^  petitioned  to  be  at  liberty 
to  go  in  and  prove  his  debt;  and  that  so  much  of  a 
sum  of  14,177^  165.  9d.  three  per  cent  bank  annuities, 
then  standing  in  the  name  of  the  accountant-general,  to 
the  credit  of  the  cause,  as  might  be  sufficient  to  raise 
the  sum  which  should  be  reported  due  to  him,  might 
be  sold  for  pajrment  of  his  demand.  On  the  29th  of 
November  1825,  an  order  was  made,  that  he  should  be 
at  liberty  to  go  in  and  prove  such  debt,  he  paying  the 
ooals  of  the  petition  and  of  the  proceedings  before  the 
Master.  On  the  26th  of  July  1826,  the  Master  re- 
ported that  1636/.  Is.  5d.  was  due  to  the  petitioner  from  * 
the  estate  of  General  Gillespie. 

In  the  mean  time,  about  December  1825,  the  fund  in 
Court  had  been  apportioned  by  the  Master  among  the 
annuitant  and  the  unsatisfied  legatees;  and  part  of  it  was 
paid  out  in  discharge  of  some  of  the  legacies.  A  few  of 
the  legacies  had  been  paid  long  before  (a);  and  those 
payments,  though  not  made  under  the  authority  of  the 
Court,  had  been  directed  to  be  allowed  to  the  executor 
by  the  decree  o(  January  1825. 

Lean 

(a)  Tbifl  fact  did  not  appear  Master  of  the  Rolls ;  but  it  was 
oa  tbe  pedti^  preteated  to  the    stat^  in  the  petition  of  appeal; 

K  2 
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1826.  Lean  then  presentad  a  pedtioii,  stadng,  that,  pendiiig 

his  proceedbgs  m  the  Mast^s  office,  the  parties  bad 
proceeded  to  make  the  apportiooment  under  the^ecree 
on  further  directiims ;  and  that  there  were  stumling  to 
the  credit  of  this  cause  the  following  soms  of  three 
per  cent,  consolidated  bank  annuities :  -« 

To  the  Plaintiff,  the  annuitant's  account  i£5045  18     4 

To  Selina  GUUspu^s  account  -  -  4863  10  8 
To  the  account  of  the  two  children  by 

the  Afalay  girls            -            -           -  426  12  10 

Four  and  Leim/s  account           -          -  90     3    6 

Total       -     1^10,426     5     4 


The  prayer  was,  that  the  report  might  be  confirmed; 
that  the  Master  might  be  ordered  to  apportion  to  laean  as 
much  of  the  several  sums,  standing  in  the  name  of  the 
accountant-general  to  these  several  accounts,  as  should 
be  sufficient  to  satisfy  his  debt  of  16S6/«  Is.  Sd. ;  and  that 
the  accountant-general  might  be  directed  to  sell  so  much 
of  the  bank  annuities  so  apportioned,  as  would  be  suffi- 
cient to  pay  the  demand. 

All  these  sums,  except  that  carried  to  the  annuitant's 
account,  had  been  kept  in  Court  by  reason  of  the  in- 
fiincy  of  the  persons  entitled  to  them,  or  their  residence 
in  a  foreign  country. 

Mr.  Tinney^  in  opposition  to  the  petition. 

The  effect  of  the  application  is,  to  throw  upon  t|^ 
annuitant  and  three  legatees  the  whole  of  a  debt,  which 
should  be  borne  by  all  the  legatees  equally.  The  cre- 
ditor has  no  claim  to  indulgence,  for  he  did  not  come  in 
under  the  decree  in  due  time.  The  apportionment  was 
made^  and  legacies  were  paid,  after  he  bad  presented  his 

petition; 


CASES  IN  CHANCERS. 

petition ;  and,  if  he  meant  to  assert  a  right  to  render 
each  and  every  part  of  the  fund  in  Court  liable  to  the 
whole  of  his  demand,  he  ought  to  have  taken  care  that 
no  portion  of  it  was  paid  out  in  the  mean  time.  ^  It  is 
only  from  accidental  circumstances  that  these  particular 
sums  still  remain  in  the  name  of  the  accountant-general ; 
but,  by  being  carried  to  the  separate  account  of  the  per- 
sons entitled  to  them,  they  belong  as  completely  to  those 
persons  as  if  they  had  been  actually  paid  to  them. 


138 
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G1LLE8FU 
Albxanbee. 


Mr.  PembertoTij  contri. 

Every  sum,  which  is  part  of  the  assets,  so  long  as  it 
remains  in  court,  must  answer  the  claims  of  the  creditor; 
and  if  any  legatee  is  by  this  means  disappointed,  while 
other  legatees  have  been  fully  satisfied,  he  must  seek 
his  remedy  against  them.  Before  the  apportionment 
was  made,  the  creditor's  petition  was  presented ;  and,  as 
the  executors  and  legatees  had  thereby  notice  of  his 
daim,  it  was  their  business,  not  his,  to  take  care  that 
nothing  should  be  done  by  any  of  them,  which  might 
operate  to  the  prejudice  of  others  among  them. 

The  Master  of  the  Rolls. 

It  is  said,  it  was  the  duty  of  the  creditor  to  have  ap- 
plied to  the  Court,  in  order  to  prevent  any  of  the  legacies 
from  being  paid,  till  his  demand  was  satisfied ;  but  I  do 
not  see  why  the  onus  of  protecting  the  fund  should  be 
thrown  on  him.  He  is  entitled  to  have  his  debt  paid ; 
and  it  must  be  apportioned  among  the  funds  of  the  dif- 
ferent legatees,  whose  legacies  still  remain  in  court. 
Those  legatees  are  not  without  their  remedy:  they  can 
call  on  the  other  legatees  to  contribute. 


The  order  of  the  Master  of  the  Rolls  confirmed  the 
report,  and  directed  the  debt  to  be  apportioned  among 

K  3  the 


Ko/vemberSt9. 
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lS2Sm  the  four  sums  of  stock  remainiug  in  court,  and  to  ke 

^7  ^  ■-  paid  by  the  proceeds  of  a  proportionable  part  of  each  of 

9.  the  four  sums* 
Alizaxj>uu 


From  this  order  the  infant^  Selina  Gillespie^  appealed* 

• 

The  petition  stated,  that  there  was  still  considerable 
outstanding  personal  estate  of  the  testator,  which  was 
in  the  course  of  being  gotten  in ;  and  it  insisted,  that 
Lean  ought  not  to  receive  any  part  of  his  debt  out  of 
the  four  sums  carried  over  to  particular  accounts,  but 
only  out  of  any  outstanding  estate  which  might  be 
gotten  in;  that,  at  all  events,  it  was  unjust  to  throw 
the  whole  of  the  debt  upon  persons,  whose  fundsy 
though  definitively  appropriated  to  them,  had,  from 
accidental  circumstances,  remained  in  court;  and  that 
the  funds  so  appropriated,  if  chargeable  at  all,  ought  to 
be  charged  only  with  a  proportion  of  the  debt,  accord* 
ing  to  the  ratio  which  those  funds  bore  to  all  the  an- 
nuities and  legacies  bequeathed  by  the  testator.  The 
prayer  was,  that  the  order  of  the  Master  of  the  Rolb 
might  be  reversed;  that  Lean  might  not  reeeive  any 
part  of  his  debt  out  of  the  appropriated  funds  set  apart 
for  Selina  Gillespie :  that,  at  any  rate,  the  whole  of  the 
debt  might  not  be  paid  out  of  the  four  sums  set  apart  ibr 
Selina  Gillespie^  the  annuitant,  the  two  children  by  the 
Malay  girls,  and  Four  and  Leary^  but  only  such  part 
thereof  as  should  be  just,  regard  being  had  to  the  pro- 
portion which  that  annuity,  and  those  three  legacies, 
bore  to  the  other  legacies  bequeathed  by  the  testator ; 
and  if  any  part  of  the  sum  apportioned  in  respect  of 
Selina  Gillespi^s  legacy  should  be  paid  to  the  creditor, 
then  that  provision  might  be  made  for  making  the  same 
good  to  her,  out  of  any  outstanding  or  future  personal 
estate  of  the  testator,  which  might  be  gotten  in. 

Mr. 
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Mr.  Hart  and  Mr.  TinneJ/9  for  the  Appellant. 

The  original  decree  precludes  all  creditors,  who  do 
not  come  in  under  it,  from  the  benefit  of  the  adminis- 
tration of  the  assets  in  this  court;  and,  though  a  creditor 
may  obtain  special  leave  in  later  stages  of  the  proceed- 
ings, to  come  in  at  his  own  expence,  he  will  not  be  per- 
mitted to  undo  any  thing  that  has  been  done.  He  cannot 
interfere  with  payments  which  have  been  made  —  with  a 
distribution  which  has  actually  tfdcen  place ;  he  can  look 
for  the  satisfaction  of  his  claim  only  to  an  unappro- 
priated residue,  or  to  assets  which  may  be  collected  in 
future.  Here  there  is  outstanding  personal  property  to 
a  considerable  amount,  so  that  he  will  suffer  no  detri* 
ment.  Could  he  call  back  the  money  from  the  legatees 
who  have  been  paid?  If  he  can,  why  does  he  not  do  so  ? 
Why  does  he  tfirow  the  whole  burden  on  four  legatees  ? 
If  he  cannot,  upon  what  principle  can  he  interfere  with 
the  funds  in  court?  For  those  funds,  though  nominally 
in  court,  are,  in  law,  the  property  of  individual  legatees. 
The  Court  holds  them,  not  for  the  purpose  of  adminis- 
tration (as  to  them  the  business  of  administration  is 
over),  but  as  a  trustee  for  the  persons  to  whose  accounts 
they  are  respectively  carried.  If  the  Plaintiff  had  not 
been  an  infant,  her  legacy  would  have  been  paid  out 
long  since.  Is  her  infancy,  which  induces  the  Court  to 
retain  her  money  under  its  own  protection,  to  expose 
ber  to  a  demand  which  could  not  otherwise  be  brought 
against  her? 


IS26* 


Gillespie 

V, 

Alexandeb, 


At  all  events,  the  laches  of  the  creditor  must  n6t  be 
permitted  to  injure  individual  legatees.  If  he  had  come 
in  before  the  apportionment,  the  burden  would  have 
been  bom  by  the  whole  fund  in  court,  and  only  a  pro- 
portion of  it  would  have  fallen  to  the  share  of  these 
four  legatees.  He  cannot  now  take  more  than  that  pro- 
portion of  the  sums  allotted  to  them. 

K  4  Mr. 
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Gillespie 

V, 

Alexander. 


Mr.  Heald  and  Mr.  Pemberton^  conh'd. 

The  right  of  the  creditor  cannot  be  varied  by  the  cir- 
cumstance of  there  being  outstanding  personal  estate' 
he  is  not  to  wait  for  those  future  assets,  when  there  is  a 
fund  in  court  It  is  unreasonable  to  resist  what  he 
asks,  since  his  right  is  higher  than  that  of  the  legatees; 
and  there  is,  according  to  their  own  allegations,  an  avail* 
able  fund,  out  of  which  they  may  secure  to  themselves 
compensation  for  any  temporary  or  apparent  loss,  to 
which  his  assertion  of  his  right  may  expose  them. 
Neither  is  the  creditor's  right  affected  by  the  appor- 
tionment and  the  payments,  which  have  been  made  since 
he  presented  his  petition.  It  was  the  duty  of  others  to 
take  care,  that  nothing  should  be  done,  which  might 
render  the  enforcement  of  his  demand  more  injurious 
to  some  of  the  legatees  than  to  others ;  but,  so  far  as 
he  is  concerned,  the  whole  suit  must  be  regarded  as  in 
the  very  situation  in  which  his  petition  found  it.  He  is 
entitled  to  fix  upon  assets  of  the  testator,  wherever  he 
can  find  them ;  and  if  he  takes  more  from  one  legatee 
than  from  others,  the  question  of  their  mutual  equities 
is  one  about  which  he  needs  not  to  trouble  himself* 


The  Lord  Chancellor. 

Although  the  language  of  the  decree,  where  an  account 
of  debts  is  directed,  is,  that  those,  who  do  not  come  in^ 
shall  be  excluded  from  the  benefit  of  that  decree ;  yet 
the  course  is,  to  permit  a  creditor,  he  paying  the  costs 
of  the  proceedings,  to  prove  his  debt,  as  long  as  there 
happens  to  be  a  residuary  fund  in  court  or  in  the  hands 
of  the  executor,  and  to  pay  him  out  of  that  residue.  If 
a  creditor  does  not  come  in  till  after  the  executor  has 
paid  away  the  residue,  he  is  not  without  remedy,  though 
he  is  barred  the  benefit  of  that  decree.  If  he  has  a  mind 
to  sue  the  legatees,  and  bring  back  the  fund,  he  may  do 

so: 
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80 ;  bat  he  cannot  affect  the  legatees,  except  by  suit;        1826. 

and  he  cannot  affect  the  executor  at  all.  -'  ^ 

Gillespie 

V. 

The  present  case  is  involved  in  much  singularity.  A^"a^''>w- 
Previously  to  Januaty  1825,  several  of  the  legacies 
had  been  paid  by  the  executor;  and  the  order  of 
January  1825  is  a  judgment  of  the  Court  in  favour 
of  the  executor,  with  respect  to  these  payments ;  — 
a  judgment  which  sanctions  them  upon  the  ground 
of  there  being  a  report  that  all  the  creditors  had 
come  in  and  were  paid.  The  executor  being  thus  in- 
demnified as  to  these  legacies,  there  were  left  in  court 
certain  funds,  which  were  directed  to  be  appropriated  to 
Iq;atees  who  had  not  been  paid.  In  the  following 
November  the  creditor  makes  his  application :  the  Court 
thinks  proper  to  allow  him  to  go  in  and  prove  his  debt; 
and  that  order  stands  unreversed.  In  December  1825,  . 
the  Master  makes  his  report,  and  appropriates  the  fund 
in  court  among  a  number  of  individual  legatees.  Now, 
when  the  creditor  made  his  first  application,  it  would 
have  been  well  if  the  real  state  of  the  case  had  been 
disclosed  to  the  Court.  The  question  would  then  have 
been,  whether  a  creditor,  so  coming  in,  was  to  be  paid 
his  debt  by  three  or  four  legatees,  while  the  other  legatees 
had  received  their  legacies  in  full ;  or  whether  the  rule  of 
the  Court  was  not,  that  he  should  take  from  the  unpaid 
legatees  such  a  proportion  only  of  his  debt  as  would 
have  been  borne  by  those  three  or  four  legatees,  if  he  had 
applied  before  the  other  legacies  were  paid,  and  that  he 
diould  be  left  to  recover  the  residue  of  it  by  what  means 
be  best  might.  In  short,  the  question  is,  on  whom, 
under  such  circumstances,  does  the  burden  lie,  of  en- 
forcing contribution  against  the  other  legatees  ?    . 


Lord  EMem  had  not  delivered  a  final  judgment,  when 
he  resigned  the  great  seal ;  but,  after  he  quitted  offioe^  the 

parties 
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1826*        parties  baying  consented  to  be  bound  by  his  opinioDi.lM 
,,    '  ffave  the  followinff  decision  :  — 


V. 


Albxandbb*  u  jiy  naemory  does  not  furnish  me  with  the  re- 
collection of  any  case  alike  to  this.  It  may,  therefore^ 
not  be  improper  that  this  should  be  brought  before 
the  Court  again,  and  spoken  to  by  counsel ;  after  th&f 
have  endeavoured  to  find  a  precedent  or  precedents 
for  such  an  order  as  that  complained  of. 

"  If  no  precedent  to  the  contrary  —  that  is,  no  pre^ 
cedent  in  support  of  the  order  —  can  be  cited,  I  am  of 
opinion,  that,  —  although,  if  the  fund  carried  to  the  aOt 
count  of  a  legatee  was  residue,  after  the  payment  of  debts 
and  legacies,  the  creditor  would  be  entitled  to  be  wholly 
paid,  — yet,  if  adult  legatees  are  paid,  and,  on  the  other 
hand,  legatees,  who  are  infants  or  have  only  partial 
interests,  are  not  paid,  but  have  funds  carried  to  their 
account,  such  last-mentioned  legatees  ought  to  be  con<r 
sidered,  as  between  themselves  and  a  creditor  not 
coming  in  sooner,  as  not  liable  to  pay  him  wholly  out 
of  what  is  so  carried  to  their  account,  but  only  to  pay 
him  a  due  proportion  of  the  debt ;  and  that  he  must  sedc 
the  payment  of  the  rest  of  his  debt,  in  proper  proportions! 
against  those  who  have  been  actually  paid.  I  thinkf 
therefore,  this  order  must  be  altered,  and  the  creditor 
take  only  such  a  proportion;  leaving  the  creditor  at' 
liberty  to  apply,  as  he  shall  be  advised,  against  other 
legatees  paid,  and  against  funds  which  may  yet  come  in ; 
and  leaving  these  petitioners  also  at  liberty  to  apply,  as 
they  may  be  advised,  against  funds  which  may  yet 
come  in. 

**  If  a  precedent  can  be  found  to  the  contrary,  that  pre- 
cedent must  support  the  order  as  made." 


The 
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The  minutes  of  the  order  declared,  that  Alexander       1826. 
Lean  was  not  entitled,  as  against  the  Plaintiff,  the  an     \,     -  '^ 
noitant,  and  the  legatees,  —  in  respect  of  whose  annuities  v. 

and  l^acies  the  several  suras  of  bank  annuities  had  been  -A.LOANnM. 
carried  over,  as  in  the  petition  of  appeal  mentioned,  —  to 
be  paid  the  whole  of  his  debt  and  interest  proved  before 
the  Master,  but  only  such  proportion  thereof  as  the 
faloe  of  the  annuity,  and  the  amount  of  such  legacies, 
bore  to  the  amount  of  the  other  legacies  bequeathed  by 
die  testator's  will,  which  had  been  paid.  It  was  referred 
to  the  Master  to  ascertain  the  contributive  portion  of 
the  debt  and  interest,  which  ought  to  be  paid  out  of 
each  of  the  four  sums  of  Bank  S  per  cent  annuities^ 
standing  in  the  name  of  the  accountant-general,  to  the 
Ibor  several  accounts  before  mentioned :  directions  were 
then  given  for  raising  out  of  the  sums  standing  to 
each  account  its  contributive  proportion  of  the  debt : 
and  it  was  ordered,  that  Alexander  Lean  should  be 
at  liberty  to  apply  to  the  Court,  as  he  might  be  ad- 
vised^  against  such  of  the  legatees  as  had  received  pay- 
ment on  account  or  in  satisfaction  of  their  respective 
lq;acie8;  and  that  he  and  the  annuitant  and  legatees^ 
in  respect  of  whose  annuity  and  legacies  the  aforesaid 
firar  several  sums  had  been  carried  over,  should  be  at 
liberty  to  apply  to  this  Court,  according  to  their  re- 
specUve  rights  and  interests,  with  regard  to  the  testator's 
estate  remaining  outstanding,  as  and  when  the  same 
should  be  gotten  in  and  received. 
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are  entitled. 


N<n>cwber5o.  CHARGE  V.  GOODYER. 

Under  a  be-       /OHN  GOODYER  bequeathed    and    devised   the 
Sduaryfun'd"  residue  of  his  personal  estate,  and  the  money  to 

to  the  testa-     arise  from  the  sale  of  his  real  estates,  to  trustees  and 

toPs  first  and  ^^  i    j.  .j       i 

second  cou-      executors  upon   trust,    **  to  pay  and  divide  the  same 

•'"•»,*"^  ^J?f.    between  and  amonirst  all  and  every  his  first  and  second 
children  of  his  .  ^  ^  .    "^  . 

kinsman  cousins,  and  the  children  of  his  late  kinsman  George 

^rch^S""'     Cfta^^,  share  and  share  alike." 
dren  were  first 

testator  twice       George   Charge  had    two   children,    who    were   first 

removed,       ,  cousins,  twice  removed,  of  the  testator,  being  the  great 
all  persons  re-  j  i_.,j  ri_-  i 

lated  to  the      grandchildren  of  his  uncle. 

testator  in  the 
degree  of  se- 
cond cousins         It  was  admitted,  that  the  bequest  to  first  and  second 

cousins,  had  it  stood  unmodified  by  any  circumstance  or 
expression,  would  have  included  all  persons  of  the 
degree  of  second  cousins ;  that  is,  first  cousins  once  r^ 
moved,  and  first  cousins  twice  removed.  Mayoit  v. 
Mayott{a)  Silcox  v.  BelL{b)  But  Mr.  Tinney  con- 
tended, that  here  the  legal  construction  of  the  words  was 
controlled  by  the  specific  mention  of  the  children  of 
George  Charge.  Had  the  testator  meant  by  first  and 
second  cousins,  not  merely  such  persons  as  were,  in 
strict  propriety  of  speech,  first  and  second  cousins, 
but  all  persons  within  or  of  the  degree  of  second  cousins, 
it  would  have  been  unnecessary  for  him  to  have  addedf 
**  and  the  children  of  my  late  kinsman  George  Charge ;" 
for  these  children  would  have  been  included  in  the  pre- 
ceding 

(a)  2  Bro,  C,  C,  125.  {b)  1  Sim.  4r  Siu.  301. 
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ceding  general  words.  There  was  an  indication,  there- 
fore^  that  he  did  not  mean  to  include  in  the  description 
of  ^  second  cousins  "  first  cousins  twice  removed. 

Mr.  Sugden^  corUrdy  argued  that  the  legal  construction 
of  the  words  could  not  be  restricted  by  any  inference 
drawn  from  the  mention  of  the  children  of  George 
Charge;  since  there  was  nothing  to  shew,  that  the 
testator  knew  that  these  children  were  within  the  degree 
of  second  cousins. 


The  Master  of  the  Rolls  was  of  that  opinion ;  and 
made  a  declaration,  that  all  persons  of  the  degr€|e  of 
second  cousins  were  entitled  to  the  benefit  of  the 
bequest 
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December  1. 


Between  the  SOCIETY  for  the  PROPAGATION  o 


A  fund  given 
to  acorporfr> 
tionin  Eng-' 
/oiMf  for  a 
charitable 
purpose,  or- 
dered to  be 
paid  to  the 
corporation, 
witnout  the 
•ettlemeot  of 


the  GOSPEL  in  Foreign  Parts, 


; 


AND 


His  Majesty's  ATTORNEY-GENERAL,  Defeodaiil 

A  RCHBISHOP  Tennison,  by  a  codicil  to  hi 
"^^  will,  dated  the  2d  of  September  1715,  after  men 
tioning  the  **  Society  for  the  Propagation  of  the  Goipc 
in  Foreign  Parts,"  bequeathed  as  follows:  —  "M; 
present  will  is,  that  my  executors,  or  their  administrator 
or  assigns,  do  well  and  truly  pay  to  the  said  societj 
within  one  month,  or  two  at  the  furdiest,  after  tfa 
appointment  and  consecration  by  lawful  authori^  c 
two  Protestant  bishops,  —  one  for  the  continent,  anotbe 
for  the  isles  in  North  America^  —  the  sum  of  lOOOl 
to  be  applied  in  equal  portions  to  the  settlement  of  sod 

bishops  in  the  before-mentioned  sees In  tfa 

mean  time,  until  such  appointment  xmd  consecratioi 
as  aforesaid  are  completed,  my  will  is,  that  my  ezc 
cutors  do  not  pay  the  said  1000/^  or  any  part  or  poi 
tions  of  it,  or  any  interest  for  the  whole  or  any  part  < 
it,  to  the  said  society ;  but,  as  they  have  opportunity^  t 
put  out  the  said  sum,  or  part  of  it,  to  interest  upon  som 
public  funds,  and  to  apply  such  interest  to  the  benef 
of  such  missionaries,  being  Englishmen  and  of  the  pre 
vince  of  Canterbury^  as  they  shall  find  upon  good  ic 
formation  to  have  taken  true  pains  in  the  respectiv 
places  which  have  been  committed  by  the  said  sodet 
to  their  care  in  the  said  foreign  plantations,  and  hav 
been,  by  unavoidable  accidents,  sickness,  or  other  it 
firmities  of  the  body,  or  old  age,  disabled  from  th 

pel 


CASES  IN  CHANCERY.  14S 

performance  of  their  duties  in  the  said  places  or  pre-        1826. 
cincts,  and  forced  to  return  to  England"  Th  s^   *et 

for  the 
A  decree,  mode  in  February  1717,  in  a  suit  to  which  of5,^^o^i 
the  "  Society  for  the  Prcpagation  of  the  Gospel  in  Foreign     in  Foreign 
Parts''   was  a  Defendant,  directed   the  1000/.   to  be  ^^ 

laid  out  on  such  securities  as  the  Master  should  ap-  ArroaNBT- 
prove^  and  the  interest  of  it  to  be  paid,  according  to 
the  directions  of  the  testator,  until  one  month  after  the 
appointment  and  consecration  of  two  such  bishops  as 
were  mentioned  in  the  will;  and  when  two  such  bishops 
were  consecrated,  the  Court  was  to  give  further  direc- 
tions for  applying  the  interest  from  time  to  time  as  there 
should  be  occasion. 

The  1000/.  was  accordingly  invested  in  government 
•securities,  in  the  name  of  the  accountant-general;  and  it 
had  been  augmented,  by  the  accumulation  of  unapplied 
dividends,  to  a  sum  of  9410/.  15s,  lOeL  consolidated 
"3  per  cent,  bank  annuities,  and  750/.  3  per  cent  reduced 
bank  annuities,  besides  a  considerable  sum  in  cash. 
There  had  long  been  a  Bishop  of  Quebec^  and  a  Bishop 
of  Naoa  Scotia.  In  1824  two  bishops  were  appointed, — 
one  to  the  see  of  Jamaica^  and  the  other  to  the  see  of 
Barbadoes; — and  both  had  been  duly  consecrated.  The 
society  insisted,  that,  upon  that  event,  they  became  en- 
tided  to  the  Archbishop's  bequest,  and  filed  a  bill  to 
have  the  stock  transferred  to  them.  The  Attorney- 
Genei*al  was  the  only  Defendant 

Mr.  Sidebottom,  for  the  Plaintiffs. 

Mr.  Wray^  for  the  Attorney-General. 

As  this  is  a  portion  of  the  assets  of  the  testator,  which 
is  to  be  applied  according  to  the  directions  of  his  will, 

his 
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1826. 

The  Society 

for  the 

Propagation 

of  the  Gospel 

in  Foreign 

PWtt 

V. 

Attoensy- 

GSMBAAL. 


his  personal  representatives  ought  to  be  before  the 
Court :  —  at  all  events,  the  Court  will  not  part  with  the 
fund.  The  society,  however  respectable,  is  in  the 
same  situation  as  any  other  legatee  in  trust  for  a 
charity.  The  Court,  having  possession  of  the  fund, 
will  settle  a  scheme  for  its  administration ;  and  it  will 
be  the  duty  of  the  Master,  in  settling  that  scheme,  to 
consider,  with  what  degree  of  discretionary  control  U 
may  be  fit  to  entrust  the  society. 


The  Master  of  ike  Rolls.  ^ 

The  sum  is  much  larger  than  the  testator  intended 
that  the  society  should  administer.  However,  he  has  re- 
posed confidence  in  them ;  and,  therefore,  let  the  fund 
be  transferred  to  them. 


r     I 
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WILKINSON  V.  CHAPMAN.  November  90. 

J^ENJAMIN  PATMAN  by  his  will,  dated  on  the  A  testator, 
10th  of  N&oember  nsSj  bequeathed   to  his  wife  hitwi%«n 
Maty  a  yearly  rent-charge  of  12/.,  "  to  be  issuing  out  f°°^  ^^^ 
of  all  his  real  estate,  lands,  tenements,  and  heredita-  imAag  out  of 
meats  in  Pinchbeck  g**  and,  for  the  purpose  of  securing  e^[^'ij^ 
Ae  due  payment  of  the  annuity,  he  gave  her  the  usual  and  heredita- 
powers  of  distress  and  entry.     The  remainder  of  the  devised  **  the 

will  was  in  the  foilowinir  words :  —  jaid  estotc, 

^  landfly  and 

heredjtih 

**  I  give  and  devise  unto  my  dear  daughter  Marj/y  all  T®**?!!^  **!* 

my  said  estate,  lands,  tenem^ts,  and  hereditaments,  to  her  beire;  but 

hdd  the  same  to  my  said  daughter  Jlfary,  her  heirs  and  da^!ter"  ied 

assigns  for  ever,  subject  and  without  prejudice  to  the  under  twentv- 

said  annuity  for  the  life  of  my  said  wife,  and  to  the  re-  out 'issue,  he 

medies  for  recovering  the  same;  but  in  case  my  said  devised  "the 

saiu  estate* 
daughter  shall  happen  to  die  under  the  age  of  twenty-  lands,  and  he- 
one  years,  and  without  lawful  issue,  then  I  give  and  de-  J^^^e**fo- 
fise  all  my  said  estate,  lands,  tenements,  and  heredita-  her  life,  and 
ments  unto  my  said  wife,  for  and  during  the  term  of  her  Q/^g^  x^  ^be 

natural  life ;  and,  after  her  decease,  I  give  and  devise  all  children  of 

JL»f  share  and 
my  said  estate,  lands,  tenements,  and  hereditaments  unto  share  alike: 

an  the  chUdren  of  John  Hipaxnihj  late  of  Wakott,  in  JJ^Jj^^^^be 
the  said  county,  to  be  equally  divided  amongst  them,  previous  in- 

share  and  share  alike,  as  tenants  in  common."  ^^  dauj^ter 

and  to- the 

The  testator  died  a  few  days  after  the  date  of  the  will,  dreo  of  il., 

leaving  his  wife,  his  daughter,  and  five  children  of  John  Hv>ngat  the 

Hipworth  him  surviving.     In  March  1788,  the  daughter  death,  took  an 

died  in  her  childhood,  and  without  issue.    The  widow  S;?{;|;J3,^|^  J 
died  in  June  1824. 

Vol.111.  L  The 
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1826*  The  plaintiffs,  claiming  under  the  devise  to  the  chil- 

1^    '    ^     dren  of  John  Hipworthy  filed  their  bill  for  the  specific 
Wilkinson  -^  ,  .  a 

V.  performance  of  a  contract,  which  was  entered  mto  alter 

Chatman.  ^^  widow's  death,  for  the  sale  of  the  devised  lands.  The 
purchaser  was  willing  to  perform  the  contract,  provided 
the  Court  was  of  opinion  that  the  fee  was  in  the 
vendors. 

The  only  question  in  the  cause  was.  Whether  the 
fee  of  the  lands  in  Pinchbeck  passed,  under  the  devise  in 
the  will  of  Benjamin  Patman^  to  the  children  of  John 
Hipworihf  subject  to  the  previous  interests  given  to  his 
daughter  and  his  widow  ? 

i««5  Mr.  Shadwett  and  Mr.  J.  Martin,  for  the  Plaintifi; 

«    '  argued,  that,  though  the  gift  was  only  to  the  children  of 

John  Hipwarthf  without  the  addition  of  words  of  limit- 
ation, yet  the  word  estate^  which  was  used  to  express 
the  subject  of  the  devise,  would  give  them  the  fee. 

Mr.  Preston,  for  the  Defendant,  argued,  that  the  words 
^^  my  real  estate,  lands,  tenements,  and  hereditaments  in 
PincAi«:i,"weremerely  descriptive  of  the  property  which, 
was  devised,  and  did  not  denote  the  quantity  of  interest 
which  was  meant  to  pass  by  the  will. 

The  following  cases  were  cited : — Goodvn/n  v.  Goo^ 
wyn  {a),  Pettiwarde  v.  Prescoti  (i),  Child  v.  Wright  Hp\ 
Harding  v.  Gardner  {d),  Bruce  v.  Bainbridge,  {e) 

1895.  Lord  Giffbrdj  Master  of  the  Rolls. 

Dec.  15« 

Whatever  might  have  been  the  opinion  of  the  Court,  had 

the 

(a)  1  r«.  sen.2S6.  (d)  I  Brod.  ^  Bing.  72.     . 

(b)  7  Ves.  541.  (e)  S  Brod.  4*  Bmg.  125. 

(c)  7  Eait,  «59. 
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the' case  been  new,  the  authorities  have  clearly  established 
that  the  word  estate^ — unaccompanied  by  any  other  ex- 
pression indicating  that,  in  using  it,  a  testator  meant  to 
denote  the  locality  of  the  property,  and  not  quantum 
of  interest, — will  pass  the  fee ;  and,  even  where  the  words 
have  been  <'  all  ray  estate  in  or  at  ^.,''  the  fee  has  been 
held  to  pass.  On  the  other  hand,  where  it  appears  by  the 
context  that  the  testator,  in  using  the  word  estate^  meant 
not  to  convey  quantum  of  interest,  but  to  point  out  a 
description  of  the  property,  there  the  word  estate  will 
not  ex  vi  termini  pass  the  fee. 


1826. 

Wilkinson 

V. 

Chapman. 


In  one  respect  this  case  differs  from  all  which  I  have 
been  able  to  refer  to.  The  difference  is  this :  that  the 
testator  has  used  the  word  ^^  estate  "  in  all  the  devises ; 
but,  where  he  meant  to  give  a  fee  (as  in  the  devise  to 
the  daughter),  he  has  added  the  words  of  limitation 
**  heirs  and  assigns  ;  **  and  where  he  meant  to  give  only 
an  estate  for  life  (as  in  the  devise  to  the  widow),  he  has 
restricted  the  gift  by  express  wbrds.  Where  he  be- 
queaths the  annuity  to  his  wife,  to  be  issuing  out  of  his 
ml  estate,  the  phrase  estate  must  have  meant  the  same 
thing  as  lands.  Where  he  gives  all  his  said  estate  to  his 
daughter  and  her  heirs,  the  addition  of  words,  descrip- 
tive of  the  quantity  of  interest  which  he  meant  her  to 
take,  seems  to  intimate,  that  he  did  not  contemplate  that 
the  whole  fee  would  pass  by  the  word  estate.  In  the 
next  devise,  he  gives  all  his  said  estate  to  his  wife ;  but 
he  did  not  there  mean  that  these  terms  should  pass  the 
fee,  for  he  expressly  restricts  her  to  a  life-interest 

Notwithstanding  this  peculiarity,  the  inclination  of 
my  opinion  is,  that  the  words  are  sufficient  to  carry  a 
fee  to  the  children  of  John  Hijnoorth  :  but  the  question 
is  of  such  a  kind,  that  I  will  not  compel  a  purchaser  to 
take  the  title. 


L  2 
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1826.  The  purchaser  consented  that  a  case  should  be  di- 

*      '   '       rected  for  the  opmion  of  the  Judges  of  the  Court  of 

V.  Kingfs  Bench. 

Chapman. 

A  case  was  accordingly  directed.  It  was  aigued  be- 
fore Abbottf  Lord  Chief  Justices  and  Bayley  and  Hcl- 
royd^  JusUces;  and  they  certified — ^' that  the  children  of 
John  Hijmxnihf  who  were  living  at  the  time  of  the  death 
of  the  testator,  Benjamin  Patmany  took  an  estate  in  fee 
in  the  estate,  lands,  tenements,  and  hereditaments  ql 
the  testator  in  Pinchbeck^  as  tenants  in  common,  under 
and  by  virtue  of  his  will." 

i8J^  The  cause  came  on  upon  the  equity  reserved ;  when 

the  Master  of  the  Bolls  confirmed  th^  certificate,  and 
made  a  decree  for  specific  performance. 
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18261 


M^ 


November  29. 

BARTLETT  v.  GILLARD.  iss?. 

February  81. 
October  50* 

^ARY  GILLARDy  by  a  codicil  to  her  will,  be-  A  testatrix 

qneathed  certain  leasehold  property  to  her  son  iZicA-  hold^to^!^ 

ard  GiOardf  his  executors,  administrators,  and  assigns,  subject  to  the 

^.daring  so  many  years  of  her,"  the  testatrix's,  "term  ia5!^fonSe^ 

therein  as  should  run  out  in  the  lifetime  of  her  daughter  sole  use  of 

if.  M.  Bartletty  subject  to  the  yearly  sum  of  12/.,  for  the  paid  h^'  hal£> 

sole  ose  of  her  daughter  A.  M.  Bartlettj  to  be  paid  to  her  J^^Y*  *°^ 

halAyearly."  was  payable 

on  tne  S7th  of 

The   testatrix  died  on  the  27th  of  January  1793.  ^i^!^July: 
Richard  Gillard,  on  her  death,  entered  into  possession  °JJ^^^^"^ 
of  the  rents  and  profits  of  the  estate,  and  continued  in  devises  to  B, 
possession  of  them  till  his  death  m  1 8 1 9.     It  was  alleged,  ^^  thic?^ 
that,  from  the  death  of  Mary  Gillardj  no  payment  had  these  lease-^ 
been  made  in  respect  of  this  annuity  till  January  1817  ;  eluded),  pay- 
(rom  which  time  the  payments  were  regularly  made,  and  ""S  Mrs,  B. 
had  been  received  without  prejudice  to  the  claim  for  the  num,  by  hal^ 

arrears.  ^^^J  W- 

M««i«u«>.  ments,  to  be 

made  on  the 
Richard  GiUard,  shortly  before  his  death,  made  his  will,  ^J^^^^/^ 

containing  a  clause  in  the  following  words  : — "  Lastly,  I  27th  of  Jti/y. 

»^  Mrs.  B,  is  en- 
^O  titled,  under 
if/s  willy  to  a  second  annuitjr*  distinct  firom,  and  in  addition  to,  the  annuity  gtren 
her  by  the  ^1  of  the  testatrix. 

An  annuity  given  to  the  separate  use  of  the  wife  is  discharged  by  payments  made 
to  the  use  of  her  husband  and  sums  allowed  him  in  account;  the  circumstances  of 
the  transactions  bdng  such  as  to  satisfy  the  Court,  that  the  mode  of  dealing  between 
the  person  who  was  bound  to  pay  the  annuity  and  the  husband  was  with  the 
acomescence  of  the  wife,  or  with  her  authority,  either  express  or  implied. 

Where  a  passage  read  by  a  Plaintiff  from  an  answer  refers  to  another  passage 
that  other  passage  is  to  be  read  only  for  the  purpose  of  explaining  or  qualifying  uie 
thiitt  in  respect  of  which  the  reference  is  made,  and  not  for  the  purpose  of  intrc^ 
doong  new  j&cta,  which  do  not  explain  or  qualify  that  thing,  though  such  new  facts 
bt  connected.  In  grammatioal  construction,  with  that  which  must  be  read 
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1826.       do  make,  constitute,  and  appoint  iZ.  Gillard  my  whole 

* -■  T  and  sole  executor  of  all  my  land  for  ever,  and  leasehold 

Baatlstt 

9.  property  here  or  at  Beestofiy  or  money  that  shall  become 

GiLLARj).  jyg  fQj.  ^jjg  same,  paying  Afona  Bartlett  12/.  per  annum 
by  half-yearly  payments ;  viz.  the  27th  of  January  and 
the  27th  ofjub/,  and  my  sbter,  Elizabeth  Gillard^  201!* 

The  bill  was  filed  by  Mrs.  Bartlett  and  her  husband, 
for  payment  of  the  arrears  of  the  annuity  bequeathed  to 
hef  by  Mary  Gillard^  and  of  the  arrears  of  a  second 
annuity  of  12/.,  distinct  from  the  former,  which  she 
claimed  under  the  above  mentioned  clause  in  the  will  of 
Bichard  Gillard. 

It  was  stated  by  the  answer,  that,  from  1793  to  1817, 
the  annuity  had  been  satisfied  by  payments  made  to  WU" 
Ham  Bartlett^  with  the  privity  and  consent  of  his  wife ; 
that,  in  1817,  the  Plaintifis,  pretending  that  the  payments 
made  to  the  husband  could  not  be  a  satisfaction  of  a  be- 
quest to  the  separate  use  of  the  wife,  distrained  on  die 
premises  for  the  alleged  arrears ;  that  the  distress  was 
replevied;  and  that  no  further  proceedings  were  taken 
to  enforce  payment 

The  will  of  Richard  Gillard  did  not,  it  was  insisted, 
create  a  further  charge  of  12/.,  but  merely  devised  the 
property  subject  to  the  previously  existing  charge. 

It  was  proved,  that,  between  179S  and  1817,  Richard 
Gillard  paid  various  sums  to  William  Bartlett^  and  al- 
lowed him  sums  in  account  between  them,  so  that 
William  Bartlett  was  Richard  Gillard^s  debtor  to  a  con- 
siderable  amount.  Among  the  sums  so  allowed  to  Bart^ 
lettf  was  nine  years  interest  on  a  mortgage  for  300/. ;  and 
and  a  witness,  Mary  Gillard,  proved  that  she  had  heard 
William  Bartlett  and  his  wife  say,  that  the  interest  had 

been 
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been  set  off  against  the  accruing  payments  of  the  anniftty,  1826. 
with  the  privity  of  both  of  them.  It  was  also  proved,  that, 
about  December  1816,  Mrs.  Bartlett  wrote  to  lier 
brother  Bickard  Gtllard,  requesting  him,  as  a  favour,  to 
accept  a  bill  of  402.  for  the  accommodation  of  her  hus- 
band.  The  Bartletis  had  long  been  in  needy  circum- 
stances, and  the  husband  had  latterly  become  insolvent* 

Mr.  Home  and  Mr.  Barber^  for  the  Plaintiffs. 

L  There  might  have  been  some  di£5culty,  if  GiU 
lard  had  paid  the  annuity  to  the  husband  as  it  be* 
came  due ;  such  a  payment  might,  under  some  circum-> 
stances,  have  been  good  against  the  wife.  But  tlie  case 
of  the  Defendant  is  simply  this :  —  *^  There  is  an  account 
between  me  and  Bartlett^  in  which  he  is  debited  with  large 
sums  —  on  one  occasion,  with  49/.  —  on  another,  with 
121/.  —  on  another,  with  105/. ;  the  most  of  these  items 
of  debit  are  not  for  monies  actually  paid  to  him,  but  for 
\SS\s  which  1  accepted  for  him,  or  for  interest  which  I 
allowed  him  to  retain ;  in  respect  of  these  transactions,  he 
is  largely  my  debtor ;  and  against  this  demand  I  set  off 
the  annuity  for  twenty-four  and  a  half  years."  The 
first  item,  which  is  claimed  against  Bartlett j  is  for  a  note 
of  hand  dated  in  June  1801 :  what  connection  could 
such  a  transaction  have  with  the  payment^  which  ought 
to  have  been  made  in  respect  of  the  annuity,  during  the 
preceding  eight  years?  The  question,  therefore,  is, — Can 
the  wife's  claim  for  an  annuity,  given  to  her  separate 
use,  be  repelled,  by  shewing  that  her  debtor  is  the 
husband's  creditor  to  an  equal  or  greater  amount?  Even 
if  it  could  be  shewn,  that  on  particular  occasions  she 
authorized  her  debtor  to  make  advances  to  her  husband, 
on  the  faith  of  her  annuity,  the  Defendant  could  dis« 
duurge  himself  only  pro  tanto  from  her  claim;  and 
the  utmost,  that  he  could  have  a  right  to,  would  be 
an  inquiry,  —  whether  he   has  made  any,  and  what, 

L  4  payments 
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1826.  paynents,  with  her  authority.  There  is  no  atteinpt^ 
to  prove  that  she  ever  agreed  that  her  annui^  sboold 
be  paid  to  her  husband ;  much  less,  that  it  should  be 
satisfied  by  being  set  off  ag^st  her  husband's  ddi>t 
The  length  of  time  which  has  elapsed  .  occasions  np 
difficulty :  Stadchouse  v.  Bamston  (a),  Asion  v.  jistan  (ij|. 
Forster  v.  Forster.  (c) 

II.  Richard  GtUard  has  devised  the  leasehold  which 
he  derived  from  Mary  Gtttardf  and  also  other  estates, 
**  paying  Maria  Bartlett  12L  per  annum."  This  creates 
a  charge  upon  the  property,  and  it  is  a  diarge  totally 
distinct  from,  and  independent  of,  the  annuity  bequeathed 
by  Mary  GiUard.  It  affects  other  property  besides  the 
leasehold  charged  by  Mary  GiUardj  and  it  is  not,  like 
the  former  annuity,  given  to  Mrs.  Bardetfs  separate  use. 
The  testator  does  not  make  the  least  allusion  to  the 
former  annuity,  or  to  the  will  under  which  it  arose. 
The  will  of  Richard  GiUard  came  before  the  court  of 
King's  Bench  in  Doe  v.  GiUard  (^,  and  the  court  ex- 
pressed an  opinion  that  it  charged  his  lands  with  an 
annuity  to  Mrs.  Barilett  **  In  the  conclusion,  also»  of  his 
will,"  said  the  Chief  Justice  (^),  ^*  and  immediately  after  the 
clause  containing  the  gift  to  the  executor,  come  the  fol- 
lowing words :  *  paying  to  M.  Bartlett  an  annuity  of  191,^ 
and  to  my  sister  Elizabeth  an  annuity  of  20/. ;'  whereby 
the  gift  to  the  executor  becomes  chargeable  with  those 
annuities,  and  must,  therefore,  have  been  intended  as  a 
fund  for  the  payment  of  them." 

Mr.  Stigden  and  Mr.  Teedj  for  the  Defendant. 

I.  Mrs.  Bartlett  was  living  with  her  husband,  and|. 

though 

(a)  10  Ve$,  469.  (d)  SB.^r  A.  785. 

\b)  1  Vtt.  864.  \e)  SB.^A.  788. 

(f)  9  Fern*  5B6. 
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though  in  necessitous  circumstances,  does  not  for  twenty-     ,  1 826. 
fiior  years  set  up  any  claim  to  arrears  of  her  annuity. 
Primd  facie  the  presumption  is,  thai  it  was  satisfied ;  and  v. 

that  presumption  is  rendered  irresistible  by  the  proof 
which  the  Defendant  has  given  of  her  being  privy  to 
the  advances  which  he  made  to  Mr.  Bartletty  and  of  her 
positive  acquiescence  in  the  arrangements,  by  which  the 
interest  of  the  mortgage,  due  from  her  husband,  was  to 
be  satisfied  out  of  the  instalments  of  her  annuity. 

II.  The  will  of  Richard  Gillard  does  not  give  a  second 
annni^  to  Mrs.  Bartlett.  The  testator  was  devising  to 
his  nephew  certain  property,  part  of  which  was  subject 
to  an  annuity  of  12/.,  payable  to  Maria  Bartlett  by  half- 
yearly  payments,  on  the  27th  of  January  and  the 
27th  of  July.  This  annuity  the  devisee  would  have  to 
pay;  and  the  testator  therefore  adds,  <^ paying  Maria 
BarOett  12/.  per  annum,  by  half-yearly  payments;  viz.> 
the  27th  of  January  and  the  27th  of  Juty^  The 
question  is.  Whether  are  these  words  descriptive  of  the 
previous  charge,  or  do  they  create  an  additional  annuity  ? 
In  the  sum  specified,  the  days  of  payment,  the  person 
to  whom  it  is  to  be  paid,  they  accord  exactiy  with  the 
atauity  given  by  Mary  GiUard ;  and  there  are  no 
words  of  express  gift.  In  form,  the  expression  is  rather 
diescriptive  of  a  prior  charge,  than  fitted  to  create  a 
new  charge ;  and  the  probability  of  that  construction  is 
greatly  increased  by  the  exact  coincidence  between  the 
particulars  of  the  payment  here  mentioned  and  the 
particulars  of  the  annuity  bequeathed  by  Mary  Gillard. 

The  Court  of  King's  Bench  could  not  express  any 
opinion  upon  the  question;  for  they  bad  not  before 
them  the  will  of  Mary  Gillard^  nor  the  facts  on  which 
the  question  arises. 

III.  If 
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III.  If  the  Plaintiff  has  a  right  to  both  the  r^iU 
charges  or  to  the  arrears,  she  can  try  the  point  by  dis- 
training. The  question  is  entirely  legal ;  and  this  Court 
has  no  jurisdiction. 


Mr.  BusseUj  for  formal  parties. 


Oetober  50.        The  Lord  Chancellor. 

The  first  question  in  this  case  related  to  the  arrears 
of  the  annuity  of  12/.,  bequeathed  by  Mary  Gillard  to 
Anna.  Maria  Bartlett^  and  which  were  claimed  from 
1793,  when  the  annuity  first  became  payable,  to  the 
year  1817;  since  which,  the  annuity  had  been  re- 
gularly  paid.  It  was  supposed,  that,  during  the  whole 
of  this  long  interval  of  twenty-four  years,  these  pay* 
ments  had  been  entirely  omitted.  It  is  not  very  pro- 
bable that  this  should  have  been  the  case;  particu- 
larly, considering  the  manner  in  which  the  annuity  was 
secured,  unless  the  claim  were  satisfied  in  some  other 
way  with  the  consent  of  Mrs.  BaHlett.  The  Plainti£^ 
William  Bartlett^  does  not  seem  to  have  been  in  such 
circumstances,  as  to  have  rendered  the  payment  of  this 
annuity  a  matter  of  indifference  to  his  wife.  It  was 
proved,  that  accounts  subsisted  between  William  Bart'^ 
lettf  the  Plaintiff,  and  the  testator,  and  that  the  latter 
accepted  from  time  to  time  bills  drawn  by  the  former. 
It  appeared,  too,  by  the  testimony  of  Mary  Gillard^  tha^ 
as  to  one  demand,  Anna  Maria  Bartlett  expressly  con- 
sented that  the  annuity  should  be  set  off  against  the 
claims  of  Richard  Gillard  upon  William  Bartlett^  viz.| 
with  respect  to  the  interest  from  time  to  time  payable 
upon  a  mortgage.  These  circumstances,  —  connected 
with  the  letter  of  ^.  M.  Bartlett  to  Richard  Gillard^  which 
was  read  in  the  cause,  and  in  which  she  requests  him  to 
be  so  good  as  to  accept  a  bill  (obviously  as  a  matter  of 

accora- 
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aocommodation .  and  favour)^  observing,  <^  that  it  was 
odIj.a  matter  of  form,  that  it  was  not  to  be  paid  under 
foiu;  months,  and  that  he,  Richard.  Gillard^  might  depend 
on  the  money  being  .paid  by  that  time"  —  satisiy 
me,,  that .  the  payments  in  respect  of  the  annuity  were, 
with  the  acquiescence  and  consent  of  Mrs.  Bartleit, 
taken  in  account  between  Richard  GiUard  and  her 
hqsband,  and  that  nothing  was  due  at  the  time  when 
the  letter  was  written.  She  might,  if  she  thought  proper, 
permit  the  annuity  to  be  paid  to  her  husband ;  or,  if 
money  were  advanced  by  Richard  GiUard  from  time  to 
time  to  her  husband,  —  either  by  accepting  bills  for  his 
accommodation,  or  otherwise,  — -  she  might  allow  it  to  be 
tai^en  in  account  between  them,  which  would  be  equi- 
valent to  payment;  and  her  consent  and  acquiescence 
would  in  such  case  be  binding  upon  her.  Smith  v.  CameU 
fird{a\  Milnes  v.  Busk  (6),  Powell  v.  Hankey.  (c) 
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Gjllard. 


The  terms  of  the  letter,  to  which  I  have  referred,  are 
quite  inconsistent  with  the  supposition,  that  Richard 
GiUard  was  at  that  time  a  debtor  to  either  of  the  Plain- 
tiflb.  As  to  the  date  of  this  letter,  the  testimony  of 
Mary  GiUard^  coupled  with  the  production  of  the  bill 
to  which  her  evidence  and  the  letter  related,  prove  it  to 
have  been  in  December  1816.  The  bill  was  accepted, 
and  afterwards  paid,  by  Richard  GiUard  the  testator. 

I  think,  therefore,  upon  this  evidence,  that  nothing 
was  due  in  respect  of  the  arrears  of  the  annuity  granted 
by  the  testatrix. 


The  nest  question  is,  Whether  the  annuity  given  by 
the  will  of  Richard  GiUard  is  to  be  taken  as  a  sub- 
stitution for  the  former  annuity,  payable  to  the  separate 

use 

(a)  t  Vei.  lie,  {b)  S  Vei.  488.  (c)  8  P.  Wm.  88. 
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1889.       use  of  A  M.  Bartlett?  The  facts,  relied  upon  on  the  part 
of  the  Defendant,  are^  that  the  amount  of  the  two 
V.  annuities  and  the  days  of  payment  are  precisely  die 

^^''''^^*  same.  And,  if  I  were  to  indulge  in  conjecture,  I  miglit 
possibly  come  to  the  conclusion,  that  the  testator  had  n6 
intention,  by  the  words  **  paying  to  A.  M.  Barttett  18IL 
per  annum,''  to  create  a  new  and  additional  payment 
But  the  second  annuity  is  charged  upon  the  freehold  ai' 
well  as  the  leasehold  property;  and,  being  payable  to 
the  mfe  generally,  and  not  to  her  separate  use,  I  thildc 
the  case  comes  sufficiently  within  the  authorities  aiid 
doctrine  applicable  to  this  subject,  to  repel  the  pie^ 
sumption,  that  the  second  annuity  was  intended  as  a 
substitution  and  satisfaction  for  the  first.  The  con* 
sequence  is,  that  both  annuities  will  be  payable  from  the 
testator's  death. 


In  the  course  of  the  hearing,  Mr.  Home  read  a 
passage  from  the  answer,  which  commenced  with  the 
following  words,  '^  Before  such  demand  was  made,"  &c* 
The  immediately  preceding  passage,  in  which  the  de- 
mand was  spoken  of,  contained  statements  of  several 
other  circumstances,  which,  in  grammatical  constructicnit 
were  connected  with  the  mention  made  of  the  demand^ 
so  as  to  be  comprised  in  one  sentence. 

Mr.  Stigden  argued,  that  the  statements  of  all  these 
circumstances  were  to  be  considered  as  read,  and  the 
statements  themselves,  as  given  in  evidence  by  the 
Plaintifis. 

Mr.  HomCf  contra. 

The  Defendant  has  a  right  to  have  the  preceding 
passage  read  only  for  the  purpose  of  elucidating  the 

passage 
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passage  which  was  first  read  ;   that  is,  to  identify  or       1826. 
qualify  the  demand.    He  cannot  read  the  preceding     1,  ~^  -^ 
passage  for  the  purpose  of  introducing  allegations  which      _   v. 
have  no  connection  with  the  demand,  except  by  the 
accident  of  their  being  found  in  the  same  sentence. 

Tke  Lord  Chancellor. 

Wher^  a  Plainti£P  chooses  to  read  a  passage  from  a 
Defoadant's  answer,  he  reads  all  the  circumstances  stated 
in  die  passage.  If  the  passage  so  read  contains  a  re- 
ference to  any  other  passage,  or  to  a  fact  stated  in 
any  other  passage,  that  other  passage  must  be  read 
also :  but  it  is  to  be  read  onfy  for  the  purpose  of  ex- 
plaining so  fiur  as  explanation  may  be  necessary,  the 
passage  previously  read,  in  which  the  reference  to  it  is 
made.  I(  in  the  passage  thus  referred  to,  new  facts  and 
circumstances  are  introduced,  in  grammatical  connection 
with  that  which  must  be  read  for  the  purpose  of  ex- 
jdaining  the  reference,  the  facts  and  circumstances  so 
introduced  are  not  to  be  considered  as  read. 
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"^^-  JEFFERYS  r.  SMITH, 

Aprils, 
A.,  bdng,  as  a  /^EOEGE  STOKES  was  the  owner  of  tlie  O 
^2Yo  a°'  iron-works,  consisting  of  divers  freehold,  oppj 

^are  of  ex-      and  leasehold  lands  and  messuages,  with  mines  of 
woriw^acSrof  ^^^  ironstone,  and  the  engines,  machinery,  and  i 


the  lands  and    of  an  iron-master.     This  property,  which  was  sa^ 

Qpcmisfis  on 

which  they  ^  mortgage-debt  of  49,600/.,  he  divided  into  eightidi 
were  earned  ^j^^^  of  these  shares,  he^  in  1810,  assigned  three  to 
for  valuable     Jl^s^  two  to  Stevens^  and  one  to  Tickell.    A  piarttic 

toSstlTto  °'  *^I"K  ^^^  ^'^""^  ^^^  ^^®  purpose  of  carrying  q 
B.  his  interest  trade  of  iron*masters,  Stokes^  Jefferys^  Sievensj  and  7 
^^^mT       executed  a  deed,   dated  the  3d  December  1811;  i 

business :  B.  provided,  that  the  partnership  should  continuie  for  tw 
interfered  and  -  •      ^    t      n   ^  •■     «      i 

acted  as  a         one  years  from  the  24th  of  June  1810,  and  shoul 

partner;  but     earned  on  under  the  conditions  there  express^': 

afterwards  he  *     ^      . 

assigned  his  the  shares  of  a  partner  dying  during  the  continmiiD 

cavfTnoticc  ^®  ^^^  should  go  to  his  executors  or  administfi 

to  the  other  or  to  any  other  person  to  whom  he  should  have  | 

Eehadwith-  ^r  bequeathed  them ;  that  each  of  the  partners  si 

drawn  from  be  at  liberty  to  sell  and  assign  his  interest  in  the 
the  business ;  ,  , 

and,  when        nership,  not  being  less  than  one  eighth  share  o^ 

called  on  to  ^hole ;  and  that  none  of  them  should  be  at  libei 
complete  his  '  ^  ^^ 

purcnase,  re-     sell  a  smaller  share  of  the  concern,  without  the  oo 

for^anJeSr    in  writing  of  his  co-partners. 

the  contract 
successfully, 
on  the  ground  that  a  good  title  could  not  be  shewn :  Held, 

That  B,,  as  between  him  and  the  other  partners,  was  to  be  treated  as  a  partni 
was  to  contribute  to  the  partnership  losses,  until  the  time  when  he  gave  nd 
his  withdrawal  from  the  concern  and  assigned  his  share : 

That  his  liability  ceased  upon  his  assigning  his  share,  and  giving  nodce  1 
other  partners  of  his  withdrawal  from  the  concern : 

That  the  assignment  of  his  share,  though  made  to  an  insolvent  person,  was  i 
that  reason  the  less  effectual  in  putting  an  end  to  his  liability : 

That  the  assignee,  not  having  been  acknowledged  a  partner,  or  permitted 
as  such,  did  not,  by  his  acceptance  of  the  assignment,  incur  any  liability  at  b€ 
himself  and  the  co-partners. 
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In  March  1812,  Stokes  was  declared  a  bankrupt;  bat  18SG. 
the  business  continued  to  be  carried  on  by  his  assignees 
and  the  three  remaining  partners.  In  August  1815} 
TickeU  assigned  his  share  to  Stevens  and  a  person  of  the 
name  of  David  Smith ;  and,  on  the  same  day,  Stevens  as- 
s^ned  to  Smith  one  of  his  original  eighth  shares. 

In  diis  constitution  of  the  partnership,  the  busi  ness  was 
candied  on  till  June  1818.     On  the  11th  of  that  month, 
one  Gvppy  entered  into  a  written  executory  agreement 
with  Stevens  for  the  purchase  of  his  three  sixteenths  of 
the  concern ;  and,  on  the  19th  of  Juh/  1818,  Guppy  en- 
tered into  a  similar  agreement  with  the  assignees  of  Stokes 
fer  the  purchase  of  their  two  eighths.      The  former 
agreement,   it    subsequently  appeared,  was   made  by 
Gtqtpy  on  behalf  of  himself,  Jefferysy  and   one  Spur^ 
rier^  in  equal  shares ;  the  latter,  on  behalf  of  himself 
wnd,.  Spur  tier.    In  each  it  was  stipulated  that  the  in- 
terest of  the  purchaser  in  the  trade  should  commence 
firom  the  28th  of  the  preceding  March.    In  November 
1818,  an  instrument  was  executed,  assigning  to  Guppy 
the  one  sixteenth  which  Jeffen/s  acquired   under   the 
agreement  of  June  1818,  and  declaring  that  Guppy  was 
Id  have  all  the  benefit  and .  to  bear  all  the  loss  which 
oi^t  have  arisen  from  it     The  firm,  after  these  changes 
in  the  partnership,  was  Jefferysy  Smithy  Gvppy^  and  Co. ; 
and,  for  a  considerable  period,  Guppy  and  Spurrier  acted 
as  partners  in  the  trade.  Though  Spurrier's  name  did  not 
i^pear  in  the  firm,  he  interfered  in  the  conduct  of  the 
business,  was  consulted  with  respect  to  it,  and,  as  a 
partner,  signed  various  sets  of  resolutions. 

After  some  time,  it  was :  apparent  that  the  business 
was  carried  on  at  a  loss.  On. the  12th  of  January 
1819,  Guppy  agreed  to  assign  his  four  sixteenths  to 
Hodgson :  and,  by  an  agreement  of  the  ISth  December 

1819, 
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1819,  Hotlgson  assigned  two  of  these  sixteendi  shares 
to  Thomas  Richard  Gupjy.  On  the  14th  of  DeoenAei^ 
1819,  Samuel  Guppy  sent  a  notice  to  Jefferys  that  be  htA 
assigned  his  shares^  and  that,  as  to  him,  the  partnersUti' 
was  to  be  at  an  end ;  and,  at  that  time,  the  style  of  dMi 
firm  was  changed  to  John  J^fftrys  and  Co.  On  tiM 
21st  of  December  1819,  David  Smith  assigned  his 
shares  to  William  Taylor  Smithy  and  notice  of  the  assign- 
ment was  immediately  ^ven.  Jefferys^  however,  reffased 
to  recognise  Hodgson^  Thomas  Richard  Guppy^  or 
William  Thomas  Smith  as  partners,  or  to  permit  theitf 
to  interfere  in  the  concern;  and,  as  the  losses  were 
increasing  from  day  to  day,  he  began  to  take  measmnes 
for  bringing  the  business  to  a  dose*  In  March  1820^ 
the  forges  and  mills  ceased  to  be  used ;  and,  in  jfyrHf 
all  the  works  were  stopped. 


It  turned  out  that  the  two  executory  contracts,  of 
June  and  July  1818,  could  not  be  carried  into  execution. 
By  the  agreement  of  the  11th  of  June  1818,*  Stevens 
was  to  make  out  a  good  title  to  his  three  sixteenth  shares^ 
and  to  execute  a  conveyance  of  them  on  or  before  the 
24th  of  June^  1819.  The  title  being  objected  to,  he^ 
in  June  1819,  filed  a  bill  for  specific  performance;  and 
a  reference  being  directed  by  the  decree  in  that  suit,  the 
title  was  found  to  be  bad,  and,  at  the  hearing  on  further 
directions,  the  bill  was  dismissed.  Spurrier  and  Guppy, 
on  the  other  hand,  instituted  a  suit  to  have  the  con^ 
tract  with  St(^eis  assignees  rescinded,  and  succeeded- in 
their  object 

Spurrier^  who  was  a  solicitor,  did  not  interfere  in  the 
details  of  the  management;  but  the  evidence  though 
in  some  points  contradictory,  proved,  on  the  wholes  thaf 

he 


*  See  Stevens  ▼.  Gvppyy  infra. 
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he  acted  as  a  partner  down  to  the  close  of  the  business.  1826. 
In  particular,  on  the  22d  of  April  1820,  he  sent  the 
fcUowing  letter  to  the  clerk  of  the  partnership : — ^^  I  re- 
qoest  that  you  will  cause  the  accounts  of  the  CoseUy  iron- 
works to  be. stated  and  balanced  up  to  the  25th  day  of 
March  last,  and  one  copy  thereof  to  be  sent  to  me. 
The  quarterly  accounts  up  to  Christmas  last,  either  are 
or  ought  to  have  been  stated  and  balanced  long  since. 
I  request  also  to  be  furnished  with  a  copy  of  all  memo- 
noida  of  resolutions  in  r^ard .  to  the  managefhent  of 
the  Coseley  iron-works,  which  have  been  entered  by  you 
or  your  order  in  the  books  of  the  said  company  since 
the  24th  of  March  1818." 

Tlie  bill  was  filed  in  Naoember  1821,  by  Jeffcrys^ 
against  David  Smithy  Stevens,  the  assignees  of  Stokes^ 
Samuel  Gttppy,  Spurrier,  Hodgson,  ThamUs  Bichard 
Oi^spy,  and  William  Thomas  Smith.  It  prayed  a  disso- 
lution of  the  partnership,  an  account  of  the  partnership 
transactions,  and  various  declarations  which  were  neces- 
sary in  order  to  ascertain  the  rights  and  liabilities  of  the 
difierent  persons  who  had  or  were  alleged  to  have  an 
interest  in  the  partnership.  It  charged  that  the  shares 
had  been  conveyed  to  Hodgson,  71  22.  Guppy,  and 
W,  T.  Smith,  not  bond  fde,  but  merely  for  the  purpose 
of  relieving  Samuel  Guppy  and  David  Smith  respectively 
from  partnership  liabilities ;  and  in  the  argument  it  was 
not  denied  that  the  assignments  were  made  with  that 
view.  It  was  also  allied,  and  not  denied,  that  T.  R. 
Guppy  and  W.  T.  Smith  were  needy  persons,  and  that 
Hodgson  was  not  in  opulent  circumstances.  The  object 
of  the  plaintifi*  was  to  compel  the  Defendants,  particu- 
larly Spurrier  and  Samuel  Guppy,  to  bear  their  share  of 
the  losses  which  had  been  incurred. 

VouIII.  M  The 
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The  questions  principally  argued  were,  first,  Wlie* 
tber  the  acts  done  by  Spurrier  and  Gupjy^  undec  the 
executory  contracts  with  Stevens  and  the  assigoeea  of 
StokeSj  which  it  ultimately  turned  out  could  not  be  /peiw 
formed,  constituted  those  two  gentlemen  partners  in  tlM 
concern,  as  between  them  and  Jefferys:  Secoiidly»  if 
Guppy  and  Spurrier  were  partners,  at  what  tiine  did 
t^ey  respectively  cease  to  be  clothed  with  that  chaxBOtttr  ? 
Thirdly,  Did  Hodgson,  T.  R.  Guppy,  and  M.  SmUh 
incur  any  liability  in  respect  of  the  partnership  ? 

Mr.  Skadwdlf  Mr.  Boupellf  and  Mr.  Coopery  fat  ^ 
Plaintiff. 

Mr.  Sugden  and  Mr.  Rolfe,  for  Spurrier. 

Mr.  Home  and  Mr.  JRomUly,  for  Samuel  Guppy. 

Mr.  Jgar  and  Mr.  PhiUimore,  for  David  Smith. 

Mr.  Pej^j  Mr.  Preston,  and  Mr.  Lovat,  for  other 
parties. 

The  Plaintiff  contended,  that  it  was  a  matter  of  indiflbr- 
ence  to  him,  whether  Spurrier  and  Guppy  acquired  didr 
interest  in  the  partnership  by  a  perfect  or  imperfect  tide. 
Stevens  and  the  assignees  of  Stokes  having  certain  shares, 
which,  by  the  regulations  of  the  partnership,  they  were 
entitled  to  assign,  agreed  to  transfer  them  to  Guppy  and 
Spurrier;  and,  under  that  agreement,  Guppy  and  Spurrier 
entered  into  possession  of  the  shares,  and  exercised  all  ibe 
rights  of  partners :  thus  by  their  conduct  constituting 
themselves  partners  as  to  Jefferys  in  particular,  and  as 
to  the  world  at  large,  except,  perhaps,  in  so  far  as  any 
question  might  be  raised  between  them  and  their  as- 
signors. 


CASES  IN  CHANCERY. 


16s 


IfogHars.  What  did  it  avail,  as  fo  the  rights  otjeffhys  and 
bCher  third  partiesi  that  the  assignors  were  unable  to 
make  a  title  to  the  lands  and  hereditaments,  which  formed 
an  finportant  part  of  the  partnership  propei^,  so  that 
SUvens  &iled  in  his  attempt  to  enforce  the  performance  of 
one  of  the  contracts,  and  the  other  contract  was  rescind- 
ed? Spurrier  and  Guppy  might  have  declined  to  take  pos- 
session of  the  shares,  or  to  act  as  partners,  till  a  good 
title  was  shewn,  and  till  they  were  assured  that  the  agree- 
moDt  could  be  completely  carried  into  execution.  They 
did  not  choose  to  adopt  that  course ;  they  interfered  as 
partners,  under  the  executory  contracts :  they  had  a 
rig^t  to  do  SO)  and  Jefferys  had  no  right  to  exclude  them : 
he  could  not  have  said,  ^^  You  shall  not  be  partners,  till 
every  question  be  settled,  which  can  possibly  be  agitated 
between  you  and  those  from  whom  you  have  purchased." 
Their  answer  would  have  been,  ^*  It  is  enough  for  you, 
that  Sievens  and  the  assignees  of  Stokes  have  entered  into 
an  agreement  with  us,  by  which  we  are  entitled  to  be  con- 
ndiered  thie  owners  of  their  shares,  and  that  we  choose  to 
M  as  such  owners."  It  is  altogether  a  different  question, 
what  tlie  mutual  rights  may  be  between  Guppy  and  Spur-' 
rier  on  the  one  hand,  and  the  persons  with  whom  they 
contracted  for  the  shares  on  the  other,  as  to  profit  made 
or  loss  sustained  in  the  period  during  which  Gt^ppy  and 
S^grrier  acted  as  partners  under  the  agreements,  which, 
it  is  now  ascertained,  cannot  be  carried  into  execution. 


1826. 


Jefferys 
Smith. 


jS^ptifTf^did  no  act  which  can  be  considered  as  a  deter- 
nination  of  the  partnership ;  he  continued  to  interfere 
as  a  partner,  dll  the  works  were  all  stopped.  Guppxfi 
Dotke  could  not  free  him  from  subsequent  liabilities; 
for  he  took  no  step  to  have  the  affairs  of  the  partnership 
wbund  up ;  and  it  is  fantastical  to  imagine  that  a  large 
ooDoem,  such  as  this  was,  can  be  brought  to  an  end  at 
toy  given  moment.     Existing  engagements  must  be  ful- 

M  3  filled; 
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1826.  ,  filled;  new  engagements  must  be  entered  into,  in  order 
to  bring  the  business  to  a  close  with  as  little  loss  as  pos- 
sible. Besides,  the  original  articles  (and  it  is  clear  that 
all  the  parties  considered  themselves  as  acting  under 
those  articles)  stipulated,  that  the  partnership  should 
continue  for  fourteen  years. 

The  assignments  by  Guppy  and  David  Smith  could 
not  free  them  from  their  liabilities.  They  were  made  to 
persons  either  insolvent  or  of  no  property,  and  clearly 
for  the  purpose  of  enabling  the  assignors  to  get  rid  of 
their  own  responsibilities.  Can  improper  persons  be  in- 
troduced thus  fraudulently  into  a  partnership  ?  If  the 
assignments  to  Hodgson^  7*.  22.  Guppy^  and  W.  T.  Smith 
are  to  exonerate  the  assignors,  then  those  persons  must 
be  liable  as  partners :  if  they  are  not  liable,  the  respon- 
sibility must  remain  with  the  assignors  themselves. 

On  behalf  of  Spurrier  and  Guppy  it  was  said,  that,  as 
the  contracts,  under  which  they  entered  into  possession, 
had  fallen  to  the  ground,  they  were  merely  trustees  for 
the  vendors,  who  were  now  to  be  regarded  as  having 
been  all  along  the  only  persons  interested  in  the  shares. 
The  whole  of  the  transaction,  which  gave  them  for  a 
time  an  apparent  connection  with  the  partnership,  was 
now  as  if  it  had  never  been.  While  they  had  the  ap- 
parent interest  in  the  concern,  they. might  have  been 
liable  to  third  persons;  but,  as  between  themselves  and 
the  partners,  they  were  strangers  to  the  concern.  It 
was  now  certain,  that  they  never  had  any  actual  or  valid 
interest  in  any  portion  of  the  partnership  property.  They 
could  not  have  claimed  any  part  of  the  profits,  if  profits 
had  been  made :  on  what  ground,  then,  could  it  be  saidf 
that  they  were  to  be  answerable  for  losses  ?  They  had 
interfered  in  the  partnership ;  but  it  was  on  the  faith  of 
contracts,  which,  they  expected,  would  be  carried  into 

execution. 
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execution,  and  which  it  is  now  admitted  are  mere  nul- 
lities. Every' act  done  by  them  had  reference  to  these 
contracts ;  and  Jefferys  well  knew  in  what  character  they 
bterfered.  lliey  interfered  as  persons  who  meant  to 
be,  and  weire  likely  to  become,  partners.  He  might  un- 
questionably have  excluded  them,  until  the  contracts 
were  carried  into  complete  effect;  he  did  not  exclude 
them,  because  their  interference  could,  in  no  event,  occa- 
sion to  him  disadvantage  or  inconvenience. 


1826. 


At  the  date  of  the  contracts  in  June  and  Jtdy  1818, 
Stevens  and  the  assignees  of  StoJces  were  subject  to  all  the 
partnership  liabilities.  They  remain  liable.  In  what 
respect,  then,  is  the  situation  of  the  Plaintiff  altered  for 
the  worse  by  the  transaction  with  Spurrier  and  Gtrppy  f 
These  gentlemeti  must  be  considered  throughout  as 
merely  representing  the  real  owners  of  the  shares :  and 
there  is  no  reason  why  the  Plaintiff  should  acquire,  from 
their  contracts  with  other  persons,  rights  against  them, 
which  those  other  persons  could  not  enforce.  For  the 
purpose  of  the  present  suit,  the  Plaintiff  cannot  stand 
in  a  better  situation  than  Stevens  and  the  assignees  of 
Stokes. 


Stevens  and  the  assignees  of  Stokes^  since  the  con- 
tracts of  sale  are  at  an  end,  must  be  considered  as 
having  continued  partners;  and  if  they  continued 
partners,  how  could  Guppy  and  Spurrier  also  be  partners 
in  respect  of  the  same  shares  ? 

The  interference  of  those  gentlemen  was  under  the 
agreement  oijune^  1818 :  and  if  they  are  to  be  partners, 
it  can  be  only  to  the  extent  of  the  shares  which  they 
were  to  take  under  that  agreement,  namely,  each  one 
sixteenth. 

M  3  At 


I6fi 


1827. 


Aprils. 

1887. 
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At  all  events,  the  partnership,  from  the  time  ofSievelu^B^ 
bankruptcy,  must  have  been  a  partnership  dissoliible  at, 
pleasure;  therefore,  it  was  terminated  a^  to  Gi^pfy  by. 
the  notice  of  the  1 1th  Dec.  1819 ;  and  being  terminated 
as  to  one,  it  must  have  been  at  an  end  as  to  all,  unless  a 
new  agreement  can  be  shewn  to  have  been  entered  into 
by  the  remaining  partners. 

The  suit  is  likewise  faulty  in  form;  for  the  bill  asks 
an  account  of  the  transactions  of  three  or  four  different 
partnerships. 


The  Master  of  the  Rolls. 

It  has  been  contended  on  the  part  of  Guppjf  and 
Spurrier^  that  they  cannot  be  considered  as  partners^ 
though  they  acted  as  such.  To  support  this  view  of  the 
case,  it  is  argued  that  they  entered  into  the  contract  with 
Stevens  on  the  assumption  that  he  could  make  out  a 
good  title  to  the  property;  that  a  similar  understanding 
existed  as  to  their  agreement  with  the  assignees  of 
Stokes ;  and  that,  no  title  having  been  made  out,  the 
parties  not  being  in  a  situation  to  fulfil  the  contract^ 
and  the  transaction  being  by  that  means  at  an  end» 
Gtippy  and  Spunier  must  be  considered  all  along  to  have 
been,  and  to  have  been  acting  as,  trustees  for  the  per- 
sons interested  in  the  property.  As  between  Giqrpy 
and  Spurrier  on  the  one  hand,  and  Stevens  and  the  as* 
signees  of  Stokes  on  the  other,  that  might  be  a  good  ar- 
gument; but  Jefferys  has  nothing  to  dp  with  the  relative 
situation  in  which  those  parties  placed  themselves  with 
respect  to  each  other.  Stevens  possessed  an  interest  in 
the  concern;  so  did  the  assignees;  they  entered  into 
arrangements  with  Spurrier  and  Guppy ;  and  in  conse^ 
quence  of  those  arrangements.  Spurrier  and  Guppy  were 
put  in  possession  of  the  partnership  property^  and 
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ooiitiniied  in  i^  'acting  as  partners  with  Jeffhys.    The        182?! 

necessary  conse<qu6nce  is,  that  Jefferys  is  entitled  to  con-  Y"^  ""^ 
sider  them  as  partners  liable  to  him  for  their  proportion  9. 

ofthe  debts  of  the  partnership.  SioTH. 

If  those  individuals  were  partners,  and  were  liable  to 
contribute  to  the  payment  of  th^  debts,  the  next  question 
ii^  to  what  period  did  they  continue  to  be  partners.     By 
the  bankruptcy  of  Stokes,  there  was  an  end  ofthe  ori^nal 
partnership,  which  was  carried  on  under  the  stipulations 
of  the  deed  of  December  1811.    However,  the  assignees 
and  the  three  remaining  partners  chose  to  continue  the^ 
business;  and  they  might  have  continued  it  either  on 
the  footing  of  that  deed  or  any  other  footing  which  they 
might  mutually  agree  on.     It  would  seem  as  if  ho  ex- 
press agreement  had  been  come  to  on  the  subject ;  but 
they  appear  to  have  considered,  that  they  were  acting 
according  to  the  stipulations  and  provisions  of  that' 
deed :  and  in  assigning  their  shared  from  time  to  time, 
and   doing  other  acts,   they  had  those  provisions  and 
stipulations  in  view.     In  this  state  of  things,  it  is  clear 
dmt,  up  to  December  1819,  Jefferys  had  no  reason  to  be- 
lieve that  Spurrier  and  Guppy  were  not  partners,  or  that 
David  Smith  was  not   a  partner.      In  Jannary  1819, 
Gvppy  assigned  all  hb  interest  in  the  Coseley  iron  works 
\o  Hodgson :  and,  on  the  1 1th  of  December  1819,  he  gave 
odtice  to  Jefferys,  that  he  had  parted  with  his  interest, 
aild  that  he  was  no  longer  to  be  considered  a  partner. 
Shortly  afterwards,  David  Smith  assigned  his  interest  to 
WWiam  Taylor  Smith,  and  gave  a  similar  notice.  Jeffefys 
rrfbsed  to  treat  these  notices  as  a  dissolution,  or  to  accept 
die  persons,  to  whom  the  shares  of  Guppy  and  Smith 
had  been  assigned,  as  partners  in  lieu  ofthe  assignors. 
Bat  was  it  in  his  power  to  prevent  the  partnership  from 
bong  so  dissolved  ?    I  am  of  opinion,  that,  from  the 
lldi  ot  December  1819,  Quppy  ceased  to  be  a  partni!r. 

M  4  It 
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1827.  It  is  not  clear  that  Guppy  might  not  at  any  time  have 
got  rid  of  his'  liability  by  a  mere  notice ;  for,  a  new  partr : 
nership  having  been  formed,  what  was  there  to  Iiinder 
any  individual  from  retiring  from  it  when  he  pleased? 
But,  even  if  that  were  not  so,  there  was  here  an  actual 
assignment  of  Guppt/s  interest  to  Hodgsoiu 

It  is  said  that  the  assignment  was  colourable;  that  is,  * 
that  it  was  made  for  the  sake  of  securing  the  assignor 
from  future  liability.  Suppose  he  made  it  with  that  view, 
he  had  a  right  so  to  protect  himself  from  future  liability. 
It  is  alleged  that  the  assignee  was  not  a  responsible  per* 
son.  Let  it  be  so;  Guppy ^  for  the  purpose  of  securing 
himself,  had  a  right  to  assign  to  a  person  not  responsible* 
The  only  ground  of  objection  would  be,  that,  though  ■ 
there  was  an  assignment  in  form,  there  was  an  under- 
standing between  the  parties  that  the  assignee  should  be 
a  trustee  for  the  assignor.  Here  there  is  no  pretence  for 
such  a  supposition.  I  must  hold  therefore,  that,  at  all 
events,  the  assignment,  coupled  with  the  notice,  fireed 
Guppy  from  future  liability. 

The  same  observations  apply  to  the  case  of  David 
Smith.  Therefore,  in  December  1819,  Guppy  and  David 
Smith  ceased  to  be  p  artners  in  the  concern. 

« 

Spurrier  continued  a  partner.  It  was  in  his  power  to 
have  put  an  end  to  the  partnership  at  any  moment,  so 
far  as  regarded  him.  His  course  would  have  been,  to 
have  given  a  notice  that  he  would  withdraw  from  the 
concern :  he  gave  no  such  notice ;  and  he  appears  to  - 
have  acted  as  a  partner  down  to  the  time,  when  the 
concern  was  brought  to  an  end  and  the  works  stopped. 

It  appears,  indeed,  that,  after  Guppy  had  given  his 
notice  of  retiring  from   the  partnership.  Spurrier  had 

some 


The  decree  was  to  the  following  effect :  "  His  Honor 
doth  declare  that  the  Defendants  WiUiam  Spurrier  and 
Samuel  Guppy  became  and  were  partners  with  the  Plain^ 
tiff  and  the  Defendant  David  Smithy  in  the  concern  called 
the  Coseley  iron-works ;  and  that  the  Defendant  WiUiam 
Spurrier  and  5.  Guppy  became  and  were  such  partners, 
imder  and  by  virtue  of  the  agreements  of  the  11th  of 
June  1818  and  9th  of  July  1818;  and  that  the  Defend- 
ant William  Spurrier  continued  and  was  such  partner  at 
the  time  of  stopping  the  said  works :  and  His  Honor 
doth  declare  also  that  the  said  S.  Guppy  continued  such 
penaer  down  to  the  13th  day  of  December  1819,  and 

that 
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soiie  conversation  about  stopping  the  furnaces,  on  which  1827. 
occasion  he  stated,  that  it  would  be  better  to  give  up  the 
wmriEs  than  to  carry  them  on  at  a  loss ;  that  he  placed 
DO  confidence  in  JeffirySf  and  was  not  on  good  terms 
with  him  ;  and  that  he  objected  to  the  change  which  was 
made  in  the  firm  after  Guppy's  retirement  But  merely 
to  object  is  not  enough ;  and  the  evidence  before  me  (par- 
ticularly a  letter  in  which  he  asks  for  the  accounts  of  the 
concern  to  March  1820)  brings  me  to  the  conclusion, 
tbit  he  considered  himself  a  partner  subsequent  to  that 
time. 

It  ia  impossible  to  charge  the  person  to  whom  David 
SmM  assigned  his  interest  as  a  partner  in  this  concern : 
for,  after  the  assignment,  Jefferys  would  not  consent  to 
alfew  the  assignee  to  act  as  a  partner ;  and,  when  he  ap- 
plied to  be  admitted  to  the  works,  admission  was,  by 
Jeffhys'B  direction,  refused  to  him.  Now  that  the  con- 
cern has  turned  out  to  be  a  losing  one,  Jefferys  cannot 
say,  that  the  individual,  towards  whom  he  so  acted,  is  to 
be  considered  a  partner.  The  same  observations  apply 
to  Hodgson  and  T.  R.  Guppy. 
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1 827.        that  the  said  Defendant  Daxnd  Smith  continued  and 

a  partner  in  the  same  concern  down  to  the  22d  day  of 
December  1819."  The  decree  next  directed  an  acooaiit 
of  all  dealings  and  transactions  in  respect  of  the  oon- 
cem,  ^<  from  the  28th  day  of  March  1818  (from  wfaidi 
time,  under  the  said  agreements,  Spurrier  and  Gtgffg 
were  to  be  entitled  to  the  benefit  of  the  concern^  ia 
respect  of  the  shares  contracted  for  by  the  agrees 
ments,  but  without  prejudice  to  the  question  to  whom 
the  profits,  in  respect  of  the  said  shares  between  the  28di 
of  March  1818  and  the  dates  of  such  respective  agree* 
ment,  belong,  as  between  Spurrier  and  Guppy^  and  the 
assignees  of  Stokes  and  Stevens)  down  to  the  ISth  of 
December  1819,  and  from  the  ISth  of  December  1819 
to  the  22d  day  of  December  1819,  and  from  the  22ddflf 
of  December  1819  down  to  the  stopping  of  the  mii 
works."  Directions  were  likewise  given  for  taking  otbtr 
necessary  accounts-;  for  the  sale  of  the  property ;  and  ftr 
ascertaining  what  had  become  due  to  or  from  the  PIaii»* 
tiff  and  the  Defendants  during  the  time  they  were  part- 
ners in  the  concern.  The  bill  was  dismissed  as  againsl 
the  assignees  of  Stokes^  so  far  as  it  sought -to  make 
them  liable  as  partners. 

Reg.  Lib.  1826.  A.  2448. 
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1826. 
Jtdy  19,  20. 

STEVENS  l^  GUPPY.  i>e^s,e. 

rilHE  otgect  of  this  suit  was  to  enforce  the  perform-      April  16. 

-^    anoe  of  the  contract  of  the  11th  of  June  1818,  Apurcha«crof 
- ,  ,     ^  a  snare  m  a 

which  has  been  incidentally  mentioned  in  the  case  of  co-partnership 
Jbffcbts  v.  Smith.    That  agreement  was  in  the  follow-  no"'l^ve^ 

ing  words :  —  jecdons  to  the 

title  by  taking 
possession  of 

*•  William  Stevens  agrees  to  sell,  and  Samuel  Gtamy  the  property 
-  and  acting  as  a 

agrees  to  purchase^  the  said  JfiUiam  Steven^s  three  six-  partner,  when 

teenth  shares  in  the  Coseley  iron-works,  including  the  free-  ^®  ^aterth  t 

hold^  leasehold  and  copyhold  lands,  buildings,  mines,  mi-  a  good  title 

nerals,  and  all  furnaces,  forges,  mills,  machinery,  imple-  ^y  ^  specified 

ments,  tools,  cattle,  stock  of  iron,  coals,  iron-stone,  lime-  future  day, 

stone,  cokes,  and  all  other  property,  moveable  and  immove-  to  have  been 

able,  belonging  to  the  said  concern,  of  and  to  which  he  the  the  intention 

of  the  parties 
said  WiUiam  Stevens  is  possessed  and  entitled,  jointly  that  the  pur- 

wilk  John  Jefferys,  David  Smith,  and  the  assignees  of  jj^^diater^"* 

George  Stokes  a  bankrupt,  except  only  his  three  sixteenth  and  before 

parts  of  such  debts  as  were  due,  or  owing  to  the  said  the  possession. 

concem  on  the  28th  of  March  last,  for  the  sum  of  8000/.,  The  vendor 

free  from  all  incumbrances  or  liabilities  afiecting  the  same  a  co-partner- 

three  sixteenth  shares,  which  the  said  WiUiam  Stevens  is  !f)'R  businesg 

to  P&y^  o^  allow  the  said  Samuel  Guppy  to  deduct  and  against  the 

retain  out  of  the  said  purchase-money  of  8000/.  All  debts  Sad^^^!j^ 

due  and  owing  to  the  said  concem  up  to  the  28th  of  session,  charg- 

-AM-      -L  >us  that  he 
^^^^^  had  grossly 
mismanaged 
the  property  and  destroyed  its  value,  and  praying  that  he  might  be  declared  to  have 
accepted  the  title,  and  might  be  decreed  to  perform  the  contract  specifically;  the 
Court  was  of  opinion  that  the  title  had  not  been  accepted,  and,  as  a  good  tide  was 
Dot  shown,  a  specific  performance  could  not  be  decreed: 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could  be  directed 
at  to  the  defendant's  possession  and  management  of  th^  property,  with  a  view  to 
iMTTtain  whether  any  and  what  sum  ought  to  be  paid,  or  compensation  made,  by 
hna  to  the  pldntiC 
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March  last^  the  said  William  Stevens  is  to  retain  bis  pro* 
portion  of;  and  he  is  to  bear  and  pay  his  proportion  of 
all  debts  and  liabilities,  which  the  said  concern  owes  and 
was  subject  to  on  the  28th  of  March  last:  but  the  said 
Samuel  Guppy  is  to  receive  and  pay  three  sixteenth  parts 
of  all  debts  contracted  with  or  by  the  said  concern,  since 
the  28th  of  March  last.  William  Stevens^  on  or  before 
the  24th  of  June  ^^  next*,"  at  his  own  expense,  is  to  deduce 
a  good  title  to  the  premises  hereby  contracted  for,  and 
to  convey,  assign,  and  surrender  the  same  to  the  said  ': 
Samuel  Guppy^  free  from  incumbrances,  except  rent  and 
royalties  which  the  said  lands  and  mines  are  subject  to 
and  shall  have  become  due  since  the  2Sth  of  March  last ; 
and  the  said  Samuel  Guppy  is  to  pay  the  expense  of  die 
conveyances,  assignments,  and  surrenders  to  himself  df 
the  said  premises  contracted  for,  except  such  fines  on  the 
surrender  of  the  copyhold  property,  as  may  become  doe 
to  the  lord  or  lords  of  the  manors  respectively,  wherdn 
such  copyhold  property  is.  The  said  William  Stevens 
engages,  that  the  accounts  of  debts  contracted  with,  and 
by  the  said  concern,  since  the  28th  of  March  l&st,  are 
correctly  stated  in  the  books  of  the  said  partnership 
concern.  The  balance  of  the  purchase-money  to  be  paid^ 
as  soon  as  a  good  title  can  be  efiected,  the  incumbrances 
and  liabilities,  and  conveyances,  assignments,  and  sur- 
renders as  aforesaid  made,  in  the  said  Samuel  Gupptf% 
bill  or  bills  in  London^  at  three  calendar  months  after 
date,  and  to  be  dated  at  that  time." 


At  the  foot  of  the  agreement  was  the  following  memo- 
randum, showing  the  mode  in  which  the  price  was  esti* 
mated: — 


For 

*  Tht  word  "  next"  was  in    of  the  memorandum  which  was 
thel)ill;  it  was  not  in  the  copy    produced  in  court. 


^8,000 


,  SUevensy  immediately,  with  the  privity  of  the  other 
co-partners,  retired  from  the  concern,  and  gave  posses- 
sion of  his  shares  to  Guppy^  who  acted  as  the  owner  and 
conducted  the  business  in  the  manner,  and  until  the  time, 
more  particularly  mentioned  in  the  report  of  Jeffhys  v. 
SmiiJu 

In  June  ISIO3  Stevens  filed  his  bill  for  specific  per- 
formance, and  it  was  amended  in  June  1820.  He  had 
bem  induced,  he  said,  to  admit  Guppy  into  the  possession 
of  the  shares,  in  consequence  of  his  having  promised  to  pay 
the  purchase-money  immediately.  Many  requests,  he 
alleged,  had  been  made  to  the  Defendant  specifically  to 
perform  his  agreement,  ^^or  otherwise  to  let  him  the  Plain- 
tiff into  the  possession  of  his  three  sixteenth  shares  of  the 
partnership  concern,  estates,  and  property :"  and  he  in- 
asted  that  the  Defendant,  by  continuing  to  act  as  the 
owner  of  the  shares  and  as  a  partner,  had  accepted  the 
title*  The  bill  charged  that  Guppy  and  his  partners  had 
first  mismanaged,  and  then  put  an  end  to,  the  business, 
and  that  they  had  removed  from  off  the  premises  all  or 
the  greater  part  of  the  moveable  machinery,  implements, 
and  stock  in  trade ;  that,  by  such  conduct,  the  co-part- 
nership concern  had  been  ruined  or  greatly  deteriorated, 
and  rendered  of  much  less  value  than  when  the  Plaintiff 
relinquished  possession  to  Guppy :  that  the  established 
connections  of  the  co-partnership  with  numerous  highly 

respectable  customers  bad  been  thereby  lost,  so  that, 

even 
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For  three  sixteenths  of  the  Coseley  iron- works, 

82,000/.         -  .  .  -    ^6,000 

For  three  sixteenths  of  stock  in  trade,  8,035/.        1 ,500 
For  the  profits  of  the  three  sixteenths,  since  Guppy. 

Lady^day         -         -  -.  -  500 


Stevens 

V. 
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even  if  the  iron-works  could  be  restored  to  die  stale 
in  which  they  were,  when  Guppy  entered  into  possession^ 
yet  it  would  be  impossible  to  recover  the  old  establidied 
connections  with  the  former  customeris.  The  prayer  Was, 
that  Samuel  Guppy  might  be  declared  tp  have  waived 
all  objections  to  the  title  to  the  shares,  and  might  be 
decreed  specifically  to  perform  the  agreement,  and  that» 
in  the  mean  time,  he  might  be  directed  to  pay  the  pnr- 
chase-money  into  court;  or  otherwise,  that  a  pttiper 
person  might  be  appointed  as  a  receiver  or  manager^  to 
collect  the  rents,  issues,  and  profits  of  the  shares  of  the 
partnership  concern  so  contracted  to  be  sold,  and  to 
manage  the  same ;  and  that  the  Defendant  might  be 
restrained  from  interfering  or  meddling  with  the  shaxei^ 
or  with  the  rents,  profits,  and  produce  thereof.  It  con- 
cluded with  the  common  form  of  words,  asking  relief 
generally. 

Guppyj  by  his  answer,  admitted  the  agreement,  and 
stated  that  he  had  always  been  willing  to  perform  it^  if  i 
good  tide  were  shown,  but  that  no  abstract  had  ever  beeli 
delivered  to  him.  He  denied  that  he  had  ever  promised 
to  pay  the  purchase-money  before  the  title  was  perfected^ 
or  that  possession  had  been  given  him  in  consequence  of 
any  such  undertaking  on  his  part  He  stated  that  he  had 
assigned  one  of  the  three  shares  to  Spurrier^  and  di^ 
other  two  to  Hodgson^  who  had  since  transferred  tbeni 
to  7*.  R.  Guppy  i  and  that  the  latter  was  unable  to  pay 
for  them,  and  would  willingly  restore  them  to  the  FlaiHr^ 
tiff.  He  denied  that  he  had  been  accessary  to  any  muH 
management  of  the  property,  or  that  he  had  received 
any  part  of  the  rents,  issues,  and  profits  of  the  shared 
which  were  the  subject  of  the  contract :  on  the  contrary^* 
the  partnership  had  become  indebted  to  him  durid^ 
the  period  of  his  connection  with  it ;  and  he  submitted^ 
whether  he  could  be  considered  a  partner,  except  in 

relation 
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to  the  creditors  of  the  concern.  He  was  willing 
and  desirous,  he  said,  to  give  up  the  possession  of  the 
shares  to  the  Plaintiff;  but  the  latter  refused  either  to 
mmne  the  possession,  or  to  make  out  a  title. 

The  Plaintiff  entered  into  evidence,  to  prove  die  dete- 
rioration and  destruction  of  the  businesss,  and  the  active 
interference  of  Guppy  as  a  partner. 

At  the  hearing,  the  Vice-Chancellor  directed  the 
■nal  reference  of  title. 

It  turned  out  that  the  title  was  defective ;  and,  at  the 
hearing  on  further  directions,  the  Vice-Chancellor  dis- 
Hussed  the  bill  with  costs. 

The  Plaintiff  appealed,  first,  from  the  decree  directing 
a  reference  of  title,  and,  afterwards,  from  the  decree 
mde  on  further  directions. 
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Stevens 

V. 
GUPPT. 


Mr.  Heald  and  Mr.  Laoat^  for  the  appellant. 

I. — At  first,  Guppy  could  not  have  been  compelled 
to  take  the  property,  if  the  title  was  defective ;  but  he 
has  chosen  to  enter  into  possession,  before  a  good  title  was 
shown ;  he  has  dealt  with  the  property  as  owner ;  its 
falue  has  been  diminished ;  while  in  his  hands,  it  has,  to 
a  certain  extent,  ceased  to  exist :  can  he  now  say,  that, 
miless  a  perfect  title  is  deduced,  he  is  not  pay  his  pur- 
diase-money?  The  agreement  did  not  authorise  him  to 
take  possession,  or  to  do  any  acts  of  ownership.  In  taking 
possession,  be  accepted  the  title.  It  is  true  that  no 
abstract  had  been  delivered;  but  a  purchaser  may  do 
acts  which  will  preclude  him  from  objecting  to  the  title, 
whether  an  abstract  has  been  delivered  or  not ;  though, 
undoubtedly  a  slighter  circumstance  will  amount  to  a 

waiver 
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1 826.  waiver  of  all  objections,  when  he  has  been*  furnished  with 
the  means  of  being  acquainted  with  the  nature  of  the  titlesi 
than  before  the  delivery  of  an  abstract  Here  the  partica- 
lars  of  the  title  were  known  to  the  other  partners :  and 
Gisppi/f  no  doubt,  was  contented  with  the  title  which  satis* « 
fied  them.  On  the  part  of  the  vendor,  the  agreement  was 
specifically  performed.  Gtxppy  had  the  full  benefit  of  tbe 
contract;  he  had  uncontrolled  dominion  over  the  pro- 
perty ;  the  shares  of  the  business  and  of  the  stock  in 
tra(]e  were  put  into  his  hands,  and  placed  at  his  disposal. 
Is  it  rational  to  suppose,  that,  after  such  steps  had  beeor 
taken,  it  was  still  to  remain  a  matter  of  doubt,  whether 
he  was  to  pay  the  purchase-money  ?  It  is  not  possible 
for  him  to  restore  to  us  the  thing  he  jpurchased,  aad 
which  we  delivered  to  him  :  must  he  not,  then,  pay  tbe*. 
price  which  he  agreed  to  give  for  it  ? 

II.  —  If  we  cannot  compel  Guppy  to  perform  the  con^ 
tract,  he  must  be  considered  as  having  taken  possessioa 
of  the  shares  as  our  agent,  and  he  must  account  to  os 
for  the  mode  in  which  the  property  has  been  dealt  with, 
and  for  the  monies  which  he  has  received  in  respect  of 
it.  The  record  alleges  that  he  acted  as  a  partner,  and  thaty. 
under  his  management,  the  property  has  been  gready 

• 

deteriorated ;  and  there  is  evidence  to  show,  that  the  three 
shares  are  by  no  means  of  the  same  value  now  as  when, 
the  possession  was  given  to  him.     We  are,  therefore^, 
entitled  to  compensation  for  the  injury  which  we  have, 
thus  sustained.     It  is  only  in  a  court  of  equity  that  the 
accounts  and  inquiries,  necessary  for  ascertaining  tbe. 
extent  of  that  damage,  can  be  conveniently  prosecuted; 
and  under  the  prayer  for  general  relief,  connected  with 
the  charges  of  mismanagement  which  the  bill  contains, , 
these  accounts  and  inquiries  may  be  directed  in  this 
suit. 


J 
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•  Mr*  Hart^  Mr.  Preston^  and  Mr.  Bomilfyf  conird.  1826. 

I. — It  is  plain  from  the  whole  tenor  of  the  contract^ 
dmt,  at  the  time  when  it  was  made,  both  parties  intended, 
diat  Guppy  should  immediately  enter  into  the  enjoyment 
ofalltherightsofa  partner.  What  he  bought  was  the  share 
of  a  trade,  in  which,  from  that  day,  he  himself  was  to 
have,  and  Stevens  was  not  to  have,  a  right  of  interference 
as  a  partner ;  he  did  not  buy  the  share  of  a  trade  from 
which  he  himself  was  to  be  excluded  during  the  long 
period  that  might  be  occupied  in  an  investigation  of  the 
tide.  The  possession  was  given  and  was  accepted  on 
the  mutual  belief  that  a  good  title  could  and  would  be 
made.  The  agreement  stipulates  in  the  most  express 
terms  that  a  good  title  shall  be  deduced,  and  that,  till  it 
is  deduced,  the  purchase-money  shall  not  be  paid.  The 
ddivery  of  possession  must  have  taken  place  in  pursu- 
ance of  the  agreement,  with  which  it  was  almost  contem- 
poraneous ;  for  there  is  not  a  pretext  for  saying  that  the 
parties  entered  into  any  subsequent  arrangement,  by 
which  the  terms  of  the  original  agreement  were  modified. 
The  24th  of  June  mentioned  in  the  agreement,  must 
have  meant  the  24th  of  June  1819.  The  parties,  there- 
five,  did  not  contemplate  the  completion  of  the  tide,  in 
leas  than  twelve  months  ;  is  it  possible  that  they  could 
have  meant,  that,  during  the  whole  of  this  period,  Guppy 
was  to  have  no  concern  in  the  business  ?  The  contract 
of  the  llth  ot  June  made  him  a  partner  from  that  date ; 
in  acting  as  a  partner,  he  acted  under  that  contract,  and 
he  cannot  have  thereby  lost  any  of  the  rights  which  the 
contract  expressly  gave  him.  He,  therefore,  retains  the 
right  to  insist  on  the  production  of  a  good  title ;  and,  as 
It  is  admitted  that  the  objections  to  the  title  are  insur- 
mountable, the  vendor  cannot  have  a  decree  for  specific 
paformance. 

Vol.111.  N  II.  — The 
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II.  —  The  Plaintiff,  if  he  is  not  entitled  to  a  ded#t  , 
for  specific  performance,  cannot  have  any  other  re- 
lief on  this  record ;  for  the  Court  will  not  permit  a  bill» 
framed  for  one  purpose,  to  be  converted  to  a  purpose 
totally  different  *  The  record  treats  Gupjy  as  purchaser: 
at  the  bar,  the  Plaintiff  finding  he  can  have  no  reUef 
against  him  in  that  character,  proposes  to  consider  him 
as  his  agent  The  particular  relief  which  may  be  prayed, 
at  the  bar,  under  the  prayer  for  general  relief,  must  be 
agreeable  to  the  case  presented  by  the  bill :  but  with 
that  case,  the  particular  relief  asked  here  is  totally  in*. 

consistent.* 

Mr. 


1885. 
June. 


♦  WILLIAMS  V.  SHAW. 


On  a  bill  by  a       By  a  written  contract,  dated 

^c  per.  *«  2Sd  of  December  1813. 

fbrmancey  Morgan  agreed  to  sell,  and 

where  the  Shato  to  purchase,  a  certain 

jini*8M%n^  '  ^^'°*  ^^^  ^^  ®"™  ®^  9000/.,  of 

tered  into  pos-  which  100/.  was  to  be  paid 

session  under  down  immediately,  Morgan 
theagreement,  ^     jt  u  *  j 

and,  pending  ^^  ^^  ^^^'^®''  abstracts  and 

the  suit,  con-  to  deduce  a  marketable  title 

tinned  in  pos-  on  or  before  the  Ist  of  March 

session  until  ^,  .  -■ 

then  next ;  and,  on  receiving 

the  remainder  of  the  purchase- 


1823,  the 
Plaintiff,  in 
consequence 
of  a  defect  in 
the  title,  fail- 
ing in  his  at- 


money,  was  to  execute  a  pro- 
per conveyance  of  the  pre- 
mises on  or  before  the  2ith 
tempt  to  com-  ^f  jf^„g  jgl*.  Shaxv  was  to 
pel  the  per-       ^  •         r  -.l 

tormance  of      "^^'^  possession  of  the  mea- 

the  contract,     dow,  pasture,  and  wood  lands 
the  Court  re-    on   the    25th    of   December 

cre«,underthe   ^^^^  5  ®^^®  ^^^^^  lands,  on 

prayer  for  se-    the  2d  of  February  following ; 

nerei  relief 

an  account  of 

rents  and  profits  against  the  purchaser,  though  he 

was  willing  to  pay  a  fair  rent. 


and  of  the  rest  of  the  pre* 
mises,  on  the  1st  of  May.  If 
the  purchase  was  completed 
on  or  before  the  24th  of  June, 
Shato  was  not  to  pay  any  rent 
for  the  premises  in  the  mean- 
time;  but  if  the  purchase 
should  not  be  completed  by 
that  day,  for  any  reason  other 
than  a  defect  in  the  title  not 
cured  by  the  vendor  on  or 
before  the  25th  of  December 
1814,  Shatv  was  to  pay  in- 
terest at  5  per  cent,  on  the 
unpaid  residue  of  the  pur- 
chase-money :  and  if,  ou  ac- 
count of  defect  of  the  title, 
the  purchase  should  not  be 
completed,  Morgan  was  to 
repay  the  100/.  with  interest 
at  5  per  cent,  on  the  25th  oi 

December 

had  stated  by  his  answer  that  he 
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.4  Mr.  Hkaldj  in  reply. 

Suppose  we  were  at  liberty  to  amend  the  record  in« 
stantaneously  by  praying  in  the  alternative,  that,  if  the 
Court  did  not  decree  specific  performance,  the  Defendant 

might 


1826. 


December  1814.  The  title 
was  to  be  submitted  to  coun- 
lel  on  behalf  of  both  parties  ; 
and  if  such  counsel  should  be 
of  opinion,  that  a  marketable 
title  could  not  be  deduced 
by  the  25th  of  December 
1814,  the  contract  was  to  be 
absolutely  void. 

The  bill  was  filed  by  the 
representatives  of  the  vendor, 
Cor  the  specific  performance 
of  the  contract. 

During  the  progress  of  the 
suit,  the  Defendant  continued 
in  possession.  But  he  stated 
IB  his  answer,  that  he  was 
dien,  and  always  had  been, 
willing  to  give  up  possession 
of  the  fiurm  ;  and  that,  in  May 
1816,  he  had  served  the  Plain- 
tiff with  notice  that  he  was 
ready  to  give  up  the  farm  to 
Urn  forthwith,  on  being  paid 
the  value  of  the  crops  on  the 
ground,  or  at  any  future  time, 
when  the  crops  should  have 
been  harvested.  He  further 
said,  that  he  was  willing  to 
pay  a  fair  rent  for  the  pre- 
mises during  the  period  of 
Us  occupation,  on  having  the 

N 


deposit  of  100/.  with  interest 
repaid  to  him. 

In  the  course  of  the  suit  it 
appeared,  that  the  vendor 
could  not  make  a  good  title ; 
and,  in  1 823,  <  the  possession 
of  the  lands  was  relinquished 
to  the  Plaintiff. 

At  the  hearing  on  further 
directions,  the  Plaintiff,  ad- 
mitting that  the  bill  must  be 
dismissed  so  far  as  it  prayed 
a  specific  performance  of  the 
contract,  asked,  that  the  De- 
fendant might  account  for  the 
rents  and  profits  of  the  farm 
during  the  nine  years  of  liis 
occupation. 

Mr,  Hart  and  Mr.  Knight 
for  the  Plaintiff. 

The  possession  of  the  De- 
fendant was  under  the  con- 
tract; and  as  the  contract 
cannot  be  performed,  he 
ought  not  to  be  allowed  to 
derive  any  benefit  from  it. 
Both  parties  must  be  placed, 
as  far  as  possible,  in  the  same 
situation  as  at  the  date  of  the 
agreement;  and  that  can  be 
done  only  by  making  the  oc- 
2  cupier 
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might  account  for  his  dealings  with  the  property  il 
would  not  be.  necessary  to  introduce  into  the  statements 
of  the  bill  any  allegation  which  is  not  already  there. 

How 


cupier  of  the  land  pay  rent 
to  the  owner.  This  is  a  re- 
lief, the  right  to  which  arises 
out  of  the  two  facts,  that  the 
Defendant  has  occupied  the 
farm,  and  that  he  is  not  to 
be  the  purchaser  of  it ;  and 
it  may  be  given  under  the 
prayer  for  general  relief.  His 
offers  to  quit  the  lands  amount 
to  nothing ;  they  cannot  out- 
weigh the  fact  of  the  volun- 
tary continuance  of  his  occu- 
pation. Besides,  the  Defend- 
ant, by  stating  in  his  answer 
that  he  was  ready  to  pay  a 
fair  rent,  has  decided  the 
question  against  himself,  and 
given  the  Court  jurisdiction 
to  compel  the  payment  of 
the  rent  in  this  suit. 

Mr.  Heald  and  Mr.  Pepys^ 

contr^. 

The  result,  which  the  Plain- 
tiff now  considers  as  a  griev- 
ance, is  the  natural  conse- 
quence of  the  protracted 
litigation,  which  he  himself 
has  occasioned  by  his  ob- 
stinacy in  endeavouring  to 
compel  performance  of  a  con- 
tract, which  he  ought  to  have 
abandoned  at  once.  He  would 
neither  desist  from  his  suit, 
nor  take  possession   of  the 


lands.  If  he  be  entitled  to  a 
rent,  he  must  seek  it  by  a  dis- 
tinct remedy. 

It  was  suggested,  that  a 
case  had  occurred  before  Sir 
William  Grantj  in  which, 
though  a  bill  for  specific  per* 
formance  was  dismissed,  the 
purchaser,  having  been  in 
possession,  was  ordered  to 
account  for  the  rents :  and 
the  Vice-Chancellor  stated, 
that,  if  a  precedent  for  such 
a  decree  could  be  produced, 
he  should  be  very  much  in*. 
dined  to  follow  it  in  the 
present  instance. 

The  case  stood  over,  in 
order  that  the  Plaintiff's 
counsel  might  search  for  au- 
thorities; but  no  precedent 
was  found  of  such  a  decree. 
as  they  asked. 

Finally,  the  Vice-Chancd- 
lor  stated  that,  on  the  re* 
cord  as  it  stood,  an  account 
of  rents  could  not  be  decreed* 
The  bill  did  not  tender  any 
issue  as  to  the  rents,  or  pray 
relief  in  respect  of  them :  it 
was  framed  solely  with  a  view 
to  compel  a  specific  perform- 
ance of  the  contract ;  and  an 

account 


CASES  IN  CHANCERY. 


181 


How  dien  is  it  possible  to  say,  that  such  particular  relief 
is  not  agreeable  to  the  case  stated  by  the  bill  ? 
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Eldok,  Lord  Chancellor. 

I  doubt  very  much  whether  there  is  not  enough  in 
this  bilt  to  enable  the  Court  to  administer  any  equity 
arising  out  of  the  transactions  that  took  place  in  con- 
sequence of  the  possession  being  given  to  Guppy.    Does 
not  the  equity,  insisted  upon  in  the  body  of  the  bill, 
amount  substantially  to  this,  that  the  Defendant  may 
dther  specifically  perform  the  contract,  or  that  he  may 
deliver   back  again  the  possession  which  he  had  re- 
ceived ?    And  though  the  words  ^^  that  he  may  deliver 
back  again  the  possession  which  he  has  so  received," 
are  not  to  be  found  in  the  prayer,  yet,  when  the  Plaintiff 
asks  by  his  biU  a  specific  performance  of  the  agreement, 
xxt  such  other  relief  as  the  nature  of  the  case  requires  — 
if  the  effect  of  the  case,  which  he  states,  be,  that,  if  he  is 
^Kit  entitled  to  a  specific  performance,   the  possession 
should  be  restored  to  him,  and  an  account  should  be 
gone  into  of  the  Defendant's  dealings  with  the  property, 
—-it  is  worthy  of  consideration,  whedier  the  mere  omission 
of  alternative  words  in  the  prayer  is  sufficient  to  prevent 
lim  from  having  that  equity  (if  such  an  equity  there  be) 
administered  in  this  suit. 


I  take  for*granted  that  the  decree  of  the  Vice-Chan- 
"odlor  was  made  with  an  intention  on  his  part  to  pro- 
nounce 


account  of rents,far  from  being 
included  in,  or  subservient  to, 
that  particular  relief,  was 
wholly,  inoonsistent  with  it. 
Therefore,  though  there  was 


a  good  deal  of  hardship  in 
the  case,  the  Court  could 
make  no  order,  except  that 
the  bill  should  be  dismissed 
with  costs. 


N  3 
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nounoe  that  the  title  had  not  been  aooeptad ;  finr  die 
reference  woold  have  been  unnecessary,  if  he  had  been 
of  opinion,  that  the  Defendant  was  bound  to  accept  the 
title,  whether  it  was  good  or  bad.  The  decree,  how^ 
ever,  contains  no  declaration  either  way.  According 
to  the  old  practice,  there  were  two  ways  of  framing  a 
decree  in  a  suit  for  specific  performance.  The  one  was, 
to  declare  that  the  Plaintiff  was  entitled  to  a  specific 
performance,  if  a  good  title  could  be  shown,  and  then  to 
direct  a  reference  as  to  the  title ;  the  other,  to  refer  the 
title  to  the  master,  and  to  follow  up  that  direction  by  a 
declaration,  that,  if  a  good  title  was  shown,  the  agreement 
ought  to  be  specifically  performed :  and,  in  my  opinion, 
difficulties  may  often  arise  from  omitting  to  make  a  de- 
claration in  the  decree.* 


The  question  now  before  me  is  twofpld  :  first,  wh^her 
the  Defendant  is  bound  to  accept  the  title ;  secondly, 
if  the  Plaintiff  cannot  compel  a  specific  performanoe^ 
whether  any  other  relief  can  be  given  him  on  the  bill  as 
it  is  now  framed. 

I  must  take  the  word  <<  next''  to  be  part  of  the  con- 
tract, upon  the  authority  of  the  Plaintiff  himself ;  because 
he  has  so  stated  it  in  his  bill :  and  by  **  the  24th  of  June 
next,"  I  understand  the  24th  of  June  1819.  That  is  the 
natural  construction  of  the  words;  and  there  is  no 
evidence  that  it  was  understood  between  tlv^  parties,  that 

the 


•  In  PUi  V.  Davit  (July  17  th 
1896),  the  Lord  Chancellor  said, 
"  In  suits  for  specific  perform- 
ance, where  the  question  of  title 
is  not  the  only  issue,  but  the 
Defendant  insists  that,  whether 
the  title  be  good  or  bad,  the 
Plaintiff  is  for  any  reason  not 


entitled  to  specific  performaDoe^ 
it  is  specially  necessaiy  that 
there  should  be,  in  the  first  in- 
stance, a  declaration  that  the 
Plaintiff  is  entitled  to  have  the 
contract  specifically  performed^ 
if  a  good  title  be  shown.' 


» 
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die  abstract  of  the  title  could  be  immediately  prepared,        1826. 
so  as  to  be  delivered  on  the  24tb  of  that  very  month  of 
June  in  which  the  contract  was  entered  into. 


The  question  comes  to  this  —  Does  the  ordinary  rule 
about  taking  possession  apply  to  such  an  agreement  as 
die  present  ?  Was  it  the  intention  of  the  parties,  regard 
being  had  to  the  express  terms  and  stipulations  of  the  con- 
tract, that  Mr.  Stevens  should  be  at  liberty,  until  the  24th 
oijtme  1819,  to  keep  possession  of  the  property,  which, 
if  the  agreement  was  ever  carried  into  execution,  was  to 
bdong,  &om  March  1818,  to  Mr.  Guppy^  and  not  to 
Mr.  Stevens  ?  or  must  it  not  have  been  the  intention  of 
these  parties,  considering  what  the  period  was  at  which 
the  beneficial  interests  and  the  liabilities  were  to  begin, 
that  the  possession  should  be  taken  immediately  —  never- 
theless, with  an  unfortunate  contract  on  the  part  of  Mr. 
Steoensj  that  he  would  deliver  the  abstract,  deduce  a 
good  tide,  and  convey  the  premises,  not  then,  but  on  or 
before  the  24th  of  Jt/ne  1819?  And  can  it  be  said, 
under  the  effect  of  such  an  agreement  as  this,  that  the 
mere  taking  possession  is  a  waiver  of  the  right  to  have 
die  title  made  out,  which,  by  the  very  terms  of  the  con- 
tract, was  not  to  be  made  out  till  fifteen  months  after 
the  beneficial  interest  and  liability  (both  of  which  were 
to  begin  nearly  three  months  before  the  date  of  the  con- 
tract) had  commenced  ? 

Tlie  bill  alleges  that  the  possession  was  taken,  because 
Guppy  prevailed  upon  the  vendor  to  let  him  take  pos- 
session on  condition  of  his  immediately  paying  the  pur- 
chase-money :  but  of  this  new  bargain  I  have  heard  no 
evidence  whatever.  Under  these  circumstances,  I  think 
diat  the  mere  taking  possession  would  not  amount  to  a 
waiver  of  all  objections  to  the  title.  It  is  a  different 
matter,  how  far  the  use  which  has  bejen  made  of  the 

N  4  pos- 


Stevens 


V. 
GUPPY. 
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183?.  possession,  the  mftuegeinetit  to  which  it  has  been  esb- 
posed)  the  deterioration  of  the  concern,  ^c,  ore  to 
entitle  the  plaintiflPto  relief  against  the  party  who  ooii* 
tends  that  he  had  a  right  under  the  agreement  to  imme- 
diate possession,  and  yet  was  not  bound  to  retain  that 
possession,  unless  a  good  title  could  be  shown. 

If  the  question  as  to  what  may  be  due  between  the 
parties,  in  respect  of  the  dealing  with  the  property^  h6 
not  open  on  this  record,  the  decree  ought  to  be  without 
prejudice  to  any  future  bill  on  the  subject 


Judgment  not  having  been  pronounced  when  lion} 
JSUdon  resigned,  the  appeal  was  again  argued  before 
Lord  Lyndliurst. 

1S97.  Mr.  Heald  and  Mr.  Lovatj  (or  the  Plainti£^ 

December  $,  6. 

.    Mr.  SugdeUf  -  Mr.  Preston,  and  Mr.  RomiUy^  for  tb4 
Defendant. 


18S8.  Lynduurst,  Lord  Chancellor, 

After  stating  the  outline  of  the  facts  of  the  case^ 
pressed  his  opinion  to  be,  that,  looking  at  the  terms  of  th^ 
agreement  and  the  nature  of  the  propeity  which  was  tke 
subject  of  it,  nothing  had  been  done  which  amounted  to 
a  waiver,  on  the  part  of  the  Defendant,  of  his  right  to 
have  a  good  title.  It  is  now  admitted,  continued  His 
Lordship,  that,  as  to  some  of  the  lands,  which  formed  an 
essential  part  of  the  property  of  this  partnership,  a  good 
title  cannot  be  shown;  and,  therefore,  the  vendor  cannot 
have  a  decree  for  specific  performance. 

It  is  then  said,  that,  though  he  cannot  have  the  con« 
tract  performed,  he  is  entitled,  upon  the  frame  of  this. 

record, 
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fcKDordy  and  under  the  prayer  for  general  relief,  to  H  1828. 
remedy  of  a  different  kind,  namely,  to  have  an  inquiry 
ocmceming  the  management  of  the  partnership  by  Gtqfpy^ 
Ittd  to  have  compensation  for  the  injury  he  Stevens  had 
ihistained.  It  is  true^  that  the  bill  does  contain  charges  of 
mismanagement  of  the  property  by  Guppy:  but  with 
what  view  and  for  what  object  are  those  charges  intro- 
duced ?  We  have  only  to  look  at  the  record  to  see, 
that  they  are  introduced,  not  with  a  view  to  demand 
compensation  for  any  loss  alleged  to  have  been  sustained, 
but  in  order  to  establish  the  fact  of  acceptance  of  the 
title  by  the  Defendant,  and  of  waiver  of  all  objections  to 
it,  and  thereby  to  make  out  the  Plaintiff's  right  to  specific 
performancis.  Under  such  circumstances,  it  would  be 
ttojust  to  allow  the  Plaintiff  to  abandon  the  case  made 
by  his  bill,  and  to  come,  at  the  hearing,  for  a  new 
remedy  upon  a  record  framed  with  an  aspect  altogether 
different.  My  opinion,  therefore,  is,  that,  as  the  case  is 
ihaped  before  me,  the  Plaintiff  is  not  entitled,  under 
die  general  word^  of  the  prayer,  to  particular  relief 
with  respect  to  the  loss  arising  from  the  management 
of  the  property. 

Besides,  there  were  other  persons  interested  in  the 
partnership,  when  the  alleged  mismanagement  took  place. 
How,  under  a  decree  between  Stevens  and  Guppy  alone, 
eould  all  the  liabilities  be  arranged,  which  may  be  in- 
volved in  giving  Stevens  the  compensation  he  asks  ?  It  is 
fiot  in  such  a  suit  as  this  that  he  can  obtain  compens- 
adon  for  the  loss  which  he  alleges  he  has  sustained. 

Lord  EldoHy  when  the  case  was  before  him,  stated 
Aat,  if  he  dismissed  the  bill,  he  should  think  it  proper 
to  add,  as  a  qualification  to  the  decree,  that  the  dismissal 
should  be  without  prejudice  to  any  suit  or  proceed- 
ing, which  Stevens  might  think  fit  to  institute^  for  the 

purpose 
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1828. 


parpose  of  recovering  compensation  for  any  injury  or 
loss  which  he  might  have  sustained  by  the  acts  of  the 
Defendant.  This  has  been  done  in  several  cases ;  and 
an  instance  of  it  occurs  in  Lyndsay  v.  lynch,  (a)  I  shall 
take  that  course,  and  shall  modify  the  decree  by  a  similar 
qualification. 

(a)  S  Sch.  4*  Lef.  12. 


1827. 
27^6.16. 

Asum  of  stock, 
claimed  as  a 
legacy  by  A.^ 
was  ordered 
by  the  decree 
to  be  carried 
over  to  the 
account  of  il., 
^  subject  to 
the  mrther 
order  of  the 
Court,"  with 
a  direction 
that  it  should 
not  be  sold  or 
transferred 
without  notice 
to  B,\  Held, 
that  the  Court 
mi^ht,  upon 
petition  and 
without  re- 
hearing the 
former  decree, 
order  the  mo- 
ney to  be  paid 
to  B^  if  his 
title  appeared 
to  be  the 
better  of  the 
two. 


BARKSDALE  ©.  ABBOTT. 

TN  a  suit  for  the  administration  of  a  testator's  assets, 
'''  the  Master  found  that  a  legacy  of  200  guineas,  be- 
queathed to  Joshua  Sharpcj  was  a  vested  legacy,  and  due 
to  Joshua  Sharp(?s  personal  representative. 

• 

By  a  decree  made  on  the  16th  of  February  1826  it 
was  ordered,  that  it  should  be  referred  to  the  Master  to 
compute  interest  on  the  legacy  given  to  Joshua  Sharpen 
that,  from  the  fund  in  court,  a  sum  of  Bank  annuities^ 
sufficient  to  answer  the  principal  and  interest  of  the 
legacy,  should  be  carried  by  the  Accountant-General 
to  the  account  of  the  representatives  of  Joshua  Sharpen 
that  the  Accountant-General  should  declare  the  trusts 
thereof  accordingly,  subject  to  the  further  order  of  the 
Court ;  and  that  the  Bank  annuities,  when  so  carried 
over,  should  not  be  sold  or  transferred  without  notice 
to  the  Plaintiff,  who  was  the  person  entitled  to  the 
residue. 

The  representative  of  Joshua  Sharpe^  who  was  not  a 
party  to  the  suit,  having  presented  a  petition  for  the 
payment  of  the  money,  a  cross  petition  was  presented 
by  the  Plaintiff,  on  the  ground  that  Joshua  Sharpe,  being 

named 
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named  one  of  the  executors  of  the  testator,  had  not  1827. 

proved,  and  that  he  had  thereby  forfeited  his  legacy,  (a)  ^    ^  -^ 

The  Plaintiff,  therefore,  claimed  the  sum  which  had  v, 

been  thus  carried  over.  Abbott. 

Mr.  Shadwett  and  Mr.  Beatnes  argued,  that  the  Court 
bad  no  jurisdiction  to  order  the  payment  of  the  money 
to  the  Plaintiff  upon  his  petition.  The  decree  had 
carried  the  legacy  to  the  account  of  the  personal  re« 
presentative  of  Joshua  Sharpe^  and  could  not  be  altered 
except  by  a  rehearing  or  appeal.  If  that  course  were 
taken,  the  petition  of  Joshua  Sharpies  personal  repre- 
sentative might  be  ordered  to  come  on  at  the  same  time. 

Mr.  Sugden  and  Mr.  Jacob  stated,  that,  when  the 
decree  was  made,  the  intention  was  to  keep  this  question 
open;  and  they  contended  that  the  special  words,  an- 
nexed to  the  direction  to  carry  over  the  sum  to  a  separate 
account,  were  sufficient  to  reserve  to  the  Court  juris- 
diction to  order  the  money  to  be  paid  to  a  person 
claiming  adversely  to  Joshua  Sharpe. 

The  Master  of  the  Rolls  * 

Was  of  opinion,  that  the  words  ^^  subject  to  the  further 
order  of  the  Court,"  and  the  direction  not  to  pdy  the 
money  to  the  person,  to  whose  account  it  was  carried 
ever,  without  notice  to  the  residuary  legatee,  were  suffi- 
dent  to  keep  the  question  open  ;  and  that  the  Court 
bad  jurisdiction  to  order  the  money  to  b^  paid  to  the 
Plaintiff  upon  his  petition,  without  re-hearing  the  former 
decree. 

The  order  was  accordingly  made  on  the  Plaintiff's 
petition. 

(«)  See  CockereUy,  Barber,  %  BuucU,  BBS.  and  the  cases  there  cited. 
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Feb.  IS-  PUTNAM  V.  BATES. 

An  admisaon    fTIHE  bill  was  filed  by  a  simple  contract  creditor  of  a 
^e^^^  testator,  who,  at  the  time  of  his  death,  was  a  trader 

of  a  trader,       within  the  meaning  of  the  bankrupt  laws,  for  the  ad^ 

years  before      ministration  of  his  assets,  and  the  payment  of  hia  debts 
Ae  filing  of  a    Q^^  ^f  |jjg  j^^  ^  ^gj|  ^  |jjg  personal,  estate.    The  De* 

will  not  take     fendants  were  Sarah  Batesj  the  executrix  and  devisee  of 
S^the  rtatute    ^  moiety  of  the  real  estate  of  which  the  testator  died 

of  limitadons,   seised,  and  Bishenden  and  his  wife,  who  were  the  devisees 

so  as  to  enable      /.^,        ^i_ 

the  creditor,     ^^  ^^  other  moiety. 

under  the 

to  claim  pay-'       Bishenden  and  his  wife  did  not  admit  the  Plaintiff's  da* 

ment  out  of     jnand ;  and  they  insisted  that  the  debt,  even  if  it  ever  had 
the  real  estate  ^  ... 

in  the  hands     been  due^  was  now  barred  by  the  statute  of  limitations*- 
of  a  devisee. 

.    Sarah  Bates^  the  executrix,   did  not  insist  on  the 
benefit  of  the  statute. 

Proof  was  given  of  payment  of  part  of  the  debt  by 
the  executrix  within  six  years,  but  there  was  no  evidence 
of  any  admission  of  the  debt  by  Bishenden  and  his 


The  question  was.  Whether  the  Plaintiff  was  entitled 
to  any  decree  against  Bishenden  and  his  wife,  and  against 
so  much  of  the  real  estate  as  they  were  interested  in. 

Mr.  Barber,  for  the  Plaintiff. 

The  47  G.  S.  c.  74*.  (a)  provides  that  the  real  estate,  of 

which 

(a)  The  words  of  the  act*are,    time  of  his  death  a  trader,  withia 
'<  When  any  person,  being  at  the    the  true  intent  and  meaning  of 

dM 
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which  a  trader  dies  seised,  ^^  sh^Il  be  assets  to  be  ad- 
aunistered  in  courts  of  equity  for  the  payment  of  all  his 
jast  debts."  This  debt,  being  proved  against  the  exe- 
catrixy  is  a  just  debt  now  due  from  the  testator ;  and, 
therefore^  the  Court  is  bound  by  the  words  of  the  act  to 
apply  the  proceeds  of  the  hinds  in  the  discharge  of  iu 
When  once  the  demand  is  established  against  the 
primary  fund,  the  heir  or  devisee  cannot  be  heard  to 
say^  that,  so  far  as  regards  the  auxiliary  fund,  it  shall  be 
treated  as  a  nonentity. 


1826. 


Tie  Master  of  the  Rolls. 

The  argument  is,  that  the  admission  of  the  executrix 
has  taken  the  case  out  of  the  statute  of  limitations ;  and 
it  seems  to  be  admitted,  that,  but  for  this  admission,  the 
statute  would  have  applied.  Now,  how  can  the  act  of 
the  executrix  be  evidence  against  the  devisee  or  heir  ? 
Whether  does  the  Plaintiff  contend  that  the  statute  of 
limitations  does  not  apply  to  a  demand  made  under  the 
47  Q*  8.  c.  74.,  or  that  the  circumstances  of  this  case 
take  it  out  of  the  statute  ? 

Mr, 


the  laws  relating  to  bankrupts, 

ihall  die  seised  of  or  entitled  to 

WBcy  Estate  or  interest  in  lands, 

tm^nientSy     hereditaments,    or 

other  real  estate,  which  he  shall 

not  by  his  last  will  have  charged 

with  or  devised  subject  to  or  for 

tiie  payment  of  his  debts,  and 

which  before  the  passing  of  this 

«ct  would  have  been  assets  for 

the  payment  of  his  debts  due  on 

9BJ  specialty  in  which  the  heirs 

were  bound,  the  same  shall  be 

to  be  administered  in  courts 

r,  ibr  the  paynleot  of  all 


the  just  debts  of  such  person,  as 
well  debts  due  on  simple  con- 
tract as  on  specialty;  and  the  heir 
or  heirs  at  law,  devisee  or  de- 
visees of  such  debtor,  shall  be 
liable  to  all  the  same  suits  in 
equity,  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or 
by  specialty,  as  they  were  before 
the  passing  of  this  act  liable  to 
at  the  suit  of  creditors  by  spe- 
cialty, in  which  the  heirs  were 
bound." 
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1826.  Mr.  Barber, 

The  statute  of  limitations  applies  thus  far  —  that  the 
creditor  is  bound  to  make  out  that  there  is  a  just  debt 
owing  to  him  by  the  deceased  trader,  i.  e.  a  debt^  wlndi^ 
before  the  47  G.  3.,  he  would  have  been  entitled  to  have 
had  paid  out  of  the  personal  estate,  so  &r  as  it  woidd 
extend;  and  if  the  debt  were  barred  by  the  statute  ol 
limitations,  so  that  he  could  not  recover  payment  ffon 
the  executor,  he  could  not  go  against  the  heir  or  deviiee 
But  the  object  of  the  47  G.  8.  was,  to  make  the  lands  d 
traders  liable  to  every  demand  which  could  be  enforced 
against  the  personal  assets ;  and  when  once  the  debt  is 
established  against  the  primary  ilind,  and  the  applicatioD 
of  the  statute  of  limitations,  as  between  the  creditor  and 
that  fimd,  is  excluded,  the  persons  interested  in  the 
auxiliary  fund  cannot  set  up  such  a  bar  to  the  claim  of 
the  creditor. 

Mr.  Home  and  Mr.  Parker j  for  Bishenden  and  bis  wife. 

The  Plaintiff^  asking  payment  of  his  debt  out  of  our 
fund,  must  prove  his  debt  against  us ;  and  as  we  insist 
on  the  benefit  of  the  statute,  he  must  prove  against  us 
an  admission  of  the  debt  within  six  years  before  the 
filing  of  the  bilL  The  executrix  cannot  by  her  ad- 
mission bind  the  real  estate;  and  no  demand  can  be 
considered  as  a  just  debt,  till  it  is  proved  against  those 
from  whom  payment  is  sought  Ttdlock  v.  Dunn  {a\ 
Tredgcld  v.  Atkins.  (A) 

Mr.  Roupell^  for  Sarak  Bates. 

The  Master  of  the  Rolls. 

The  Plaintifi^  admits  that  he  must  prove  the  debt 

against 

{a)  1  Rtfan  4r  Moody,  416.  {b)  2  Barn,  ^  Crcs.  £5. 


CASES  IN  CHANCERY. 


191 


against  the  executrix,  and  that  he  must  also  prove  an 
admission  within  six  years.  He  admits,  further,  that, 
for  the  purpose  of  affecting  the  real  estate,  he  must 
prove  the  debt  against  the  heir  or  devisee  as  well  as 
against  the  executrix :  if,  in  a  proceeding  at  law,  he  were 
to  recover  on  a  prombe  made  by  the  executrix,  he 
can  scarcely  contend  that  such  a  judgment  would  be 
evidence  against  the  heir  or  devisee.  But  as  the  original 
existence  of  the  debt  must  be  proved  against  the  devisee, 
is  it  not  equally  necessary  to  prove  against  him  an  ad- 
nussion  of  the  debt  within  six  years  ?  If  the  admission 
by  the  executrix  within  six  years  be  sufficient  to  take 
the  case  out  of  the  statute  of  limitations  as  against  the 
heir  or  devisee,  why  should  not  her  admission  be  equally 
evidence  against  him  as  to  the  original  existence  of  the 
debt?  If  it  be  necessary  to  prove  the  debt  against  the 
devisee,  it  must  be  equally  necessary  to  prove  some  ad- 
mission within  six  years,  that  can  affect  him. 


1826. 


Putnam 
Bates. 


The  decree  can  be  only  against  Sarah  Bates, 
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^'reh  I.  ROADLEY  V.  DIXON, 

June  18. 

A^t^^tor,  J^ICHARD  ROADLEY,  being  seised  in  fee  of  o 
queathingto  lands  and  hereditaments  situate  at  Searb^f  m 

his  wife  an       various  Other  real  estates,  made  his  will,  wherel 

annuity,  ^  ^  ..  . , 

charged  on       bequeathed  to  his  wife  Ann  Boadley  and  her  as 

S.  with  power  during  her  life,  a  clear  annuity  of  100/.,  to  be  is 
of  entry  and     out  of  his  estate  at  Searby,  and  paid  to  her  by  X^ko 

distress,  if  it  ..  ^^ajtiii^i. 

should  be  in     payments  m  the  year ;  ^^  And  I  do  hereby  chi 

arrear  for  continued  the  testator,  "  and  subject  the  said  est 
thirty  days,  •'  .  ■•  • 

and  giving        Searbi/y  to  and  with  the  payment  of  the  said  aonai 

S%nnE,  yearly  rent  or  sum  of  100/.  accordingly;  audit 
which  he  will  and  desire,  that,  in  case  the  said  annuity,  or  i 

lands  at ^.  in^  ^^^  ^^  ^^^  ^^  100/.,  or  any  part  thereof,  shall^  f 

aid  of  his         ^me  durinff  the  life  of  the  said  Ann  Roadley,  be  h 

Dersonal 

estate,  gives      oi*  unpaid,  by  the  space  of  thirty  days  next  over  6i 

and  devises       either  of  the  aforesaid  days  or  times  whereon  the 

all  his  real  and   .    ,        .        ^  ,  .  .  -  * 

personal  pro-    is  hereinbefore  directed  to  be  paid  as  afbresaid, 
J!!!!^,iVr!"!?f:    lawfully  demanded,  then  and  so  often,  it  shaU  am 

cees,  upon  cer>*  ' 

tain  trusts;  be  lawful  to  and  for  my  said  wife  Ann  Boadley,  as 

them  to  oc-  assigns,  to  enter  upon  the  said  estate  hereby  cfa 

cupyandma-  with  the  said  annuity  as  aforesaid,  and  to  distra 

the  minority  the  same  annuity,  or  for  so  much  thereof  as  shall 

of  his  son,  a  j^  arrear,  and  the  distress  and  distresses  then  and 

rarm  consti- 
tuting the         found  to  detain  and  keep,  until  she  shall  be  full] 

Es^^tate^  and  satisfied,  all  such  arrears  of  the  said  annuity,  wii 
S.y  and  to  let  costs  and  charges  in  and  about  the  making  and  kc 
the  redd^  of  ^^  ^^^  distress  for  the  same ;  and  I  do  hereb; 
his  real  es-  give  and  bequeath  to  my  said  wife  Ann  Roadley,  fi 
receive  the  own  use  and  benefit,  all  my  household  furniture, 
T^l  ^^f  r       linen,  china,  books,  liquors,  provisions,  and  other  1 

real  estates:  hold  goods  and  furniture  that  may  be  in  and  abo 
Held,  that  the  j 

widow  must 
be  put  to  elect  between  her  dower  and  the  benefits  given  her  by  the  will. 
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dwelling'hoase  at  the  time  of  my  decease;  also,  I  give        1827« 
ind  bequeath  unto  my  two  nephews  Thomas  John  Dixon 
and  James  Green  Dixon  the  sum  of  4000/^  upon  trust," 
to  pay  the  interest  and  dividends  to  his  wife  Ann  Boadley 
dttring  her  life,  in  addition  to  the  rent-charge  before 
given  to  her,  and,  after  her  decease,  to  pay  the  40002. 
to  her  two  daughters.     "  And  I  do  hereby  charge  and 
mbgect  my  said  estate  at  Searby  to  and  with  the  pay^ 
ment  <^the  said  sum  of  4000/.  accordingly.    I  also  give 
and  bequeath  unto  my  said  wife,  Ann  Boadlet/,  during 
the  minorit)r  of  my  said  son  Richard  Dixon  Boadley j  the 
lae  and   enjoyment  of  my  dwelling-house,  situate  in 
Searijy  aforesaid,  with  the  appurtenances  thereto  belong- 
ing^ free  of  rent."    After  bequests  of  some  other  legacies 
md  an  annuity,  the  will  proceeded  in  the  words  follow- 
log :    ^^  And  I  do  hereby  subject,  charge,  and  make 
chargeable  all  my  said  estate  at  Searby  (in  aid  of  my 
personal  estate)  to  and  with  the  payment  of  the  said 
legacies  and  annuities  accordingly ;  also,  I  give,  devise, 
and  bequeath  unto  the  said  Tlwmas  John  Dixon  and 
Jamet  Green  Dixon^  and  the  survivor  of  them,  and  the 
Uin,  executors,  and  administrators  of  such  Survivor, 
daring   the   minority  of  my  said  son  Richard  Dixon 
Soadleyj   all   my  manors,  farms,  messuages,  cottages, 
linds,  tenements,  hereditaments,  and  real  estate,  situate, 
lying,  and  being  at  Searby-cum-Ommby^  Ouomby^  Messing- 
ioR,  North  Kelseyy  HibaldstoiVf  and  Pilham,  in  the  county 
of  Lincoln^  or  elsewhere  in  the  kingdom  of  England^ 
(tobjest,  nevertheless,  as  to  the  said  estate  at  Searby^  to 
die  payment  of  the  said  annuities  and  legacies  aforesaid, 
in  aid  of  my  personal  estate,)  and  also  all  my  ready 
OKmey,  debts,   securities  for  money,  goods,  chattels, 
inning  stock,  and  utensils,  and  all  other  my  personal 
estate  and  eflkcts  whatsoever  and  wheresoever,  and  of 
^hat  nature  or  kind  soever  not  hereinbefore  by  roe 
given  and  bequeathed,   (subject  to  the  annuities  and 
Vol.  III.  O  legacies 
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legacies  hereinbefore  by  me  given  and  bequeathed,  at 
to  the  payment  of  my  just  debts,  funeral  and  testameatw 
expenses,)  upon  trust,  that  my  said  trustees,  and.  ^ 
survivor  of  them,  and  the  heirs,  executors,  admqd 
trators,  and  assigns  of  such  survivor,  do  and  shall,  fro 
and  out  of  the  rents,  issues,  dividends,  and  produce^ 
my  said  real  and  personal  estates  respectively,  pay,  i 
the  maintenance  and  education  of  my  said  son  Bickm 
Bjoadley^  such  sum  and  sums  of  money,  as  they,  my  sa 
trustees,  and  the  survivor  of  them,  and  the  execatCN 
administrators,  and  assigns  of  such  survivor,  shall  tbii 
fit ;  and,  upon  further  trust,  that  they,  my  said  trustee 
do  and  shall,  during  the  minority  of  my  said  son,  occui 
and  manage  the  farm  now  in  my  own  possession,  en 
ploying  a  proper  person  as  bailiff  to  superintend  tl 
same,  and  let  or  manage  the  residue  of  my  real  estate 
and  receive  and  take  the  rents,  issues,  proceeds,  an 
profits  of  the  whole  of  my  said  real  estates,  and  also  tl 
interest,  dividends,  and  produce  of  my  personal  estat 
and  of  any  accumulation  thereof,  and  from  time  to  tia 
lay  out  and  invest  the  surplus  or  residue  thereof  n 
spectively  which  shall  from  time  to  time  come  to  an 
remain  in  their  hands,  and  shall  not  be  applied  or  «{ 
propriated  for  any  other  of  the  purposes  of  this  my  lifl 
in  the  joint  names  of  my  said  trustees,  or  in  the  naniiei 
the  survivor  of  them,  in  the  public  stocks  or  fund%  ( 
upon  government  or  real  securities,  in  order  to  aoci 
mulate  for  the  benefit  of  my  said  son,  Richard  D.  BoaeBej 
'and,  subject  to  the  aforesaid  annuities,  and  my  d^ 
and  funeral  expenses,  and  the  legacies  by  this  my  wil 
bequeathed,  and  the  devises  and  bequests  hereinbdbr 
made,  I  give,  devise,  and  bequeath  all  and  singular  m] 
said  real  and  personal  estates  and  effects,  and  all  ad- 
ditions to  or  accumulations  which  shallarise  by  the 
means  aforesaid,  or  any  of  them,"  unto  his  son  Bidkarc 
Z).  Boadleyj  his  heirs,   executors,   administrators^  aoc 

assigns 
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assigns ;  but  in  case  the  son  should  die  under  the  age  of 
twenty-one  years,  unto  his,  the  testator's,  two  daughters, 
their  heirs,  executors,  administrators,  and  assigns,  as 
taunts  in  common. 
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ROADLEY 
V. 

Dixon. 


The  estate  at  Searby  consisted  of  a  mansion-house, 
and  about  1080  acres  of  land,  of  which  about  943  were 
in  the  testator's  own  occupation  at  the  time  of  his 
death. 

The  widow  filed  her  bill,  claiming  dower  out  of  all 
the  real  estates  of  the  testator,  in  addition  to  the  benefits 
giyen  to  her  by  the  will. 

The  only  question  in  the  cause  was.  Whether  the 
widow  was  to  be  put  to  her  election  between  her  dower 
and  the  benefits  given  her  by  the  will,  or  whether  she 
was  entitled  to  take  both  ? 


Mr.  Sugden  and  Mr.  Sidebottom,  for  the  Plaintiff. 

The  rule  of  law  on  this  subject  is  now  settled.    ^^  The 
right  to  dower,"  says  Lord  Redesdale,  ^^  being  in  itself  a 
.dear  legal  right,   an  intent   to  exclude  that  right  by 
foluntary  gift  must  be  demonstrated  by  express  words, 
or  by  clear  and  manifest  implication.     In  order  to  ex- 
dude  such  right,  the  instrument  itself  must  contain  some 
provision  inconsistent  with  the  assertion  of  such  legal 
right."  (a)     In  Lawrence  v.  Lawrence  (b)  it  was  decided 
.  by  the  House  of  Lords,  that  a  devise  to  the  widow  of  a 
part  of  the  land,  out  of  which  she  is  dowable,  does  not 
exclude  her  from  her  right  of  dower ;  the  sole  possession 
of  a  part  of  the  lands,  out  of  which  the  dower  is  to  issue, 

not 

(a)  8  Sch.  4*  Lef.45ti,  455.  in  the  note.     1  Bro,  S92.  Mr. 

(6)  8  Vem.  365.     Freem.  234.     Belt's  note.  No.  5. 
3  Bro.  P,  C.  484.     1  SuHirut.  598. 
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not  being  deemed  inconsistent  with  the  assertion  of  a 
legal  right  to  the  third  of  the  whole.  On  the  same  prin- 
ciple proceeded  the  early  cases  of  Hitckefiy.  Hitchen{a)^ 
and  Leman  v.  Leman  {b\  and  the  recent  decisions  of 
Lord  Redesdale  in  Birmingham  v.  Kirwan  (c),  ^d  of 
Sir  Thomas  Plumer  in  Lord  Dorchester  v.  The  Earl  of 
Effingham,  (d)  If,  therefore,  the  testator  had  devised  to 
his  widow  the  whole  of  his  lands  at  Searby^  she  would 
have  been  entitled  to  dower  out  of  his  other  lands :  can 
a  gift  of  an  annuity  charged  upon  those  lands  destroy  a 
right,  which  a  devise  of  the  lands  themselves  would  not 
have  affected  ? 


In  principle  there  is  no  inconsistency  between  a  right 
to  an  annuity  issuing  out  of  an  estate,  with  powers  of  entry 
and  distress,  and  a  right  of  dower  out  of  the  same  estate. 
As  dowress,  the  widow  is  entitled  to  one  third  of  the 
lands ;  as  annuitant,  she  has  an  interest  in  the  rents  of  the 
whole,  and,  consequently,  of  the  other  two  thirds,  as  a 
security  for  the  payment  of  the  yearly  sum.  As  dowressp 
she  need  not  be  in  possession  of  any  specific  portion  of 
the  estate ;  she  may  be  satisfied  with  a  rent-charge,  or 
with  a  third  part  of  the  rents  and  profits ;  and  it  is  a 
mere  accident  if  she  has  possession  as  annuitant,  for 
default  in  payment  of  the  annuity  is  not  to  be  presumed. 
But  even  if  she  were  to  have  her  dower  assigned  by 
metes  and  bonds,  and  if  she  did  enter  and  distrain,  what 
inconsistency  is  there  between  her  being  in  possession 
of  a  part  of  the  estate  as  dowress,  and  distraining  on 
the  other  part  of  it  in  a  different  right  ?  In  truth,  the 
only  effect  of  her  being  dowress  and  annuitant  is,  that, 
practically,  the  security  for  her  annuity  is  less  ample  than 
if  the  lands  charged  with  it  were  not  subject  to  dower. 

Accord- 


(fl)  Prec,  m  Chan,  135. 
\b)  8  Eq,  Ca.  Abr,  S55,  pL  13. 


(e)  2  Sch.  4-  Lef.  444. 
((/)  Coop.  319. 
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Accordingly,  it  has  been  repeatedly  decided  by  the 
highest  authorities,  that  a  widow  is  not  put  to  her 
election  by  a  gift  of  an  annuity,  though  issuing  out  of  the 
estate  which  is  subject  to  dower,  and  secured  by  powers  of 
entry  and  distress.  That  doctrine  was  clearly  established 
by  Lord  Hardwickcj  in  Pitts  v.  Snowden  (a) ;  by  Lord 
ThurlaoDy  in  Foster  v.  Cooke  (b) ;  and  by  Sir  William 
Granty  in  Greatorex  v.  Cary. {c)  In  Pearson  Y.Pearson  (d) 
Lord  L/mghhorough  adopted  and  recognized  the  same 
principle,  though  some  have  doubted  whether  the  mode, 
in  which  he  there  applied  it,  would  stand  investigation ; 
and  it  repeatedly  received  the  sanction  of  Lord  AhartXey^ 
more  especially  in  the  cases  of  Trench  v.  Davies{e) 
and  Stratum  v.  Sntton,{f) 


It  is  true  there  are  four  cases  which  lead  the  other  way  t 
—  Arnold  v.  Kempstead  (g),  decided  by  Lord  North-- 
ington  I  ViUa  Real  v.  Lord  Qalway  (A),  by  Lord  Camden  $ 
Jones  V.  Collier  (j),  by  Sir  Thomas  Sewell;  and  Wake  v. 
I^oke  {i\  by  Mr.  Justice  Buller.  But  those  cases  are  in 
direct  opposition  to  the  more  numerous,  as  well  as  more 
weighty,  authorities  on  the  other  side ;  and  they  cannot  be 
supported,  unless  the  Court  is  prepared  to  hold,  that  every 
gift  of  a  rent-charge  will  exclude  the  widow  from  her 
dower.  Indeed  in  Filla  Real  v.  Lord  Galway^  Lord 
Camden  states  the  question  in  that  form,  and  professes  to 
<ledde  that  abstract  point,  and  no  other;  for,  though  in  that 
case  there  was  a  clause  of  distress  and  entry,  it  cannot 
l>e  of  the  least  importance  in  equity,  whether  the  gift  of 

an 


(a)  1  Sro.  C.  C  292.  n. 
{h)  3  Bro,  C.  C,  347. 
(c)  6  Ves.exS. 
id)  1  Bro.  C.  C,  29*. 
(e)  2  Ves,  jun.  572. 
(/)  3  Ves.  249. 


(g)  AmbL  466.     2  Eden,  936. 
(h)    Ambt.   682.       1   Bro.   C. 
C.  292. 
(i)  AmU.  730. 

{k)  5  Bro,  C.  C,  255.  and  I  Ves: 
jun.  335. 
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an  annuity  is  or  is  not  accompanied  with  such  pow^s, 
If  it  be  law  that  a  widow  is  put  to  her  election  by  tlx 
mere  bequest  of  a  rent-charge,  almost  every  Judge  d 
this  Court  has  been  ignorant  of  one  of  its  most  im- 
portant rules :  if  such  be  not  the  law,  the  decision  oi 
Lord  Camden  cannot  be  sustained.  Arnold  v.  Kemp- 
stead  appears  to  have  been  determined  without  mucii 
considerMion.  Pitts  v.  Snowden  was  not  even  cited  in  it 
and  Lord  Northington  founds  his  opinion  upon  Ncysy* 
Mordaunt{a\  which  has  not  the  least  bearing  on  the 
subject  Jones  v.  Collier  and  WaJce  v.  Wake  are  men 
echoes  of  Arnold  v.  Kempstead  and  Villa  Real  v.  Lard 
Galway. 


Mr.  Shadwell  and  Mr.  Skirrow^  contra. 

Villa  Real  v.  Lord  Gahvay  has  never  been  over-mled; 
and,  though  cases  differing  from  it  in  circumstances,  have 
received  a  contrary  construction,  it  must  still  be  con- 
sidered as  affording  the  rule  of  decision,  whenever  a  like 
state  of  facts  occurs.     The  question  is  not  as  to  the  eflfed 
of  a  simple  bequest  of  a  rent-charge,  but  on  the  effect  d 
all  the  dispositions  contained  in  the  will.     The  point  fi» 
consideration  is,  whether,  though  the  widow  should  ham 
dower  assigned  to  her  in  due  form  of  law,  every  direction 
contained  in  the  will  could  still  be  performed  ?    If  it  ooald 
;iK)t,  she  must  be  put  to  her  election.     Now  here,  various 
annuities  and  legacies,  in  some  of  which  the  widow  is 
herself  interested,  are  charged  on  the  estate  at  Searbjfj 
and  the  whole   of  that   estate  is  to  form  a  fund  for 
answering  those  charges  :  is  not  that  disposition  incon- 
sistent with  the  exercise  of  a  right  on  the  part  of  the 
widow,  which  would  withdraw  a  great  part  of  the  pro- 
j)erty  from  th^  operation  of  th^  will?    The   testator 

devises 


(a)  i/'em.Sdl. 
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devises  to  his  trustees  all  his  lands  and  hereditaments : 
they  are  themselves  to  occupy  one  farm ;  and  they  are 
to  receive,  the  rents  of  the  whole  of  the  estates.  -^  How  is 
impossible  that  this  direction  can  be  complied  with,  if 
one  third  of  the  lands  be  assigned  for  dower  ?  Goslin 
v.  Warbwrton  (a),  Chalmers  v.  Storil.  {b)  , 


1827. 


Mr.  Sugden^  in  reply. 

Where  a  testator  devises  his  estates,  and  directs  his 
devisees  to  receive  the  rents,  he  must  be  considered  as 
.devising'that' which  was  his  to  give,  namely,  his  lands, 
subject  to  the  dower  of  his  wife.  Suppose  that  he  by 
his  will  gave  a  rent-charge  to  A.j  and,  subject  to  that 
rent-charge,  devised  his  lands  to  B. ;  it  must  be  ad- 
xaitted,  that  B.  would  take  the  lands,  burdened  with 
the  wife's  dower.  What  difference  does  it  make  to  the 
devisee,  whether  the  rent-charge  is  given  to  the  wife  or 
to  A.^  It  is  admitted,  that  the  devise  of  the  lands,  sub- 
ject to  a  rent-charge  given  by  the  will,  does  not  exclude 
dower ;  neither  is  the  wife's  right  barred  by  the  mere 
bequest  to  her  of  an  annuity  issuing  out  of  the  real 
estate.  How  then  can  it  be  destroyed  by  the  com- 
bination of  two  circumstances,  neither  of  which,  taken 
singly,'  can  affect  it,  and  of  which  neither  alters  the 
operation  of  the  other,?  The  same  observations  apply 
to  the  direction  concerning  the  occupation  of  the  farm  at 
Searby. 

The  argument,  drawn  from  such  dispositions  of  pro- 
perty by  a  testator,  is  at  variance  with  the  principle  of 
cases,  whose  authority  has  '  never  been  disputed.  In 
Foster  v.  Cooke^  the  testator  devised  all  his  real  and  per- 
sonal estate  to  trustees,  subject  to  an  annuity  to  his  wife, 

and 


(fl)  Cro,  Elk,  12S,  pi,  15. 


{b)  2  Ves,  ^  B.  ass. 
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and  he  directed  them  to  possess  themselves  o^  and 
manage  and  improve,  all  his  real  and  personal  estatM. 
In  French  v.  Davies  (a),  the  testator  gave  his  wife  oertun 
benefits,  and  devised  to  her  and  two  other  trustees  aD 
his  freehold  lands,  as  well  in  England  as  in  fValescK 
elsewhere,  upon  trust  to  sell  the  same  as  soon  as  con- 
veniently might  .be  after  his  death.  Yet  in  neither  of 
these  cases  was  the  widow  put  to  her  election. 


If  it  be  thought  that  the  particular  charges  on  the 
lands  at  Searby^  and  the  direction  given  virith  respect  to 
their  occupation,  are  incompatible  with  the  assertion  of 
a  right  of  dower  out  of  that  particular  estate,  the  sup- 
posed incompatibility  cannot  extend  beyond  those  lands, 
and  the  widow  will  still  be  dowable  out  of  the  rest  of 
the  property. 


Jyf»9 18.  The  LoRi>  Chancelloiu 

In  this  cause,  the  only  point  to  be  determined  is^ 
whether  the  widow  is  to  be  put  to  her  election  between 
her  dower  and  the  provisions  given  to  her  by  the  will 
of  the  testator. 


The  law,  upon  questions  of  this  kind,  is  very  distinctly 
and  clearly  settled.  The  widow  will  be  entitled  to  ber 
dower,  unless  in  the  will,  under  which  she  takes  a 
benefit,  there  are  provisions  absolutely  inconsistent  with 
her  claim  of  dower.  The  only  doubt,  therefore,  must 
be  as  to  the  application  of  that  principle;  and  the 
question  is,  whether  the  provisions  of  this  will  are  iiH 
consistent  or  not  with  the  wife's  claim  of  dower? 

On  the  part  of  the  Defendants,  the  case  of  ViUa  Real 
v.  Lord  Galway  {b)  was  cited,  as  clearly  and  distinctly  in 

point. 
(a)  2  Fm.  jun.  573.         (6)  1  Bro,  C.  C.  292.  Dote.    AmU.  682. 
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point.  On  the  other  side,  the  case  of  ViUa  Beal  v. 
Lord  Cralway  was  impeached  by  a  reference  to  the  cases 
aFPiHsv.  Snawden  (a),  Pearson  r.  Pearson  (i),  French  v. 
Dames  {c\  and  Foster  v.  Cooke,  {d) 


1827. 


The  case  of  ViUa  Real  v.  Lord  Galway  was  decided, 
after  great  consideration,  by  Lord  Camden  j  and  it  is  to 
be  obsenred  that  there  are  circumstances  in  it,  which  do 
Dot  appear  in  Pitts  v.  Snowden.  Foster  v.  Cooke  is  not,  in 
its  principle,  at  all  at  variance  with  Villa  Real  v.  Lord 
Gatwmf.  In  Pearson  ▼•  Pearson,  which  was  cited  as  an 
authority  in  opposition  to  Villa  Real  v.  Lord  Galwayj 
Lofughboi'ough  says,  ^^  The  gift  of  an  annuity  to  the 
may  be  a  bar  of  dower,  or  may  not,  according  to 
the  language  of  the  will;  Arnold  v.  Kempstead.  In 
Villa  Real  v.  Ijord  Galway  it  was  held  to  be  a  bar ; 
because,  otherwise,  the  other  devises  in  the  will  could  not 
take  effect."  He  therefore  does  not  impeach  the  prin- 
ciple of  the  decision  of  Villa  Real  v.  Lord  Galway^  but 
considers  it  an  authority ;  and  the  only  question  in  the 
case  before  him  would  be,  as  to  the  sufficiency  of  the  cir- 
cumstances of  that  case  to  bring  it  within  the  principle. 
In  French  v.  Davies^  Lord  Alvanley  comments  on  the  rea- 
sons assigned  by  Lord  Camden^  for  the  construction  which 
be  adopted  in  Villa  Real  v.  Lord  Galway ;  and  though 
he  considers  those. reasons  not  very  satisfactory,  he  does 
not  over-rule  the  decision.  In  a  recent  case,  decided 
in  Ireland^  Lord  Redesdale  states  what  he  conceived  to 
have  been  the  principle  of  Lord  Camderis  decision  in 
Villa  Real  v.  Ijord  Galway  {e),  and  gives  it  the  sanction 
of  his  authority.  {/)  "  The  result,"  he  says,  "  of  all  the 
of  implied  intention  seems  to  be,  that  the  instru- 
ment 


(a)  Oted  in  1  Sro,  C.  C.  S92. 
(6)  1  Bro.C.C.  292. 
(c)  S  Ve$.  JUD.  573* 


(d)  5  Bro.  C.  C.  547. 

\e)  1  Bro.  292. 

(/)  8  Sch.  4-  Lef.  455. 
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ment  must  contain  some  provision  inconsistent  with  the 
assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be 
set  out  by  metes  and  bounds,  &c.  That  is  the  gromid 
on  which  Lord  Camden  decided  the  case  of  Villa  Beal 
V.  Lord  Galway.  {a)  The  case  is  not  clearly  reported; 
but  my  recollection  of  the  manner  in  which  it  has  always 
been  treated  is,  that  the  claim  of  the  annuity  was'ooB- 
sidered  as  utterly  inconsistent  with  the  claim  of  clow^; 
that  the  directions  in  the  will,  with  respect  to  the  manage- 
ment of  the  whole  estate,  the  payment  of  the  aunaiQr, 
and  the  accumulation  during  the  minority  of  the  child, 
were  inconsistent  with  die  setting  out  a  third  part  of 
the  estate  by  metes  and  bounds;  and  therefore  Lord 
Camden  thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  as  a  provision  in  lieu 
of  dower."  Recollecting  thus  the  language  of  former 
judges,  I  certainly  am  not  in  a  condition  to  say,  that 
Villa  Real  v.  Lord  Galway  is  not  to  be  regarded  as 'a 
binding  authority. 


But  it  is  not  necessary  that  I  should  decide  exactly 
upon  the  principle  of  Villa  Real  v.  Z,ord  GalxDcn/  /  be* 
cause  there  is  a  circumstance  in  this  case,  which  makes 
the  reasons  for  the  application  of  the  principle  of  election 
much  stronger  here  than  they  were  in  Villa  Real  v.  Ijord 
Galway.  That  circumstance  arises  out  of  the  latter 
part  of  the  trust  on  which  the  testator  has  given  his  pro- 
perty. After  devising  his  real  estate  generally,  he  adds, 
^^and  upon  further  trust,  that  they  my  said  trustees  do 
and  shall,  during  the  minority  of  my  said  son,  occupy  and 
manage  the  farm  now  in  my  own  possession,  employing 
a  proper  person  as  bailiff  to  superintend  the  same*" 
The  farm  in  the  testator's  own  possession  was  the  farm 

at 


(a)  AmbL  682. 
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at  Searby  j  and  it  formed  a  very  considerable  portion  of 
the  whole  of  the  property  which  he  held  in  Searh/.  It 
was.  the  intention  of  the  testator,  therefore,  that  that 
&rni  at  Searby  should  be  occupied  and  managed  by  his 
trustees,  and  that  they  should  take  possession  and 
hold  possession  of  it.  To  assign  that  part  of  the  pro^ 
perty  for  dower,  setting  it  out  by  metes  and  bounds, 
would  be  inconsistent  with  such  an  intention. 


1827. 


It  was  argued,  that,  so  far  as  related  to  the  farm  at 
Searby  J  the  widow  might  be  excluded  from  dower,  and 
yet  be  entitled  to  have'  her  dower  out  of  the  rest  of  the 
property.  But  the  clause,  to  which  I  have  referred, 
goes  on  to  direct,  that  the  trustees  shall  <*  let  or  manage 
the  residue  of  my  real  estates,  and  receive  and  take 
the  rents,  issues,  proceeds,  and  profits  of  the  whole  of 
my  said  real  estates,  and  also  the  interest,  dividends,  and 
produce  of  my  personal  estate,  and  of  any  accumulation 
thereof^  and  from  time  to  time  lay  out  and  invest  the 
surplus  or.  residue  thereof  respectively,  &c.,  in  order  to 
accumulate  for  the  benefit  of  my  son."  These  pro- 
visions are  similar  to  the  provisions  which  are  ad- 
verted to  by  Lord  Redesdale  as  the  ground  of  the 
decision  in  Villa  Real  v.  Lord  Galvcay.  He  says, 
**  The  directions  in  the  will,  with  respect  to  the  ma- 
nagement of  the  whole  estate,  the  payment  of  the 
annuity,  and  the  accumulation  during  the  minority  of 
the  child,  Were  inconsistent  with  the  setting  out  a  third 
part  of  the  estate  by  metes  and  bounds ;  and  therefore 
Lord  Camden  thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  in  lieu  of  dower.''  And 
Lord  Redesdale  does  not  find  fault  with  that  impli- 
cation. 


I  think,  therefore,  upon  the  reasoning  stated  in  these 
cases,  and  upon  the  principle  to  which  I  have  adverted, 

that, 
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that,  in  the  first  place,  it  is  perfectly  manifest  that  the 
testator  did  not  intend  that  that  part  of  the  property^ 
which  was  in  his  own  possession  at  Searby^  should  be 
subject  to  the  claim  of  dower;  and  I  also  think,  from 
the  provisions  with  respect  to  the  trust  on  which  his 
other  estates  are  given,  that  it  was  not  his  intention  that 
any  part  of  that  property  should  be  subject  to  dower. 


I  beg  leave  further  to  observe,  that  the  whole  of  the 
property  is  conveyed  by  one  general  devise,  and  we  are 
to  ascertain  the  intention  of  the  testator  expressed  ia 
this  general  devise.  He  gives  a  direction  as  to  a  part 
of  the  property,  which  shows  that  he  did  not  intend 
that  part  to  be  subject  to  the  claim  of  dower ;  and  if 
there  is  one  part  of  the  property,  with  respect  to  which 
it  is  clear  that  he  did  not  intend  it  should  be  subject  to 
the  claim  of  dower,  as  the  whole  of  the  property  is  con^ 
veyed  by  one  general  devise,  it  follows  that  he  did  not 
intend  that  any  portion  of  it  should  be  subject  to  dower. 
And  this  view  is  consistent  with  what  is  laid  down  in 
the  case  of  MiaU  V.  Brain  (a),  not  cited  in  the  argu* 
roent,  which  has  been  recently  decided  by  the  Vioe- 
Chancellor.  There  the  property  was  devised,  subject  to 
an  annuity  of  100/.  bequeathed  to  the  wife;  and  the 
question  was  precisely  that  which  is  raised  on  the  pre^ 
sent  occasion.  The  daughter,  by  the  provisions  of  the 
will,  was  to  be  allowed  to  occupy  a  certain  housQ ;  and 
the  question  was,  Whether  the  widow  was  excluded 
from  her  dower  ?  It  was  contended  in  that  case,  as  it 
has  been  in  this,  that,  though  she  should  be  deprived  of 
the  right  of  dower,  as  far  as  related  to  the  house  which 
the  daughter  was  to  occupy,  she  would  still  have  her 
dower  out  of  the  rest  of  her  husband's  lands  and  tene- 
ments. 


(a)  AMad.\\9.  125. 
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meots.     But,  on  that  point,  the  Vice-Chancellor  made 
the  very  same  observation  which  I  have  now  applied  to 
the  will  before   me,  —  namely,  that  the  whole  of  the 
proper^  was  devised  together  in  general  terms;   and 
if  it  was  manifest  that  it  was  the  intention  of  the  tes- 
tator  that  one  part   of  the  property   should   not  be 
subject  to  dower,  it  followed  that  no  part  of  the  pro- 
perty could   be  considered  as  so  subject.     The  Vice- 
Chancellor  made  use  of  this  language  :  —  "  It  is  truly 
said,  that,  if  the  testator  had  expressly  declared  that 
his  daughter  should   enjoy  this   house,  free  from  his 
widow's  right  of  dower,   the  widow  would   still   have 
been  dowable  out  of  the  rest  of  his  estate.     In  this 
case,  however,  the  gift  to  the  daughter  is  by  a  direction 
to  the  trustees,  to  permit  her  to  use,  occupy,  and  enjoy 
this  house;  and  the  direction  would  be  in  vain,  unless 
he  had  previously  given  such  an  estate  to  the  trustees 
as  would  enable  them  to  secure  by  their  permission  this 
occupation  and  enjoyment.     This  house  is  part  of  a 
general  devise  to  the  trustees  of  all  his  real  estate,  and 
the  testator  has  not  given  this  house  to  the  trustees,  free 
fix>m  the  widow's  dower,  unless  he  has  so  given  his 
whole  estate.     I  think  the  testator  has  shown  a  plain 
intent,  that  the  trustees  should  take  an  interest  in  this 
house,  which  would  exclude  the  widow's  dower;  and 
the  same  intention  must  necessarily  be  applied  to  the 
whole  estate,  which  passes  by  the  same  devise." 


Therefore,  —  without  meaning  to  say,  that  a  mere 
charge  of  an  annuity  in  favour  of  the  widow,  with  a 
dause  of  entry  and  distress,  would  be  sufficient  to  put 
her  to  election,  —  but  considering  the  particular  disposi- 
tions which  the  testator  has  made  of  his  property,  the 
charge  of  the  annuity,  the  clause  of  entry  and  distress, 
the  express  direction  for  the  occupation  of  part  of  the 
estate  by  the  trustees,  the  trusts  declared  with  respect 
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V, 

Dixon 


to  the  rents,  profits,  and  issues  of  the  whole  of  the  rei 
estate ;  —  taking  all  these  circumstances  together,  I  thin 
it  was  the  manifest  intention  of  the  testator,  that  th 
whole  of  his  property  should  be  free  from  dower ;  an 
that  intention  is  so  clear  and  distinct  as  to  authorise  n 
to  say,  that  the  widow  must  be  put  to  her  electioiu^  . 

*  See  Butcher  v.  Zemp,  5  Mad.  61 . 


March  16. 


A  Plaintiff 
may  read  evi- 
dence to  dis- 
prove an  alle- 
gation con- 
tained in  a 
passage  of  the 
Defendant's 
answer,  which 
he  has  read. 


PRICE  V.  LYTTON. 

^T^HE  Plaintiff,  in  order  to  prove  that  certain  pteo 
'*-  of  glebe  land  had  been  let  by  the  Defendant,, res 
the  following  passage  from  her  answer :  ^^  That  tb 
Defendant  hath  let  one  of  the  said  farms,  including  pa 
of  the  said  glebe  lands,  to  Richard  Blake,  upon  tl 
condition  of  his  giving  up  the  said  glebe  land  when  r 
quired  so  to  do  by  the  Plaintiff;  and  that  the  aa 
Defendant  hath  let  the  other  farm,  including  the  oth* 
part  of  the  said  glebe  land,  to  Joseph  Beaumont,  who 
ready  and  willing  to  give  up  such  glebe  land  to  tl 
Plaintiff." 


Part  of  the  case  made  by  the  Defendant  was,  tb 
Beaumont  was  willing  to  give  up  that  portion  of  tl 
glebe  lands  which  was  in  his  occupation ;  and  *  tl 
counsel  for  the  Defendant  insisted,  that  this  part  of  h 
case  was  proved  by  the  passage  which  the  Plaintiff  hi 
read. 


The  Plaintiff  then  proposed  to  prove  by  evidenc 
that  Beaumont  was  not  willing  to  give  up  the  lands 
his  occupation. 
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Mr.  Home  and  Mr.  Tredaoe  for  the  Defendant,  con- 
tended, that  the  Plaintiff  was  not  at  liberty  to  disprove 
a  &ct  which  he  had  chosen  to  read  out  of  the  De- 
fendant's answer. 


1827. 
Price 

V. 

Lytton. 


Mr.  ShadweU  and  Mr.  Bateler  contrd. 


The  Master  of  the  Rolls 

Was  of  opinion,  that,  by  analogy  to  the  practice  at 
law,  which  permitted  a  party  to  disprove  a  circumstance 
that  had  been  stated  by  his  own  witness,  the  Plaintiff 
was  at  liberty  to  read  evidence  to  disprove  the  allegation 
in  the  answer,  that  Beaumont  was  willing  to  give  up  the 
glebe  land  in  his  occupation. 
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March.  WHYTE  V.  KEARNEY. 

October  30. 

By  a  marriage  fTlHE  question  in  this  cause  arose  upon  the  COD 

sum  of  4000^  ^on  of  a  codicil  to  the  will  oi  Jane  fVkj^»  ' 

was  to  go,  af- 

^t  oAte  ^  rs.  CoghiU,  by  her  will,  dated  in  1 79 1,  bequeathe 

husband  and  residue  of  her  property  to  trustees,  upon  trust  to 
the  husband's    the  dividends  to  the  use  of  Jane  WhytCy  then  JUoi 

father,  and       durinc:  her  Ufe;  and,  after  her  decease,  to  the  oae  < 

subject  to  the  •       , ,  r  ,^         i     i        . 

father's  power  children  oijane  Wnyle^  by  her  then  present  or  any  : 

of  appomt-  husband,  in  such  shares,  at  such  times,  and  in 
ment,  to  the  '  '  '     ^ 

children  of       manner,  as  Jane  Whyte  should  by  deed  or  will  q>{ 

the  marriage 

equally;  and 

the  real  In  1 803,  Jane  Mcnxhray^  being  then  a  widow,  JEOM 

wife  were         !>^g  two  sons,  George  Isaac  Mowbray  and  Thomas 

charged  with  iray^  by  her  deceased  husband,  intermarried  will 
a  sum  ot  -r*     1 

8000/.,  which     Whyte.    By  the  settlement  made  on  that  occasion,  4 
was  to  be  di- 
vided  among 

the  children,  in  such  shares  and  manner  as  she  should  appoint.  The  wife, 
will,  appointed  100/.  to  the  eldest  son  of  the  marriage,  and  the  remaining  71 
the  other  children  of  the  marriage,  directing  the  shares  to  vest  in  sons  o 
attaining  twenty-one,  and  in  daughters  on  their  attaining  that  age  or  marrki 
their  father's  consent;  she,  likewise,  created  a  further  charge,  in  order  th 
younger  child's  share  of  the  8000/.  might  be  augmented  to  5000/. ;  and  by  the  s 
strument  she,  in  exercise  of  a  power  of  appointment,  which  she  had  under  tfic 
C,y  appointed  C.'s  residuary  property  to  the  first  and  other  sons  of  the  marriage 
sively,  who  should  attain  twenty-one ;  and  if  there  were  no  such  sons,  to'  the 
ters  of  the  marriage  who  should  attain  twenty-one.  Afterwards,  by  a  codi 
directed  that  the  same  fortune  should  be  given  to  any  child  or  children  ol 
she  might  be  delivered,  as  was  given  by  her  will  to  each  of  her  daughterly  m 
if  no  son  of  the  marriage  should  live  to  attain  twenty-one  or  be  married,  < 
her  daughters  should  be  entitled  to  have  for  her  fortune  10,000/.,  to  be  paid 
manner  and  at  the  times  mentioned  in  her  marriage  settlement  or  will  resj 
the  fortunes  of  her  daughters.  The  wife  died  in  the  husband's  lifetime,  le 
son  and  three  daughters  her  surviving;  and  in  the  events  which  happenc 
daughters,  the  only  surviving  children  of  the  marriage,  became  entitlea  UD< 
settlement  to  the  4000/.,  and,  under  their  mother's  appointment,  to  the  rei 
property  of  C:  Held, 

That  they  were  entitled  to  receive  10,000/.,  .exclusive  of,  and  in  addition  Xa 
shares  of  the  4000/.  and  of  the  residuary  property  of  C. 
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aeated  kfy  a  bond  of  the  father  of  John  Whfte^  to  be  IS27. 
pdd  witUn  twelve  months  after  the  father's  decease,  was 
awgned  to  tnistees  upon  trust  for  John  Whyte  for  life ; 
and  after  his  dieoease,  for  Jane  WhyUj  then  Mcnobrajf^  for 
life;  and,  after  the  decease  of  the  survivor,  for  their 
children,  in  such  shares  and  on  such  conditions  as  John 
Whfte  should  appoint,  and  in  defeult  of  appointment,  for 
the  children  equally.  The  shares  of  sons  were  to  be  paid 
at  twenty-one ;  die  shares  of  daughters,  at  their  respective 
iges  of  twenty-one  years  or  days  of  marriage,  which 
should  first  happen ;  provided  that  such  times  of  pay* 
nent  should  not  arrive  during  the  respective  lives  of  the 
iMsband,  Jckn  Whj/tey  or  of  the  wife  or  of  the  husband's 


By  the  same  settlement,  also,  certain  real  estates  of 
Jtne  WhyU  were  cotiveyed  to  trustees,  upon  trust  to  pay, 
during  her  life,  the  rents  and  profits  to  her  as  therein 
nwDtioiied;  and  after  her  decease,  to  pay  thereout  600/. 
a  year  to  John  Whyte;  and,  subject  thereto,  to  the  use 
o£  the  trustees  for  a  term  of  a  thousand  years ;  and, 
sobject  as  above  mendoned,  to  such  uses  as  Jane  Whyte 
ihould  appoint ;  and,  in  default  of  appointment,  to  the 
OB  of  lier  heirs  and  assigns.  The  term  of  a  thousand 
years  was  declared  to  be  upon  trust,  in  case  there 
diODld  be  issue  of  the  marriage  one  child,  to  raise 
MOOi-  finr  his  or  her  portion ;  if  two,  three,  or  four 
lUdren,  to  ruse  the  sum  of  80002^  \  and  if  five  or  more 
oUdreny  the  sum  of  10,0002.,  for  all  or  such  one  or  more 
of  such  children,  and  in  such  shares,  and  to  vest  in,  and 
be  paid  to  them  respectively,  at  such  dmes  as  Jane 
Whfie  should  appoint;  and  for  want  of  such  appoint- 
BMBty  to  be  divided  equally  among  them ;  the  shares 
of  aona  beings  in  that  case,  to  vest  at  twenty-one,  and 
die  diarea  of  daughters,  at  twenty-one,  or  marriage,^ 
vUch  should  first  happen. 

Vol.111.  P  Jane 
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Whyte 

V. 
KSARV]£Y> 


Jane  WhytCj  by  her  will  dated  in  September  1807> 
stating  that  there  were  then  two  children  of  the  marriage, 
—  a  son,  John  Robert  Whyte^  and  a  daughter,  Jane  Atme 
Whyte, — and  that  she  was  therefore  entitled  to.  direct 
8000/.  to  be  raised  under  the  trusts  of  the  term  of  a 
thousand  years,  appointed  100/.,  part  of  the  80002.»'to 
her  son  John  Robert  Whyte,  and  the  residue  of  the  SOOOL, 
among  all  her  children  by  John  Whyte,  (except  the  eldest 
son  of  the  marriage,  John  Robert  Whyte,)  viho,  being ^a 
son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that  age, 
or  be  married  with  the  consent  oC  John  Whyte. .  By  the 
same  will,  a  term  of  two  thousand  years.was  vested  in 
trustees,  upon  trust  to  raise  such  sum  or  sums  of  mon^ 
as  would  make  the  portions,  which  her  children  by  John 
Whyte  (except  the  eldest  son)  would  become  entitled,  to 
in  the  sum  of  8000/.,  amount  to  5000/.  each.  Subject 
to  these  charges,  the  estate  was  devised  to  her  son  John 
Robert  Whyte  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male;  remainder  to  George  Isaac 
MonsAray  for  life,  and  then  to  his  first  and  other  sons  in 
tail  male;  remainder  to  Thomas  Maixibray  for  Jife,  and 
then  to  his  first  and  other  sons  in  tail  male ;  remainder 
to  the  testator's  daughters  by  John  Whyte,  as  tenants  in 
common  in  tail. 


The  testatrix  also  by  her  will,  in  exercise  of  the  power 
which  she  had  under  the  will  of  Jane  Coghill,  appointed 
1 00/.  to  each  of  her  sons  by  her  former  marriage ;  50/.  to 
her  daughter  Jane  Ann  Whyte ;  a  like  sum  to  each  of  ber 
children  by  John  Whyte  thereafter  to  be  born.  The  resi- 
due of  the  property  she  appointed  to  John  Robert  Whyte, 
in  case  he  attained  twenty-one ;  but  in  case  he  shoold 
die  under  that  age,  to  any  other  of  her  sons  hy  John 
Whyte,  in. like  manner;  and,  in  the  event  of  her. having 
no  son  by  John  Whyte  who  should  live  to  attain  the  age. 

of 
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of  twenty-one  years,  to  such  of  her  daughters  by  John 
Wkyte  as  should  live  to  that  age. 

In  the  year  1809,  about  eighteen  months  after  the 
date  of  the  will,  the  testatrix,  having  in  the  interval 
bad  a  second  daughter,  published  a  codicil,  by  which, 
after  stating  that  **  she  was  then  enceinte^  and  that, 
she  was  desirous  of  making  a  provision  for  such  child 
or  children  of  which  she  might  be  delivered,"  she, 
"  by  virtue  of  all  and  every  the  powers  and  authorities 
enabling  her  in  that  behalf,  did,  by  the  codicil  to  her 
will,  order  and  direct,  that  the  same  fortune  should  be 
given  to  suoh  child  or  children  as  was  given  by  her 
will  to  each  of  her  daughters,  and  be  payable  and  paid 
in  the  same  mode,  manner,  and  form,  to  all  intents  and 
purposes,  as  were  in  such  her  will  mentioned,  expressed, 
and  declared,  of  and  concerning  the  fortunes  thereby 
given  unto  each  of  such  daughters  :  and  she  further 
ordered  and  directed,  in  case  no  son  of  hers,  by  her  then 
present  husband  John  Wht/te,  should  live  to  attain  the  age 
of  twenty-oneyears,  or  be  married  previous  to  that  period, 
that  thereupon  each  of  her  daughters,  present  and  future, 
should  be  entitled  to  have  and  receive  for  her  fortune  the 
sum  of  10,000/.,  to  be  payable  and  paid  in  the  manner 
and  at  the  respective  times  mentioned  or  expressed  in  her 
marriage-settlement,  or  in  her  will,  respecting  the  fortunes 
of  such  daughters,  or  as  near  thereto  as  circumstances 
would  permit." 


1827. 


Whyte 

V. 

Keabney. 


After  the  date  of  the  codicil  the  testatrix  had  two 
children.  She  died  in  February  1811,  leaving  one  son 
and  three  daughters.  The  son,  John  Robert  Whyte^ 
died  in  December  1813,  aged  seven  years ;  Christiana j  a 
daughter,  died  in  1818,  at  the  age  of  eleven  years.  Of 
the  two  surviving  daughters,  one,  Jane  Anne^  had  at- 

P  2  tained 
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1837*       tained  her  full  age ;  the  other,  Mary  Anncy  was  still  an 
infant. 

John  Whtfte  died  in  May  1821,  without  having  mude 
any  appointment  of  the  4000/.  secured  by  the  bond  of 
his  £gither.  This  sum,  upon  his  father's  death,  had  been 
paid  to  the  trustees  of  the  settlement,  who  invested  il  in 
the  purchase  of  S952/.  new  4  per  cent  annuities. 

Under  thesie  circumstances,  as  there  was  no  son  of 
Jane  Wkyte  and  John  Whyte  who  attained  twenty^^NM^ 
the  two  surviving  daughters  became  entitled,— the  eld^ur, 
absolutely  —  the  younger,  presumptively,  —  under  the 
appointment  contained  in  their  mother's  will,  to  the  m* 
siduary  estate  of  Jane  Coghillf  and,  under  the  settlemenly 
to  the  4000/. 

The  bill  was  filed  by  the  two  surviving  daughten  s 
and  it  prayed  a  declaration  that  Jane  Anne  WhUe^  on 
attaining  twenty-one,  became  entitled  absolutely,  and 
that  Mary  Anne  White  was  entitled  presumptively,  each 
to  a  fortune  of  10,000/.,  to  be  raised  out  of  the  property 
comprised  in  the  settlement  of  1803,  and  exclusive  df 
their  interests  in  Jane  Coghill's  residuary  estate^  and  in 
the  stock  purchased  with  the  4000/. 

The  question  was.  Whether  the  sums  of  10,0001L, 
to  which  the  eldest  daughter  was,  and  the  younger,  on 
attaining  twenty-one,  would  be  entitled,  was  inclusive 
or  exclusive  of  their  respective  shares  of  the  4000/., 
and  otjane  CoghiW^  property? 

Mr.  Sugden  and  Mr.  Bickerstethj  for  the  Plaintifl&» 

The  setdement  had  provided  a  sum  of  8000/.  to  1^ 
raised  out  of  Mrs.  Whyt^s  real  estates,  as  portions  tx 

the 
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the  younger  children.  Mrs.  Whyte  by  her  i¥ill  directed, 
that  the  share  of  each  of  them  in  the  8000/.  should  be 
angmented  to  5000/.  This  sum  of  5000/.  was  exclusive 
of  any  interest  which  they  might  take  in  the  4*0002.  or 
in  Jane  CogkilTs  residue.  The  10,0002.  provided  fay 
die  codicil  is  plainly  a  substitution  for  the  50002.  given 
by  the  will;  and,  like  it,  therefore,  must  be  a  distinct 
and  independent  gift.  It  is  the  sum  which  they  were 
each  to  receive  out  of  the  mother's  own  property. 

The  4000/.  could  not  be  included  in  the  bequests  of 
10,0002. ;  for  no  child  could  be  entitled  to  receive  any 
part  of  the  40002.,  till  after  the  death  of  the  wife,  the 
husband,  and  the  husband's  father ;  whereas  the  fortunes 
of  the  daughters  were  to  vest  in  them  at  twenty-one  or 
marriage,  and  had  no  reference  to  the  time  at  which 
die  &ther  of  John  Whyte  might  die. 

Neither  could  the  shares  of  the  daughters  in  Mrs. 
OoghilTs  residuary  estate  be  included  in  the  bequests  of 
the  10,0002.  Their  interest  in  that  fund  was  contingent, 
depending  on  the  event  of  their  having  no  brother  who 
diould  attain  twenty-one,  and  could  not  be  considered 
as  a  component  part  of  a  specific  sum,  which  they  were 
to  take,  whether  that  event  happened  or  not  The  state 
of  circumstances  contemplated  by  the  testatrix  was,  not 
that  Mrs.  CoghilVs  property  should  make  part  of  the 
fortunes  of  the  daughters,  but  that  the  bulk  of  it  should 
be  enjoyed  by  a  son. 

Mr.  Shadwell  and  Mr.  Skirraw^  contrd. 

When  the  testatrix  directs,  that,  on  a  certain  event, 
€ach  of  her  daughters  shall  be  entitled  to  receive  10,000/. 
fer  her  fortune,  the  meaning,  which  it  is  most  natural  to 
pat  vpon  the  words,  is,  that  their  respective  fortunes 
ahall  be  made  up  to  that  amount*    The  testatrix  refers 
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to  the  marriage-settlemeRt,  so  that  she  must  have  had 
the  4000/.  in  contemplation.  In  her  will  she  appoints 
Mrs.  CoghiWs  property ;  therefore,  the  interests  of  her 
daughters  in  these  two  funds  must  have  been  present  to 
her  mind.  She  could  not  have  forgotten,  that,  if  no  son 
attained  twenty-one,  they  were  to  take  the  great  mass  of 
Mrs.  CoghilTs  residuary  estate.  Her  object  was  to 
secure  to  her  daughters  a  provision  of  a  definite  amount; 
and  it  is  not  a  natural  construction  of  her  language  to  fix 
this  amount  without  reference  to  large  and  valuable  in- 
terests, given  them  by  her  own  express  appointment,  in 
this  very  will,  or  by  instruments  to  which  she  heie 
refers. 


There  might  have  been  some  weight  in  the  argument 
on  the  opposite  side,  if  she  had  directed,  that  her 
daughters  should  each  have  the  10,000/.  immediately 
upon  her  decease.  But  the  direction  has  reference  to  a 
distant  time^  and  depends,  among  other  things,  on  the 
event  of  there  being  no  son  who  should  attain  t^entj" 
one ;  in  which  case  the  testatrix  had  herself  provided 
that  Mrs.  CoghilPs  property  should  go  to  the  daughters. 
In  fixing  the  time  when  they  are  to  become  entitled  to 
the  10,000/.,  she  alludes  both  to  her  will  and  to  her 
marriage-settlement. 


The  Lord  Chancellor. 

The  question  is,  what  the  testatrix  meant  to  com- 
prehend under  the  terms  "  shall  be  entided  to  have  and 
receive  for  her  fortune : "  whether  she  intended  them  to 
include,  first,  the  share  of  the  4000/.  which  the  children 
might  be  entitled  to  by  the  settlement  and  the  appoint- 
ment of  John  WhyiCf  her  husband  ;  and,  secondly,  the 
property  which  she  divided  among  them,  under  fhe 
power  for  that  purpose  given  by  the  will  of  Mrs.  CoghilL 

I  think 
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<    I  think  the  testatrix  did  not  intend  to  include. the 
share  of  the  4000/.     The  interest  of  this  sum  was  to 
be  paid  to  the  husband  for  life,  and  after  his  death, 
to  the  wife  for  life  in  the  event  of  her  surviving  him, 
and  after  the  death  of  the  survivor,  the  principal  was  to 
be  divided  among  the  children  as  the  husband  should 
appoint.     Over  this  fund  the  testatrix  Jane  Whyte  had 
no  control.     There  is  nothing  to  lead  to  the  conclusion, 
that  the  testatrix  had  the  money,  which  might  be  even- 
tually derived  from  this  source,  in  her  contemplation, 
vben  her  will  and  codicil  were  made.     In  directing  that 
in  certain  events  each  of  her  daughters  should  be  en- 
titled to  receive  for  her  fortune  10,000/.,  I  conceive  she 
liad  reference  to  her  own  will  and  codicil  alone,  and  to 
^what  each  of  the  daughters  would  be  entitled  to  receive 
under  the  dispositions  which  they  contained,  and  that 
she  did  not  intend  to  include  what  they  might  receive 
firom  any  other  quarter.   I  think,  tlierefore,  that  the  share 
of  the  4000/.  forms  no  part*  of  the  10,000/.  mentioned 
in  the  codicil. 


1827. 


Whyte 


-  I  entertain  the  same  opinion  with  respect  to  the  pro- 
perty bequeathed  by  the  will  of  Mrs.  CoghilL  In  the 
£rst'  part  of  the  codicil  the  testatrix  orders  and  directs, 
that  the  same  fortune  should  be  given  to  the  child  or 
children  of  which  she  was  then  pregnant,  as  was  given 
by  her  will  to  each  of  her  daughters,  and  that  it  should 
be  payable  in  the  same  manner  as  was  directed  with  re- 
spect to  the  fortunes  thereby  given.  I  think  the  testatrix 
here  meant  to  refer  to  what  she  had  given  from  her  own 
property,  and  not  to  what  she  had  appointed  under  the 
power  conferred  by  the  will  of  Mrs.  CoghilL  She  had  by 
her  will  declared,  that  her  children,  with  the  exception  of 
JMin  Robert  Whyte^  should  have  5000/.  each  under  her 
will.  She  had  by  the  same  instrument,  in  exercising  the 
power  of  appointment  given  her  by  the  will  of  Mrs.  Cog-^ 

P  4  hill. 
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18S7*  kiUj  postponed  the  daughters  to  die  sons.  The  children 
of  the  testatrix  by  John  Whyte,  both  sons  and  danghter% 
were,  with  the  exception  of  John  Bobert  Wh/te^  npon 
an  equality  with  respect  to  the  pordcms  from  her  estate^ 
They  were  not  so^  when  the  disposition  of  Mrs.  CqghUPg 
property  was  included ;  the  sons  were  preferred.  It  is 
not  probable  that  the  testatrix  intended  by  the  codicil 
to  alter  an  arrangement  made  apparently  with  so  much 
deliberation.  When,  tl^erefor^  she  gives  to  the  ex* 
pected  child  the  same  fortune  which  she  had  given  by 
her  will  to  each  of  her  daughters,  she  must,  I  think,  ha«« 
had  reference  only  to  what  they  were  to  take  from  her 
own  property.  For,  if  the  child,  of  which  she  was  tbta 
enceinte^  had  been  a  son,  and  John  Robert  Whyte  had 
died  under  twenty-one,  such  child,  which  by  the  codicii 
was  to  be  on  a  footing  with  the  daughters,  would,  if 
Mrs.  CoghilFs  property  were  included,  have  tsikeh  more 
than  a  daughter ;  or  the  arrangement  made  by  the  will 
must  have  been  entirely  changed. 

If  I  am  right  in  this  view  of  the  case,  the  testatrix 
has  herself  explained  what  she  meant  by  the  term  ^  for- 
tune" in  the  first  part  of  the  codicil,  and  had  shewo^ 
that  she  did  not  intend  that  it  should  apply  to  the  pro** 
perty  bequeathed  by  Mrs.  Coghill.  When,  therefore, 
in  a  few  lines  afterwards,  she  uses  the  same  term,  and 
directs  that  ip  certain  events  the  daughters  should  have 
and  receive  for  their  fortunes  the  sum  of  10,000/.,  I  think 
the  term  must  be  taken  in  the  same  sense,  unless  there 
be  some  strong  reason  to  the  contrary.  I  cannot  dis- 
cover any  such  reason;  and  I  think  therefore  that  her 
intention  was  merely  to  increase  to  10,000/.  the  portiona 
which  she  had  before  made  up  to  the  sum  of  50001.,  and 
that  she  did  not  mean  to  include  in  the  10,000/1,  the 
benefit  taken  under  the  will  of  Mrs.  Coghill, 
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1828* 

CROWDER  V.  STONE.  ^«^<  i^- 

1829. 
January  27. 

JOHN  LLOYD  by  his  will,  dated  the  27th  of  AprU  A  testator 

1 787j  after  mentioning  in  a  preceding  clause  a  nephew  trustees,  to  be 

John  Lioyd^  and  four  nieces,  Mary  Powellj  Jane  Green-  <^vided,  after 

ttxxNfy  Btdh  MaltheoDS,  and  Catherine  Mitchener^  gave  two  persons 

a  Sam  of  1100/.  four  per  cent  Bank  annuities,  and  700/.  ^^^^^flX^ 

three  per  cent  Bank  annuities,  to  his  executors  upon  among  A.^  B^ 

trusty  to  pay  the  dividends  to  his  wife  during  her  life,  in 'equal 

and  after  her  decease,  to  his  brother  during  his  life,  shares;  and 
rru  1  1.         .  .  /.    1  /•         1     "^  directed, 

Toe  subsequent  disposition  of  these  two  sums  ot  stock  that,  if  any  of 

was  contained  in  the  followinc  words :  —  "  And  from  ^®'"  should 

P     ^  ^  die  without 

and  after  the  decease  of  my  said  wife  Catherine^  and  my  issue,  before 
said  brother  Edward  Lloyd  and  the  survivor  of  them,  gharw^KuW^ 
my  will  is,  that  the  said  sums  of  1100/.  and  700/.  shall  become  pay- 
be  sold  by  my  said  trustees  or  the  survivor  of  them,  or  ^f  him,  her  or 
the*  executors  or  administrators  of  such  survivor;  and  thejn  so  dying 

without  issue 

the  produce  or  money  arising  therefrom,  shall  be  paid  to  should  go  to, 
and  equally  divided  between  my  said  nephew  and  nieces  5v(W^"^^^ 
hereinbefore  mentioned,  share  and  share  alike;  and  my  the  survivor 
mind  and  will  further  is,  that,  in  case  of  the  death  of  ^thenT^^ 
my  said  nephew,  or  of  any  or  either  of  my  said  nieces,  ^ied,  leaving 

•  issue  who 

without  lawful  issue,  before   their  respective  parts  or  were' living  at 

shares  of  the  said  sums  of  1 100/.  and  700/.  shall  become  '^®  time  &ed 

tor  the  distn- 
due  bution  of  the 
fund :  then  B, 
£ed,  leaving  a  son,  who  died  without  issue,  before  the  period  of  distribution ;  shortly 
aftenrards,  and  also  before  the  period  of  distribution,  C,  died  without  issue :  Held, 
lliat  B.*%  personal  representative  was  not  entitled  to  any  portion  of  the  fund ; 
That  the  one  third  of  B*%  share,  which,  on  the  failure  of  her  issue,  survived  to 
C,  did  not»  on  C's  death,  survive  to  the  other  legatees,  but  was  transmitted  to  her 
ptftonal  representative : 

That  the  words  ^  survivor  and  survivors,"  were  to  be  construed  in  their  natural 
lense^  aod  not  as  equivalent  to  *'  other  and  others,"  so  that  no  port  of  the  shares  of 
B.  Md  C.  went  over  to  A^s  personal  represeotatiye. 
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due  and  payable  to  them  under  and  by  virtue  of  this 
my  willy  then  the  part  or  share  of  him,  her,  or  them,  so 
dying  without  issue  as  aforesaid,  shall  go  to  and  be 
equally  divided  between  and  amongst  the  survivor  and 
survivors  of  them,  share  and  share  alike." 


The  testator  died  shortly  after  the  date  of  his  will. 
His  wife  survived  his  brother,  and  died  in  1823 :  at 
virhich  time,  out  of  the  five  legatees  — the  nephew  and  the 
four  nieces — Buth  Matthews  alone  was  alive.  Mtry 
Powell  died  in  Jtdy  1797>  leaving  an  infant  son,  who  died 
without  issue  in  1 799.  Catherine  Mitchener  died  in  Au^ 
gust  1797,  and  John  Lloyd  the  nephew,  in  1805,  both  of 
them  leaving  children  who  were  still  alive.  Jane  Greenr 
*a>ood  died  in  1802,  without  issue. 


Three  questions  were  made  at  the  hearing :  — 

First  —  Whether,  Mary  Powell  having  left  issue  at  the 
time  of  her  death,  but  that  issue  having  become  extinct 
before  the  time  fixed  for  the  distribution  of  the  fund, 
the  share  given  to  her  belonged  to  her  personal  repre- 
sentative, or  passed  to  the  surviving  legatees. 

Secondly  —  If  Mary  PffwelTs  share  did  not  vest  in 
her  personal  representative,  but  in  the  events  which 
happened,  passed,  under  the  ultimate  gift,  to  the  sur- 
vivor and  survivors,  whether,  that  proportion  of  it  which 
had  accrued  to  Jane  Greenwoody  vested,  upon  the  death 
of  the  latter,  in  her  personal  representatives,  or  went 
over  along  with  her  own  original  share. 

Thirdly  —  Whether  the  personal  representative  of 
Catherine  Mitchener,  who  died  before  the  failure  of  issue 
of  Mary  PaweU,  and  also  before  the  death  of  Jane  Green* 
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\soad^  was  entitled  to  a  share  of  the  shares  originally 
giyen  to  Mary  Powell  and  Jane  Greenwood^  or  whether 
the  shares,  which  passed  by  the  ultimate  gift,  went  only 
to  such  of  the  five  individual  legatees  as  were  surviving 
at  the  time  when  the  accruer  happened. 

Mr.  Russellj  for   the  Plaintiff,  who  was  the  personal 
representative  of  the  testator. 

Mr.  Home  and  Mr.  Evans,  for  the  personal  represen- 
tative o(  Catherine  Mitckener. 

Mr.  Pepys  and  Mr.  Tinney,  for  the  executors  of  Rtdh 
Matthewsj  who  died  after  the  institution  of  the  suit. 

Mr.Xio^,  for  the  executors  of  the  nephew^  John  Uqyd. 

Mr.  Bickerstethj  for  the  personal  representative  of 
MaryPov^lL 

Mr.  Loydj  for  the  personal  representative  of  Jane 
Greenwood. 

I.  —  On  the  first  point,  it  was  argued  on  behalf  of  the 
personal  representatives  of  Catherine  Mitchenerj  John 
Lloyd,  and  JRuth  Matthews,  that  ^^  dying  without  issue  *^ 
means,  in  general,  an  indefinite  failure  of  issue ;  and  such, 
they  said,  is  the  interpretation  which  must  be  put  upon 
these  words,  unless  there  is  something  in  the  will  to  restrict 
their  import.  Here  there  is  an  express  restriction,  which 
limits  the  failure  of  issue  to  the  period  of  the  lives  of  the 
testator's  brother  and  widow ;  and  that  restriction  gives 
validity  to  the  ultimate  bequest.  If,  therefore,  at  any  time 
during  the  life  of  the  brother  or  the  widow,  there  is  a 
failure  of  issue  of  any  of  the  five  legatees,  the  event  has 

occurred 
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occurred  in  which  the  share  of  that  legatee  is  given  over  $ 
and  it  matters  not  that»  at  the  time  of  the  legatee's  dealhi 
the  failure  of  issue  had  not  taken  place.  Here  there  is 
nothing  to  restrict  the  meaning  of  the  words  ^*  death  with* 
out  issue,"  to  *^  dying  without  issue  living  at  the  time  o{ 
the  legatee's  decease."  The  restriction  is  of  quite  a  di& 
ferent  kind,  and  refers  to  a  period  altogether  different 
Hughes  V.  Sayer  (a),  NichoUs  v.  Hooper  (6),  Forth  ▼. 
Chapman  (c),  Massey  v.  Hudson  {d\  Beauclerk  v.  Dor^ 
mer  {e). 


For  the  personal  representative  of  Maty  Powell^  the 
argument  was,  that  the  legacy  had  vested  in  Mary  Pomettf 
and  was  not  to  be  devested  out  of  her,  except  in  the 
event  of  her  dying  without  issue  betore  the  period  of  dis- 
tribution arrived.  She  did  die  before  that  time,  but  she 
did  not  die  without  issue  ;  on  the  contrary,  she  died  with 
issue.  The  words  were  to  be  construed  according  to 
their  plain  and  natural  import :  and  there  was  no  reason 
for  extending  to  a  bequest  of  personalty  technical  rules 
of  interpretation,  derived  chiefly  from  principles  appli- 
cable on]y  to  real  estate. 


II.  —  On  the  second  point,  in  support  of  the  pro- 
position, that  the  proportion  of  Mary  PaweWs  shares 
which  accrued  to  Jane  Greenwood^  went  over  on  the 
death  of  the  latter,  as  well  as  her  own  original  share,  to 
the  surviving  legatees,  it  was  contended  that  the  two 
sums  of  stock  constituted  an  aggregate  fund  which  was 
to  be  divided  at  a  given  time  among  certain  legatees, 
with  benefit  of  survivorship  among  them ;  and  in  such 

acase 


(fl)  1  P.  Wnu.  534. 

{b)  Ibid.  198.    2  Vem.  686. 

(r)  Ibid,  601.665. 


(d)  2  Mer.  UO. 
{e)  S  Atk.  308. 
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a  case  tbe  accrued  share  of  a  deceased  legatee  survives, 
m  well  as  the  original  share.*  Worlidge  v.  CkurcAiU  {a). 
Pain  V*  Benson  (i). 

Fbr  the  representative  o(Jane  Greervwood  it  was  argued, 
dmt  the  general  rule  was,  that  a  clause  of  survivorship 
(Bd  not  operate  upon  accrued  shares,  becoming  vested 
in  mdividuals  who  were  the  survivors  for  the  time  being, 
unless  it  was  extended  to  such  acquired  shares  by  spe- 
cific words,  or  by  manifest  indication  of  intention  on  the 
part  of  the  testator ;  and  that  the  mere  circumstance  of 
a  fimd  being  given  to  a  number  of  persons  as  tenants  in 
oommon  would  not  take  the  case  out  of  the  general  rule. 
Even  in  Pain  v.  Benson   (which,   however,  had  been 
disapproved  of  by  Lord  Thwrlam  (c) ),  Lord  Hardwicie 
admitted  the  rule,  saying  (£?),  **  Where  a  man  gives  a 
Slim,  suppose  of  1000/.,  to  be  divided  amongst  four  per- 
soQSi  AS  tenants  in  common ;  and  that  if  one  of  them  die 
before  twenty-one,  or  marriage,  it  shall  survive  to  the 
other :  if  one  dies,  and  three  are  living,  the  share  of 
that  one  so  dying  will  survive  to  the  other  three  ;  but  if 
a  second  dies,  nothing  will   survive  to  the   remainder 
bat  the  second's  original  share,  for  the  accruing  share  is 
as  a  new  legacy,  and  there  is  no  further  survivorship." 
Here  there  are  no  special  words  to  extend  the  clause  of 
survivorship  to   the   accrued   as   well   as  the   original 
shares.    The  consequence  is,  that,  on  the  failure  of  issue 
of  Mary  Powell^  either  one-fourth  or  one-third  of  her 
share  (according  as  the  representatives   of  Catherine 
Mitchener  shall  be  admitted  to  or  excluded  from  the  be- 
Qe6t  of  the  clause  of  survivorship)  became  vested  in  Jarie 

Green" 


1827. 


(fl)  5  Bro.  a  C.  465. 
(b)  3  Aik.  78. 


(c)  1  Bro.  C.  C.  576. 
{d)  5  Atk.  SO, 


*  Barker  v.  Lea,  1  Turn.  4*  Rusr.  415. 
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Greenwood^  and,  on  her  death,  was  transmitted  to  her. 
personal  representative.  Rudge  v.  Barker  {a)^  PerUm 
V.  Mickletkwaite  (5),  Ex  parte  West,  (c) 

III.  The  representatives  of  Catherine  Mitchener 
claimed  her  proportion  of  the  two  original  shares  of 
Mary  Powell  and  Jane  Greenwood,  and  also  of  the  sup- 
posed accrued  shares  of  the  latter,  on  the  ground  that, 
according  to  the  principle  of  Wilmot  v.  Wilmot  (rf),  sur^ 
Vivor  and  survivors  ought  to  be  construed  ^^  other  and. 
others,"  or  ^*  legatees  not  dying  without  issue  before  the 
time  specified." 


On  the  other  hand,  it  was  contended,  that  **  survivor 
and  survivors"  must  be  confined  to  such  of  the  in- 
dividuals mentioned  as  survived  the  person  on  whose 
death  the  gift  over  came  into  operation ;  and  that  those 
words  never  received  the  construction  of  *^  other  or 
others,"  except  under  particular  circumstances,  and 
where  there  was  a  sufficient  indication  of  a  purpose  in 
the  testator  which  could  not  be  otherwise  accomplished. 
Milsom  V.  Awdry  (^),  Doe  v.  Waimoright.  [f) 


1828. 

Augutti9. 


The  Lord  Chancellor. 

^^  Death  without  lawful  issue"  denotes  generally  an 
indefinite  failure  of  issue.  But  in  this  case  a  time*1s 
limited,  within  which  the  failure  of  issue  is  to  take  placa^ 
and  that  is  the  time  when  the  fund  is  to  become  di- 
visible, and  the  shares  are  to  be  paid.  Mrs.  Powell  had 
a  son,  who  was  living  at  the  time  of  her  death  in  1797; 

bat 


(a)  Com,  temp.  Tedb.  124. 
{b)  1  P.  Wmt.  274. 
(c)  1  Bro.  a  C.  615.      I  P. 
WvM.  276.  note. 


(rf)  8   Vet,  10. 
(e)  5  Vet.  AGS. 
(/)  5  T.  Rep.  427. 
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bqt  that  son  died  without,  issue  in  1799,  during  the  life- 
time of  the  testator's  widow,  and,  consequently,  before 
the  period  when  the  shares  of  the  stock  became  due  and 
payable.  Under  these  circumstances,  I  am  of  opinion 
that  Mary  Powell  took  nothing  under  this  will. 


1827. 


The  next  question  relates  to  the  share  otjane  Green-- 
wood.  As  she  survived  the  son  of  Mafy  Powell,  she 
would  become  entitled  to  her  proportion  of  Mary 
PawelFs  share;  and  though  she  died  before  the  time 
when  the  shares  became  payable,  and  though,  therefore, 
her  original  share  would  become  divisible  among  the 
survivors,  yet,  on  the  authority  of  Ex  parte  West  and  that 
class  of  cases,  the  share  which  accrued  to  her  would  not 
go  over. 


The  Lord  Chancellor. 

There  was  a  third  point  argued  in  this  cause,  on 
which  I  omitted  to  give  judgment     It  was  contended 
that  the  words,  "  survivor  and  survivors  of  them,''  were 
to  be  construed  ^*  other  and  others."     That  is  a  con- 
struction which  the  Court  has,  in  some  cases,  put  upon 
those  or  similar  words;  but  it  is  what  Lord  Eldorij  in 
Davidson  v.  Dallas,  calls  a  **  forced  construction  of  the 
term  survivor  (a),"  and  he  contrasts  it  with  what  he 
calls  its  ^^  natural  meaning."     It  is  a  construction  which 
the  Court  may  sometimes  be  compelled   to  adopt,  in 
order  to  accomplish  the  intention  which  appears  on  the 
whole   of  the  will;   and   in   Wilmot  v.   Wilmot  it  was 
scarcely  possible  to  put  any  other  meaning  on  the  words. 
Bat,  in  looking  at  the  language  and  the  provisions  of 
this  will,  I  do  not  find  any  such  necessity ;  and  it  seems 

to 


1829. 
Januahf  87. 


(a)  14  Vet.  61%. 
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here  to  be  taken  in  th^r  natural  meaning.  The  Asm 
which  became  subject  to  the  operation  of  the  beqnest  t 
the  survivor  and  survivors,  will  be  divisible  among  ude 
only  of  the  five  legatees  as  were  living  at  the  time  whe 
the  events  happened  on  which  the  shares  were  to  g 
over  respectively.  The  representative  of  Mitehener  i 
not  entitled  to  any  part  of  them. 


^Ys.  Matthews  and  her  husband  had  assigned  he 
share  of  the  fund  by  way  of  mortgage.  Though  th 
husband  died  before  his  wife,  and  during  the  life  of  di 
testator's  widow,  the  mortgagee  insisted  on  having  di 
benefit  of  this  assignment. 

Mr.  Matthemsy  for  the  mortgagee. 

The  Lord  Chancellor  held,  on  the  principle  of  PwH^ 
V.  Jackson  (a),  and  Honor  v.  Morton  (&),  that  this  ase^D 
ment  had  no  operation  against  Mrs.  Matthews  surviviii^ 
her  husband. 

(o)  1  Ruuelly  1.  (b)  See  iupra^  S5. 
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FITZROY  V.  HOWARD.  ^^^  «• 

1828. 
DeciU 

QHARLES  FITZROY  SCUDAMOBE,  by  his  last  A  testator, 

.     will,  bearing  date  the  1st  of  April  1 762,  and  executed  ^Ja^^^n  fee 

and  attested  in  the  manner  required  by  law  for  passing  and  holding 

freehold  estates,  gave  and  devised  unto   his  daughter  ^d  tithes  ia 

Frances  Fitzroy  Scudamorej  and  the  heirs  of  her  body  law-  the  counbr 

&IIy  issuing,  all  and  every  his  lands,  tenements,  and  he-  church-leases 

veditaments  whatsoever,  situate  and  beinir  in  the  several  ^9''  H^®f»^®" 

,  ^  vised  all  his 

€OODties  of  Middlesex^  Hereford^  and  Gloucester^  any  or  lands  and 

other  of  them,  and  aU  other  his  real  estate  in  the  king-  K^l^^^f".^. 

'  _  o     in  the  counties 

uom  of  England  or  elsewhere,  either  in  possession,  re-  of  ^.  and  (?., 
Tersion,  or   expectancy;  and  for  default  of  such  issue  his  real  estate, 
of  his  said  daughter,  he  gave  and  devised  the  said  several  to  his  daugh- 
tttates  onto  the  Honourable  Charles  Fitzroy^  brother  of  heirs  of  her 

the  Duke  of  Grqftony  and  the  heirs  and  assigns  of  the  ^^^  j  *"^  ^^l 
^•j  ^      ,      nr»  ;.  default  of  such 

sua  uutrles  Fitzrcy  for  ever*  issue,  to  F. 

and  his  heirs. 
The  daughter. 
The  testator  died  in  1782.  at  the  tes- 

tator's death, 
and  ever  after- 

By  an  indenture  bearing  date  the  28th  of  May  1 750,  wards,  was  of 
the  then  Lord  Bishop  of  Hereford  demised  and  granted  n,ind.    Her 
iinto  Charles  Fitxrou  Scudamore  certain  premises  called  ^usband,  hav- 

,  .  '''g  taken  out 

the  Graingej  and  Grainge  tithes,  to  hold  the  same  to  administration 

the  said  Charles  Fitzroy  Scudamore,  his  executors,  ad-  ^iJh^thrwn^' 
QUQistrators,  and  assigns,  for  the  lives  of  him  Charles  annexed,  pro- 
tizroy  Scudamore,   Francis  Barnes,  and  Bobert  Keyse,  ^j^,^  ^  ^^^ 
^A  the  life  of  the  longest  liver  of  them.     By  another  renewals  of 
ii^ture  of  the  same  date  the  bishop  demised  and  she  survived 

granted  **'>"»  ^  ^®*' 
°  as  all  the 

?*^  <pie  vie  named  in  the  testator's  leases,  and  died  vrithout  issue,  and  without 

'^ng  done  any  act  to  bar  such  interest  as  F.  had  under  the  devise.    Held, 

Hiat  the  leaseholds  for  lives  passed  by  the  will :  and, 

,Tbat  F.  was  entitled  to  the  benefit  of  the  subfistiDg  leases,  which  had  been  ob- 
tttned  by  way  of  renewal  of  the  old  leases. 

Vol.  III.  Q 
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^      -  -^     parsonage  of  Bridstaw^  with  the  appurtenances,  to  hok 

V.  the   same  to  the   said  Charles  Fitzroy  Scudamorej  hi 

HoffAEo.     executors,  administrators,  and  assigns,  for  the  lives  o 

the  Princess  Amelia^  the  said  Charles  Filzrqy  Scudamon 

and  Horatio  WalpoUj  and  the  life  of  the  longest  liver  c 

them.   '  At  the  date  of  his  will,  and  thence  up  to  and  a 

the  time  of  his  death,  Charles  Filzroy  Scudamore  was 

under  those  leases,  seised  of  or  entitled  to  the  demisei 

premises.     He  was   likewise  seised   of  other  fredioL 

hereditaments  in  fee. 

Frances  Fitzroy  Scudamore^  named  in  the  will,  inter 
married  during  her  father's  life  with  the  Earl  of  Surrey 
afterwards  Duke  of  Norfolk,  She  was  in  a  state  c 
mental  derangement  at  tlie  time  of  the  testator's  death 
and  administration  of  his  personal  estate,  with  his  wil 
annexed,  was  granted  to  her  husband.  Renewals  of  th 
two  leases  were  obtained  by  the  Duke  of  Norfbtk^  i 
which  he  was  described  as  administrator  of  Chark 
Fitzroy  Scudamore ;  but  the  fines  of  renewal  were  pai* 
with  his  own  money. 

On  the  1st  of  September  1810  the  Duke  execato 
a  deed,  by  which,  —  (after  reciting  that  he,  as  tfa 
husband  of  Frances  Fitzroy  Duchess  of  Norfolk^  was  h 
the  rights  of  marriage  entitled  to  all  her  personal  estate 
and  that,  as  some  question  might  arise,  in  case  th 
Duchess  should  survive  him,  concerning  the  right  t 
the  several  leasehold  estates  granted  to  the  lessee,  hi 
executors,  administrators,  and  assigns  during  certai 
lives  and  the  life  of  the  survivor,  which  Charles  Fitxrt 
Scudamore  had  been  entitled  to  at  the  time  of  his  deatt 
he,  the  Duke,  was  desirous  that  the  same  leasehold  estate 
should  be  considered  and  be  his  own  absolute  pro 
perty,) — it  was  witnessed,  that  he,  the  Duke  of  Nar/bU 

bai^ined 
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bargained,  sold,  and  assigned  the  leaseholds  to  Henry 
Hawardj  his  executors,  administrators,  and  assigns,  upon 
trust  for  the  Duke,  his  executors,  administrators,  and 
assigns.     Some  subsequent  renewals  took  place. 

The  Duke  died  in  1815,  having  appointed  Henry 
Howard  his  executor.  The  Duchess  died  in  October 
1820,  without  issue;  and  it  was  admitted  in  the  answer, 
that  she  had  not  done*  any  act  to  bar  the  quasi  estate 
tail  alleged  to  have  been  created  by  her  father's  will  in 
the  leaseholds  for  lives.  All  the  cestuis  que  vie  named  in 
the  leases,  which  were  subsisting  at  her  father's  death, 

died  before  her. 

■t 

The  Plaintiff  derived  his  title  under  Charles  Fitzrcy, 
to  whom  the  testator,  in  default  of  issue  of  his  own 
dau^ter,  had  limited  over  his  estates :  and  the  prayer 
of  the  bill  was,  that  he  might  be  declared  entitled  to  the 
leaseholds  for  lives. 
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FiTZEOY 
V. 

Howard. 


The  Defendant  Charles  Howard  claimed  the  lease- 
holds under  the  indenture  of  the  1st  o(  September  1810, 
and  as  executor  and  devisee  of  the  Duke  of  Norfolk  / 
insisting  that  they  vested  in  the  Duke  and  Duchess  as 
personal  estate,  and  not  under  the  devise  in  her  father's 
will,  and  that  the  Duke,  as  administrator,  and  by  virtue 
of  his  marital  right  and  the  acts  done  by  him,  became 
entitled  to  them  absolutely. 

Mr.  Sugden  and  Mr.  Norton^  for  the  Plaintiff,  con- 
tended, that  the  interest  in  these  leaseholds,  being  a  free- 
hold interest,  would  pass  under  the  general  terms  used 
in  the  will  of  the  testator ;  that  the  Duchess  of  Nojfolk 
was  under  the  devise  quasi  tenant  in  tail,  and,  no  act 
having  been  done  by  her  to  bar  either  her  issue  or  the 
leraainder-man,  the  limitation  over  took  effect  on  her 

Q  2  death 


1827. 
Mareh^l, 
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death  without  issue ;  that  the  Duke  could  not,  by  sur- 
rendering the  old  leases  and  taking  renewals,  affect  the 
rights  either  of  the  issue  of  the  Duchess  or  of  the  r&- 
mainder-man;  and  that  the  renewed  leases  must  belong 
to  those  who  would  have  taken  the  original  leases,  had 
they  been  still  subsisting,  subject  to  what  might  be  due 
for  the  fines  that  had  been  paid. 

Mr.  Preston  and  Mr.  Bickersteth  raised  the  following 
points  on  behalf  of  the  defendant :  — 


First.  The  leaseholds  did  not  pass  by  the  will  of 
Charles  Fitzroy  Scudamore,  For  some  purposes  a  lease* 
hold  for  lives  granted  to  a  man,  his  executors,  adminis- 
trators, and  assigns,  is  considered  as  freehold  estate,  or 
rather  as  quasi  freehold  estate;  but  not  even  in  the  lessee 
is  it  freehold  estate  in  the  proper  sense  of  the  term ;  for 
the  circumstance  that  the  interest,  by  tlie  terms  of  its 
original  creation,  is  limited  to  executors  and  adminis- 
trators, gives  it  a  quality  which  is  incompatible  with  the 
nature  of  a  freehold :  and,  in  any  hands  except  those  of 
the  lessee,  such  leaseholds  are  personal  estate.  Therefore, 
though  the  words  in  the  will  might  be  sufficient  to  pass 
freeholds  for  lives,  properly  so  called,  they  will  not  pass 
such  leaseholds  as  these.  Besides,  the  creation  of  an  estate 
tail  with  a  remainder  over,  shews,  that  the  testator  had 
in  contemplation  the  lands  of  which  he  was  seised  in  fee. 
He  could  not  mean  to  apply  such  a  mode  of  limitation 
to  a  perishable  interest  of  this  nature :  it  was  not  his 
intention,  th^t  these  leaseholds  should  pass;  and,  there- 
fore, they  will  not  pass,  even  if  the  words  were  sufficient 
to  include  them.  When  the  testator  gave  ^^  his  lands, 
tenements,  and  hereditaments,"  in  certain  counties,  and 
"  all  other  his  real  estate,"  the  use  of  the  word  "  other" 
shews,  that  the  lands  and  hereditaments,  which  he  had 
in  view,  were  lands  and  hereditaments  answering  the 

description 
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description  of  real  estate  g  and  surely  the  character  of 
real  estate  cannot  be  attributed  to  leaseholds  limited  to 
executors  and  administrators. 

Secondly.  As  all  the  cestuis  qtie  vie,  named  in  the 
leases  to  which  the  testator  was  entitled,  died  in  the  life- 
time of  the  Duchess,  the  subject,  which  the  testator  had 
to  dispose  o^  ceased  to  exist,  before  any  claim  could  have 
been  made  under  the  ultimate  limitation :  and  the  per- 
son, who  might  perhaps  have  been  entitled  in  remainder, 
if  the  interest  had  continued,  cannot,  after  its  extinction, 
set  up  any  claim. 

Thirdly.  The  Duke  was  not  bound  to  renew  the  leases: 
if  they  had  not  been  renewed,  the  Plaintiff  could  have 
made  no  complaint,  and  there  would  have  been  nothing 
for  him  now  to  claim.  The  Duke  had  a  right  to  renew 
the  leases  for  his  own  benefit,  for  he  did  not  thereby  do 
injury  to  any  one :  he  has  renewed  them  expressly  for 
his  own  benefit,  and  his  representatives  are  alone  entitled 
to  the  existing  leases. 


1827. 


FiTzaoT 
HoWAao* 


The  authorities  cited  were  Ripley  v.  IVatertDorth  {a\ 
Watkins  v.  Lea{b),  2  Boll.  Abr.  151.  i2.  2,  S.,  Duke  of 
Devon  v.  Kinton  (c),  Duke  of  Devon  v.  Atkins  (rf),  Ixno  v. 
Burron  (^),  Sheffield  v.  Lord  Mulgrave  {f\  Milner  v.  Lord 
Harewood  [g\  Day  v.  Tri^  (A),  Rose  v.  Bartlett  (/)» 
Thompson  v.  La*tdey  {k\ 


(fl)  T  r<r*.425. 
(6)  6  Vet,  633. 
(c)  a  Ktfrw.  719. 
(rf)  a  P.  Wms,  380. 
(e)  3  P.  Wnu.  J6i?. 
{/)    2    Ves.  jun.    526., 
iT.Rep.57l. 
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(g)  IS  Vet.  959. 
{h)  Cro.  Car.  292. 
(j)  1  P.  Wms.  286. 
{k)  2  Bos.  4-  PuU.  303. 
jun.  476. 
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CASES  IN  CHANCERY. 

The  Lord  Chancellor. 

FiTZBot  The  first  question  is,  Whether  the  leaseholds,  which 

Howard.  ^^  testator  held  under  the  Bishop  of  Hereford^  passed 
,000  by  the  devise?  That  such  leaseholds  are  freehold 
December  \u  estates,  being  estates  for  lives,  is  perfectly  clear:  they 
pass  only  by  a  will  attested  according  to  the  provisions  of 
the  statute  of  frauds ;  and  all  the  authorities  shewing  that 
they  are  freeholds,  from  The  Duke  of  Devon  v.  KinUm 
down  to  the  present  time,  are  collected  in  the  elaborate 
judgment  of  Lord  Eldon  in  Ripley  v.  Waterworth.  In- 
deed, in  the  discussion  at  the  bar,  it  was  admitted  that 
they  were  freeholds  in  the  lessee,  though  the  word  quasi 
occasionally  crept  in.  If  they  are  freeholds  in  the 
lessee,  they  are  freeholds  also  in  the  executor,  if  he 
takes  them  as  special  occupant;  but  though  he  takes 
them  as  freeholds,  yet,  according  to  the  opinion  of  Lord 
Eldon  in  the  case  to  which  I  referred,  he  takes  them  as  a 
trustee  for  the  individual  entitled  to  the  personal  estate. 

If  they  are  freeholds,  they  will  pass  by  the  description 
of  lands  and  hereditaments^  the  words  used  in  this  will. 
That  does  not  rest  on  mere  general  assertion ;  because 
the  very  point  was  made  by  counsel  in  the  case  of 
Watkins  v.  Lea  (a),  that,  under  a  devise  of  all  the  de- 
visor's freehold  estates,  or  a  general  devise  of  lands,  an 
estate  held  for  lives  would  pass ;  and  the  Court  assented 
to  that  opinion,  confirming  it  not  merely  by  a  short 
statement,  but,  according  to  the  habit  of  Lord  Eldon^ 
by  a  train  of  observations  connected  with  the  subject 
These  estates,  therefore,  being  freehold,  passed  by  the 
description  of  lands  and  hereditaments,  or  would  pass 
by  that  description. 

In  the  argument  on   this  point  a  number  of  cases 
were  cited,  which  do  not  appear  to  me  to  be  very  closely 

appli- 
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applicable  to  the  present  question.  I  allude  to  such  cases 
as  that  oiBosey.  Bartl€U{a\  where  it  was  held,  that,  if 
B  man,  having  lands  in  fee  and  lands  for  years,  devises 
all  his  lands  and  tenements,  the  fee-simple  lands  alone 
pass,  and  not  the  leases  for  years.  But  that  doctrine  is 
confined  to  leaseholds  for  years,  and  there  is  neither 
author!^  nor  principle  to  extend  it  to  leaseholds  for 
lives.  I  therefore  put  that  class  of  cases,  Rose  v. 
JBarilettj  Day  v.  Trigg^  S^c.  (i),  entirely  out  of  my  con- 
aideradon. 


Reliance  was  placed  upon  the  words  *^  other  his  real 
estate,"  which,  it  was  said,  imported,  that,  under  the  term 
^'  lands,"  the  testator  meant  real  estates;  and  that, 
though  these  leaseholds  are  freeholds,  it  does  not  follow 
that  they  are  real  estates.  In  the  first  place,  I  do  not 
admit  that  it  necessarily  follows  firom  the  construction 
of  the  clause,  that  by  the  term  "  lands "  the  testator 
must  have  meant  real  estates ;  but  if  he  did  so  mean,  as 
the  interest  in  question  is  a  freehold  estate  in  lands,  I 
ahould  wish  to  have  some  authoiity  to  satisfy  me,  that  it 
is  not  to  be  considered,  in  the  hands  of  the  lessee  at 
least,  as  real  estate. 

It  was  fiirther  contended,  that,  although  these  estates 
might  pass  by  the  words  used  in  the  will,  yet,  if  there 
was  an  intention  on  the  part  of  the  testator  that  they 
should  not  pass,  that  intention  must  be  carried  into 
eflfect* 

It  is  perfectly  clear,  that,  though  these  words  were 
sufficient  to  pass  an  estate  of  this  description,  the  Court, 
if  there  was  any  thing  on  the  face  of  the  will  to  shew 

that 
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that  it  was  not  intended  that  they  should  pass,  would 
not  consider  them  as  passing.  The  onus  of  provin|( 
that  intention  is  upon  the  party  who  contends  for  the 
exception.  Now,  the  single  circumstance,  which  is  re* 
lied  upon  for  the  purpose  of  establishing  the  intention^ 
that  in  this  case  the  leaseholds  should  not  pass^  is 
the  nature  of  the  limitations :  and  it  is  said  that  the 
limitations  are  not  applicable  to  an  estate  of  this  de^ 
scription.  It  is,  however,  perfectly  certain,  that,  in 
practice,  estates  of  this  description  are  very  often  passed 
with  such  limitations ;  and  that  such  limitations  may  be 
applicable  to  estates  of  this  description  nobody  can 
doubt.  In  fact,  that  point  came  before  the  Court  in 
Low  V.  Burron  {a) ;  and  the  Court  was  of  opinion,  that 
such  limitations  were  in  point  of  law  applicable  to  an 
estate  of  this  description.  In  the  case  of  Sir  J6kn 
Sheffield  v.  Lord  Mtdgrave  (i),  where  the  question  was 
as  to  the  intention,  one  circumstance,  not  relied  upon, 
but  mentioned  by  the  Court,  was  the  nature  of  the  limit- 
ations, which  limitations  were  in  the  nature  of  an  estate 
tail.  But  the  Court  did  not  decide  the  case  upon  that 
circumstance.  Lord  Kenyon  selected  another  circum- 
stance, which,  according  to  his  phrase,  was  decisive  of 
the  intention  that  the  leasehold  property  for  lives  should 
not  pass ;  and  it  was  on  the  ground  of  that  particular 
circumstance,  (whether  properly  or  improperly  selected, 
it  is  unnecessary  to  say),  manifesting  a  decisive  !&•« 
tention,  tliat  it  was  considered  that  the  leasehold  for 
lives  in  that  case  did  not  pass. 


It  does  not  appear  to  me  that  there  is  any  case,  or 
any  authority  whatever  to  shew,  that  the  mere  circum- 
stance of  a  limitation  of  this  description  is  a  suffici^t 

indication 


(a)  5  P,  Wm,  962. 
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indication  of  intention  that  leaseholds  for  lives  should 
not  pass  under  a  general  devise  similar  to  that  which 
is  the  subject  of  the  present  inquiry.  I  am  therefore 
of  opinion,  that,  so  far  as  relates  to  this  point,  the 
kasdiolds  did  pass  by  the  devise  to  Charles  FUzroy 
Scudamore. 


9Si 


1827. 


FiTZBOT 
HOWABD 


It  was  admitted  at  the  bat*,  and  is  admitted  in  the 
ensei  that  nothing  was  done  by  the  Duchess  of  Norfolk 
to  bar  this  estate  tail,  or  quasi  estate  tail.  The  next 
qneition  for  consideration,  therefore,  is  with  respect  to 
the  q)eration  of  the  renewals. 

The  leases  were  renewed  by  the  husband.  It  is  said 
he  was  not  bound  to  renew.  I  admit  that  he  was  not 
boond  to  renew.  According  to  the  doctrine  in  Milner 
▼.  Lord  Harewoody  the  husband  was  not  bound  to  renew ; 
and  no  other  person,  Lord  Eldon  said  (a),  could  renew  for 
the  benefit  of  the  wife,  so  as  to  bring  a  charge  on  her  rents 
and  profits  during  the  coverture.  But  if  there  is,  in 
&ct,  a  renewal  by  the  husband,  the  question  is,  on 
whose  account  and  for  whose  benefit  is  that  renewal  to 
operate?  In  Milner  v.  Lord  Harewood^  Lord  Eldon 
said,  that  it  was  very  questionable  whether  the  wife 
tboold  have  the  benefit  of  the  renewal,  and  that  it  might 
be  &irly  contended,  the  renewal  should  be,  in  equity,  for 
the  benefit  of  all  persons  claiming  under  the  settlement. 
But  that  turned  entirely  upon  the  particular  circum- 
stances of  that  case ;  and  the  very  exception  taken  by 
Lord  Eldon  establishes  the  rule,  that,  —  if  those  circum- 
stances had  not  existed,  —  if  that  case  had  been  an  ordi- 
nary case,  like  the  one  now  before  the  Court,  —  it  would 
have  been  considered,  that  the  parties,  who  were  entitled 

to 
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1827.  ^      to  the  original  lease,  would  have,  been  entitled  In 
benefit  of  the  renewals. 


I  am  of  opinion,  therefore,  upon  the  whole 
the  party  who  claims  under  Charles  Fitzrojf^ 
present  plaintiff,  is  entitled  to  the  benefit  of  the  rcsM 
leases. 

Of  course  an  account  must  be  directed  with  rei 
to  the  fines  of  renewal  on  the  one  side^  and  the  ra 
of  rents  on  the  other,  since  the  death  of  the  Dik 
of  Norfolk. 


CASES  IN  CHANCERY.  8S5 

1827. 


DAWSON  V.  THORNE.  ^'vch  ai. 

Ju/y  1 5. 

^H£  will  of  Richard  Thome  began  in  the  following  A  testator, 

manner :  —  "  Considering  the  uncertainty  of  life,  ^i^  by  ex- 

and  having  two  poor  sisters,  in  particular,  to  provide  for,  pressing  aa 

I  now  sit  down  with  an  intent  to  make  my  will  in  their  giye  the  bulk 

fiiTOur."      Then,   after   mentioning   that   his   property  of*>«pro- 

.      1      ^  ,  ,  1      n  pcrty  to  two 

consisted   of  2800/.,   navy  5  per  cent   stock,  and  ot  of  hu  sisters, 

one  sum  of  100/.,  and  another  of  SO/.,  both  of  which  6^^®  ^iT  • 

'  '  only  a  life  ui- 

oe  had  lent  out,  the  testator  proceeded  as  follows :  —  terest  in  the 
"  This  is  all  that  I  have  to  dispose  of,  and  I  dispose  ft^^^^^^ter 
of  it  in  the  manner  following :  —  my  sister  Elizabeth  giving  legacies 
is  old,  and  wants  a  great  deal  of  attention  to  be  paid  his  sisters,  he 
to  her;   and  my  sister  Fanny^  who  is  subject  to  fits,  expressed  his 
^  wants  a  great   deal   of  attention   to   be   paid   to  and  his,  the ' 

W;  — I  must  therefore  leave  the  bulk  of  my  fortune  !f!^^5'i 

•^  servant  S, 

to  this  Elizabeth  and  Fanny,     My  will,  therefore,  is,  should  be  his 
that  Elizabeth  and  Fanny  shall   have  2400/.,  the  in-  thS'KoS 
terest  of  which  will  be  120/.  a  year;  and,  when  one  live  with  his 

of  them  dies,  the  other  shall  enjoy  it  all  as  long  as  she  and  take  ove 

lives,"  ^f  them  and 

their  property  I 
and  by  a  co- 

He  next  gave  300/.  of  the  navy  5  per  cent,  stock,  and  ^g^t^  that 
the  100/.  which  was  out  on  loan,  to  his  sister  Martha  the  interest  of 

Pierces  the  remaining  100/.  of  stock,  in  trust  for  an-  be  paid  to  J?. 

other  half-yearly,  as 
wages  for 
taking  care  of  his  two  sisters ;  and  that,  after  the  death  of  B.  and  his  two  sisters, 
«>e  500/.  should  be  paid  to  P. .-  Held, 

That  the  legacy  given  to  B,  by  the  codicil  was  not  a  legacv  given  to  her  for 
^  care  and  trouble,  so  as  to  convert  her  into  a  trustee  of  the  residue  for  the 
^t  of  kin,  but  that  A,  and  i^.,  in  their  character  of  executors,  took  the  residue 
■^eucfidally : 

That,  aflcr  the  death  of  the  two  sisters,  though  the  services  for  which  the  legacy 
?^  given  as  wages  could  no  loneer  be  performed,  B,  would  btill  be  entitled  to  the 
bitterest  of  the  300/,  during  her  life. 
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other  sister,  Sarah  Thome ;  and  the  30/«i  to  a  fifth  sista*, 
Mary  Ayling. 

The  will  concluded  with  these  words: — *'  I  wish  my 
servant,  Mary  Burton^  and  Thomas  Dawson  to  be  my 
two  executors.  I  wish  my  servant  Mary  Burton  to  live 
with  my  sisters  Elizabeth  and  Fannys  and  to  provide  for 
them  as  she  did  in  my  lifetime, — Mary  Burton  receiving 
the  interest  of  the  money  which  I  leave  to  Elizabeth  and 
Fanny^  and  laying  it  out  to  the  best  advantage  for 
them." 


On  the  other  side  of  the  same  sheet  of  paper  there 
was  another  testamentary  writing,  in  the  form  of  a  letter 
to  Dawson^  signed  by  the  testator,  and  dated  in  JNo- 
vember  1818:  —  "  Dear  Dawson, — I  have  in  my  will 
left  you  and  Mary  Burton  my  two  executors.     What 
you  used  to  pay  me  half-yearly,  you  will  now  pay  to 
Mary  Burton^  as  wages  for  looking  after  my  two  poor 
sisters  Elizabeth  and  Fanny.     When  Mary  Burton  b 
too  old  for  service,  you  must  get  Kitty  Toms,  or  some 
other  steady,  good  sort  of  a  person,  to  look  after  them. 
When  Mary  Burton  and  Elizabeth  and  Fanny  are  dead, 
let  my  sister  Martha  have  it  all." 

The  testator  at  his  death  left  his  five  sisters  named 
in  his  will,  and  also  a  sixth  sister,  him  surviving. 

m 

Daivson  admitted,  that,  at  the  date  of  the  will  and  at 
the  time  of  the  testator's  death,  he,  Dawson,  was  in- 
debted to  the  testator  in  a  sum  of  *  300/.,  for  which  lie 
paid  him  interest  half-yearly. 

As  Fanny  and  Elizabeth  took  only  a  life-interest  in 
the  24-00/.  five  per  cent,  stock,  and  as  there  was  no  ex- 
press gift  of  the  residue,   the  principal  question  wa^ 

whether 
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whether  the  executor  and  executrix  took  that  residue, 
indudiDg  the  reversionary  interest  in  the  24^00/.  stock, 
beneficially,  or  as  trustees  for  the  next  of  kin. 

Mr.  Temple,  Mr.  LoocU,  and  Mr.  Lynch,  for  different 
parties  in  the  cause. 

On  behalf  of  the  sisters,  who  were  the  next  of  kin,  it 
Uras  argued,  that,  though  the  testator  had  not,  in  express 
tmns,  called  Datuson  and  Mary  Burton  trustees,  the 
tenor  and  phraseology  of  the  will  shewed,  that  it  was 
&r  fi-om  being  his  purpose  to  make  them  the  principal 
objects  of  his  bounty ;  and  that,  in  his  own  apprehension, 
he  was  imposing  oh  them  a  labour  and  a  duty,  instead  of 
bestowing  a  favour.     He  declares,  that  he  sits  down  to 
make  his  will  in  favour  of  two  of  his  sisters,  to  whom, 
he  says,  he  must  leave  the  bulk  of  his  fortune :    his 
asters  appear  throughout  to  be  the  principal  objects  of 
his  boanty.     The  appointment  of  executors  is  in  these 
words :— **  I  wish  my  servant,  Mary  Burton,  and  T^Dano- 
ion  to  be  my  two  executors."     That  is  not  the  phrase- 
ology in  which  a  man  bestows  the  bulk  of  his  fortune ; 
bot  it  is  the  very  language  in  which  the  testator,  in 
the  next  clause,   imposes  a  burdensome  duty  on  this 
executrix. 


1827. 


Dawson 
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The  circumstance,  moreover,  of  the  clause,  in  which 
he  wishes  Mary  Burton  to  be  his  executrix,  being  fol- 
lowed immediately  by  the  words  in  which  he  completes 
the  expression  of  the  purpose  he  had  in  view,  by  stating 
his  wish  that  she  should  live  with  his  sisters  and  take 
Cure  of  them  and  their  income,  shews,  that  the  office  of 
executrix  and  the  superintendence  of  the  personal  com- 
fort and  of  the  property  of  his  two  sisters  were  iden- 
tified in  bis  mind.  Therefore,  when  by  the  letter,  which 
has  been  proved  as  a  testamentary  paper,  he  gives  her 

a  legacy 
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a  legacy  as  a  remuneration  for  the  discharge  of  tbc 
duties  he  had  thus  imposed  on  her,  he,  in  effect,  gives 
her  a  legacy  for  her  care  and  trouble.  Then,  on  the  prin< 
ciple  of  Rachfield  v.  Careless  (a),  White  v.  Eoam  (6)^  am 
similar  cases,  Mary  Burton  becomes  a  trustee  of  th< 
residue  for  the  next  of  kin ;  and  if  one  of  two  executori 
is  a  trustee,  the  other  must  be  so  too. 


For  the  Plaintiff  and  Mary  Burton^  it  was  answered 
that  the  expressions  in  the  will,  which  had  been  relio 
upon  by  ihe  next  of  kin,  indicated  only  the  purpose  of  th 
testator  to  provide  for  his  two  sisters,  Fanny  and  JBiJ 
zabethf  and  to  make  a  complete  disposition  of  the  wfadi 
of  his  property:  and  the  latter  part  of  this  porposi 
would  not  be  accomplished,  if  he  were  held  to  havi 
died  intestate  as  to  the  beneficial  interest  in  the  residiK 
The  provision  for  Fanny  and  Elizabeth  was  cleariy  <>nh 
for  life;  and,  indeed,  from  the  circumstances  of  tha 
situation,  and  their  apparent  incapacity  to  manage  tbei 
own  income,  the  testator  could  not  rationally  have  in 
tended  to  give  them  more  than  a  life-interest*  Ther 
was  nothing  in  the  tenor  or  language  of  the  will,  ti 
convert  the  executor  and  executrix  into  trustees. 

The  burden  which  the  testator  had  imposed  on  Mar^ 
Burton,  was  not  a  part  of  the  duty  of  an  executrix.  Sb( 
iTiight  have  proved  the  will,  and  acted  as  an  executriXj 
without  performing  towards  his  sisters  the  services  whicb 
the  testator  had  requested  her  to  perform.  The  benefit 
given  to  her  by  the  codicil  was  expressly  stated  to  be 
wages  for  those  expected  services ;  and,  therefore^  cooM 
not  be  considered  as  given  to  her  for  her  care  simI 
trouble  in  the  office  of  executrix. 


Another 
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Another  point  raised  was,  Whether  Mary  Bmion,  in 
the  event  of  her  surviving  Elizabeth  and  i^anny,  would  still 
be  entitled  to  have  the  interest  of  the  300/.  due  from 
Damsofiy  paid  to  her,  though  the  services,  in  respect  of 
which  that  interest  was  given  to  her,  would  necessarily, 
by  that  time,  be  at  an  end. 
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Tke  Lord  Chancellor. 

There  is  nothing  in  the  frame  or  language  of  this  will 
to  lead  me  to  consider,  that  it  was  the  intention  of  the 
testator  to  confer  merely  the  office,  and  not  any  bene- 
fictal  interest,  on  the  executor  and  executrix.  The  only 
qaestion,  therefore,  is.  Has  any  legacy  been  left,  either 
to  the  executrix  or  executor,  for  his  or  her  care  and 
trouble  in  carrying  the  will  into  effect  ?  For  there  is 
no  doubt,  that  a  legacy  given  to  an  executor  for  his  care 
and  trouble  converts  him  into  a  trustee;  and  where 
there  are  two  executors,  if  one  becomes  a  trustee,  the 
other  must  be  a  trustee  also. 


Jufy  15. 


In  this  case  the  interest  of  a  debt  due  from  Damson  is 
given  to  Mary  Burton^  and  is  given  to  her  as  wages  for 
a  particular  service  she  was  requested  to  perform.  She 
had  long  acted  as  the  servant  of  the  testator's  two  sisters; 
during  his  life  she  had  been  paid  wages  for  her  service ; 
and  he  was  desirous  that  she  should  continue  to  attend 
upon  his  sisters,  and  receive  wages  as  before.  I  do  not 
think  that  the  provision  thus  made,  with  respect  to  the 
interest  of  the  debt  due  from  DaxDSOfij  can  be  considered 
as  a  legacy  given  to  Mary  Burton  for  her  care  and 
trouble  as  executrix.  That  is  the  only  circumstance, 
upon  which  an  argument  could  be  founded  for  convert- 
ing the  executor  and  executrix  into  trustees  for  the  next 
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of  kin ;  and»  tbereforei  Dawson  and  Mary  Burton  will 
take  the  residue  beneficially* 

It  may  be  proper  to  observe,  that,  after  the  death  of 
Elizabeth  and  Fanny ^  Mary  Burton^  if  she  sorvive^  will 
be  entitled  to  the  interest  of  the  SOO/.  during  her  life ;  for 
it  is  not  till  after  the  death  of  Mary  Burton,  and  the 
testator's  sisters,  Elizabeth  and  Fanm/,  that  this  sum  of 
SOOL  is  to  go  over  to  Martha  Pierce. 
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Feb.  I, 

and  before  the  year   1763,  one  Sutton  held  the  ifa  tenant  for 
inor,  prebend,  and  parsonage  o(  Potterne^  under  a  ^*f®  ^^^^ 
for  years  granted  by  the  Bishop  of  Salisbury :  a  for  eighteen 

nftrt  y^"'  granted 
r  "'  *•  by  a  person 
nself  holds  the  premises  so  underlet,  along  with  other  property,  under  a 
tr  twenty-one  years,  purchases  the  interest  of  his  immediate  lessor,  and 
fron  the  superior  lessor  a  renewal  of  the  lease  thus  purchased,  the  renewed 
tul>ject,  so  far  as  regards  the  premises  which  were  comprised  in  the  under- 
>  the  same  trusts,  as  would  have  affected  the  underlease,  if  it  had  not  been 
or  had  not  expired  by  the  effluxion  of  time. 

Hime  rule  holds,  though  the  lease  at  the  time  of  the  purchase  was  vested 
stee  upon  trusts,  under  which  he  could  not  have  granted  a  renewal  of  the 
ase,  and  though  the  tenant  for  life  outlived,  by  twenty-five  years,  the  time  at 
be  underlease  would  have  expired  by  effluxion  of  time, 
eing  tenant  for  life  of  a  leasehold  for  years,  with  remainder  to  B,,  after 
I  one  estate  to  B.  in  tail,  bequeathed  to  him  the  leasehold  during  his  life^ 
nainders  over,  and  gave  him  also  the  residue  of  his  real  and  personal  pro- 
B,  took  possession  of  the  residuary  estate ;  suffered  a  recovery  of  the  lands 
to  him  in  tail ;  acted  as  the  absolute  owner  of  the  leasehold  estate,  and 
I  the  term  for  which  the  lease  was  granted,  having  previously  acquired  a  new 
■  in  the  demised  premises :  Held,  that  B,  elected  to  take  under  the  will,  and 
md  to  give  effect  to  the  devise  of  the  leasehold  in  favour  of  the  remainder- 
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part  of  the  premises  comprised  in  this  lease,  called  the 
Bi/de  leasehold,  was  demised  by  him  to  James  Harris  for 
a  term  of  twenty-one  years :  and  Harris,  by  indenture 
dated  the  25th  of  March  1763,  demised  part  of  the 
premises  comprised  in  the  Byde  leasehold,  and  distin- 
guished by  the  appellation  of  the  Byde  Mill,  to  c/dbi 
Giddifjgs  for  a  term  of  eighteen  years,  at  a  yearly  rent 
of  3/.  105.  In  1770,  and  afterwards  in  1777,  John 
Giddings  obtained  from  Harris  renewals  of  his  lease  for 
terms  of  eighteen  years.  None  of  the  leases  of  the  Byde 
Mill  contained  any  covenant  binding  the  lessor  to  grant, 
or  the  lessee  to  accept,  ^  renewed  lease ;  but  they  ap- 
peared, as  well  as  Harris's  lease  of  the  Bi/de  leasehold^ 
and  Sutton's  immediate  lease  under  the  bishop,  to  have 
been  from  time  to  time  renewed  on  payment  of  a  fine 
the  end  of  every  seven  years. 


In  the  meantime,  John  Giddings,  on  the  4th  o(  Apr£I^ 
1767,  had  executed  a  settlement,  by  which  be  assigned 
his  leasehold  interest  in  the  Byde  Mill,  to  trustees  upowM 
trust  for  himself  during  his  life,  and,  after  his  death,  for 
his  son  John  Giddings  absolutely ;   and  he  covenantedf 
that,  in  case  any  further  term  should  be  obtained  in 
the  premises,  such  further  estate  should  be  held  upon 
the  same  trusts. 


In  July  1780,  John  Gidditigs  the  elder  made  his  willf 
by  which  he  devised  "  all  that  leasehold  estate^  com- 
monly known  by  the  name  of  the  Byde  Mill,  together 
with  its  rights,  privileges,  and  appurtenances,"  to  his  sod 
John  Giddings  during  his  life ;  with  remainder  over,  first 
to  his  son  Thomas  Giddings,  and  then  to  his  grandson 
Thomas  Giddings,  during  their  respective  lives ;  and  after 
the  deceases  of  these  persons,  he  gave  the  same  to  bis 
grandson  John  Giddings  for  the  residue  of  hiS|  the 
testator's,  term,  estate,  and  interest  therein.    The  testator 
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likewise  devised  an  estate  at  AUington  to  his  son  John 
Gtddings  and  the  heirs  of  his  body :  and  he  further 
bequeathed  the  residue  of  his  real  and  personal  estate 
to  him,  his  heirs,  executors,  and  administrators,  and 
appointed  him  his  executor.  The  testator  died  ih  the 
same  month. 


1826. 


GiDDINOS 
V, 

GmDiNas. 


John  GiddtngSf  the  son,  entered  into  possession  of 
the  Byde  Mill;  and,  in  1784,  a  deed  was  executed,  pur- 
porting to  be  a  renewal  of  the  lease  for  eighteen  years 
from  that  time.     This  renewal,  however,  turned  out  to 
be  of  no  avail ;  for  Harris^  by  indentures  of  settlement 
dated  the  6th  and  7th  of  October  1777)  had  assigned 
the  Bj/de  leasehold,  along  with  other  property,  to  Sir 
George   Comivall  upon   certain    trusts :    and,    though, 
under  the  clauses  of  the  settlement,  the  trustee  had  a 
power  of  sale,  there  was  no  power  to  enable  any  person 
to  grant  a  renewed  lease  of  any  part  of  the  premises 
comprised  in  the  Byde  leasehold.     In  1784,  Sir  George 
Cornwall  obtained  from  StUton  a  renewal  of  the  lease  of 
the  Byde  leasehold  for  a  term  of  twenty-one  years ;  and, 
some  time   afterwards,  the  lease  was  offered  for  sale. 
John  Giddings  became  the  purchaser :  and,  in  exercise 
of  the  power  of  sale  created  by  the  settlement  of  1777) 
Cornwall  and  Harris^  by  indenture  dated  the  6th   of 
September  1788,  assigned  the  Byde  leasehold   for  the 
residue  of  the  term  of  twenty-one  years  to  John  Gid* 
imgs  the  son. 


Aiier  this  purchase,  John  Giddings^  the  son,  from 
time  to  time  renewed  the  term  in  the  Byde  leasehold. 
The  last  of  the  renewals  was  by  an  indenture  dated 
die  Ist  of  April  1819,  by  which  the  immediate  lessee 
of  the  manor,  prebend,  and  parsonage  of  Poiteme, 
under  the  Bishop  of  Salisbury^  in  consideration  of  the 
surrender  of  a  firmer  lease,  and  the  payment  of  a  fine 
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\,  " '  ""         Giddifigs  for  a  term  of  twenty-one  years,  commencing 

V.  from  the  preceding  26d)  of  Marchy  at  the  yearly  rent 

GiDDINGS.        Qf  ^i^ 

Shortly  afterwards,  John  Giddings,  the  son,  died, 
having  by  his  will  devised  all  the  term  and  estate, 
which  he  should  have  in  the  Bj/de  leasehold  at  the  time 
of  his  death,  to  his  son  John  Giddings  the  Defendant, 
who  also  took  under  the  will  other  property,  which  his 
father  John  Giddings  had  become  entitled  to  under  the 
residuary  devise  and  bequest  of  John  Giddings  the 
grandfather.  John  Giddings  the  son  had,  in  his  lifetiine^ 
suffered  a  recovery  of  the  Allington  estate ;  and  he  de- 
vised it  to  James  Giddings^  a  brother  of  the  Defendant, 
and  not  a  party  to  the  suit. 

Thomas  Giddings  the  son,  and  Thomas  Giddings  the 
grandson,  died  in  the  lifetime  of  John  Giddings  the  son; 
and  the  present  Plaintiff,  John  Giddings  the  grandson, 
upon  the  death  of  Johfi  Giddings^   the   son,    claimed, 
under  the  ultimate  bequest  of  the  leasehold,  contained 
in  the  will   of  John  Giddings  the  grandfather,    to  be 
entitled  to  the  Byde  Mill  for  the  residue  of  the  existing 
term  of  twenty-one  years  in  the  Byde  leasehold,  subject 
to  the  payment  of  a  proportion  of  the  rent  and  fine 
He,   by  his  bill,  insisted  that  John  Giddings  the  soDi 
having  possessed  and  enjoyed  the  Allington  estate^  and 
the  other  property  devised  to  him  by  the  will  of  Joh 
Giddings  the  grandfather,  had  elected  to  take  under 
that  will,  and  therefore  was  bound  to  make  good  Che 
disposition,  which  it  contained,  of  the  Byde  MiUg  and 
that  the  Defendant  also,  by  possessing  and  enjoying 
property  derived  under  the  same  will,  became  boand 
to  give  effect  to  the  devise  of  the  Byde  Milk     Tb^ 
prayer  M'as,  that  it  might  be  declared,  that  the  kfse 
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of  the  1st  of  April  1819,  so  far  as  it  included  the 
Byde  Mill^  was  and  ought  to  be  held  upon  the  trusts  of 
the  will  of  John  Giddings  the  grandfather  —  that  the  De- 
fendant, upon  receiving  a  rateable  proportion  of  the  fine 
paid  on  obtaining  the  lease,  might  be  compelled  to  assign 
to  the  Plaintiff  the  mill  and  premises,  and  the  residue 
of  the  term  therein,  subject  to  a  just  proportion  of  the 
rent  reserved  —  that  it  might  be  declared,  if  necessary, 
that  John  Giddings  the  son  had  elected  to  take  under 
the  will  of  John  Giddings  the  grandfather,  and  be- 
came bound  to  make  good  or  confirm  his  bequest  of 
the  Bt/de  Mill^  and  that  the  Defendant  had  also  be- 
come bound  to  make  good  and  con^rm  that  bequest — 
or,  if  the  Court  should  be  of  opinion  that  no  definitive 
election  had  been  made,  then  that  the  Defendant  might 
be  put  to  his  election ;  and  that  all  necessary  accounts 
might  be  taken,  in  order  to  ascertain  the  properly 
given  by  the  will  of  John  Giddings  the  grandfather  to 
or  for  the  benefit  of  John  Giddings  the  son,  and  also 
the  past  rents,  interest,  and  profits,  and  produce  thereof; 
and  that  the  Defendant  might  be  compelled  to  assign 
and  transfer  the  same,  in  order  to  indemnify  the  Plaintiff 
for  the  disappointment  of  the  bequest  of  the  Byde  MilL. 


1826. 


Giddings 

V. 

Giddings. 


The  Defendant,  by  his  answer,  insisted,  that,  under 
the  settlement  of  1767,  John  Giddings^  the  son,  was 
entitled,  after  the  death  of  his  father,  to  the  leasehold 
interest  in  the  Byde  Mill  absolutely  ;  that  the  devise  of 
it  by  the  will  of  John  Giddings^  the  grandfather,  was 
inoperative ;  that  John  Giddings,  the  son,  had  not  made 
any  election  ;  and  that  the  Plaintiff  had  no  right  to  have 
pot  him,  or  to  put  the  Defendant,  to  elect  He  also 
insisted,  that  the  term  of  years  in  the  Byde  Mill  had 
become  merged  and  extinguished,  when  the  term  in  the 
whole  of  the  Byde  leasehold  was  acquired  by  John 
Giddings,  the  son ;  that  John  Giddings,  the  son,  had  from 
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time  to  time  obtained  renewals  of  the  entirety  of  the  Byde 
leasehold,  by  virtue  of  the  several  covenants  of  the  imme- 
diate lessee  of  the  bishop  with  the  lessee  of  the  Byde 
leasehold ;  and  that  he  was  entitled  to  the  Bjyde  lease- 
hold in  his  own  right,  and  was  not  a  trustee,  as  to  any 
part  of  the  premises,  for  the  Plaintiff  or  any  other 
person. 


June  83. 


Dec.  1,9, 


The  case  was  argued,  first  before  Lord  Giffbrd^  by 
Mr.  Heald  and  Mr.  Tinney  for  the  Plaintiff,  and  by 
Mr.  Sugden  and  Mr.  W.  H.  LtuUcrn  for  the  De- 
fendant :  and,  judgment  not  having  been  pronounced  at 
the  time  of  his  lordship's  death,  it  was  again  argued  at 
the  Rolls,  before  Sir  J.  S.  Copley^  by  Mr.  Skadxcell  and 
Mr.  Tinney  for  the  Plaintiff,  and  Mr.  Sugden  and  Mr. 
J.  Russell  for  the  Defendant. 


The  counsel  for  the  Plaintiff  contended,  that, 
cording  to  James  v.  Dean  (a),  following  Taster  v. 
riott  (i),   Rawe  v   Chichester  {c\   and  other   cases,  thess 
settled  doctrine  of  the  Court  is,  that,  where  a  tenants 
for   life,   a   trustee,   or   an   executor,    renews   a  lease*  — 
hold  interest,   the   new  lease   is   subject   to   the  same^^ 
trusts  on  which  the  former  lease  was  devised.     If  Jcihi^^ 
Giddings  the  son,  who  was  both  tenant  for  life  an^ 
executor,  had  taken  a  new  lease  of  the  Byde  Milly  th^ 
Plaintiff  would  unquestionably  have  been  entitled  to  ^r 
decree :  and  what  has  been  done,  amounts,  in  substance^ 
to  a  renewal  of  the  lease  of  the  Byde  Mill^  whether  it  be^ 
so  in  form  or  not.     At  the  death  of  John  Giddings  the^ 
son,  there  was  a  leasehold  interest  in  the  Byde  MUM 

existing; 

(a)   II  K«.  385.     15  K«.236.  (c)  AnM,  715.        1  Bro.  C.  C 

(A)  AmbL  668.  108.  n. 
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existing  in  him :  must  he  not,  therefore,  be  a  trustee  of 
this  interest  for  the  purpose  of  giving  effect  to  the 
devises  in  the  will  of  John  Giddings  the  grandfather  ? 
What  difference  does  it  make,  that  this  leasehold  in* 
terest  comprises  other  lands,  besides  those  on  which 
the  equity  of  the  Plaintiff  attaches,  and  that  it  exists  by 
Tirtue  of  a  lease  from  die  immediate  lessee  of  the 
church,  and  not,  as  formerly,  by  a  lease  from  the  tenant 
of  that  lessee  ?  Suppose  that  John  Giddings  the  son 
had  died,  after  his  purchase  in  1788,  and  before  the 
time  when  the  term  granted  by  the  lease  of  1777  would 
have  expired,  can  it  be  doubted  that  his  executors  would 
have  been  compelled  to  grant  a  new.  lease  of  the  Byde 
Mill? 


1826. 


Giddings 
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Randall  v.  Russell  {a)  and  Hardman  v.  Johnson  {b) 
will  probably  be  cited  on  the  other  side.  But  in  those 
cases,  the  tenant  for  life  of  the  lease  acquired  the 
reversion  in  fee,  and  not  an  extension  or  continuation  of 
the  lease ;  and  the  decisions  proceeded  on  the  ground, 
that  the  fee  was  a  totally  different  subject  from  that 
partial  interest  on  which  the  trusts  attached.  Perhaps, 
too,  the  authority  of  these  two  cases  is  not  altogether 
above  suspicion.  The  tendency  of  Sir  /F.  GratU's  mind 
was,  to  narrow  and  circumscribe  pure  equities,  and  rather 
to  look  to  the  legal  effect  of  instruments  and  transactions, 
than  to  control  them  by  the  peculiar  doctrines  of  this 
Court.  The  same  habits  of  thought,  which  led  him, 
in  Butcher  v.  Butcher  {c\  and  Bcuc  v.  Whitbread  {d\ 
to  adopt,  on  the  subject  of  illusor}'  appointments,  a 
doctrine  which  Lord  Eldon  rejected  {e)  as  inconsistent 
with  all  antecedent  authorities,  and  to  refuse,  in  James  v. 

Deany 


(a)  5  Mer.  190. 

(b)  .-J  Mcr.  .147. 
(r)  9  /V;j.  .38L\ 


{d)   10  JV*.  51. 

{e)  1 6  Ves.  65.    1  Ve$.  ^  B,  79. 
Sugdcn  on  Powers,  490  — 495. 
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\,  "  -  ■-        on  appeal  from  his  decree,  would  naturally  incline  him 
G1DDTNO8  ,  .  "^ 

V,  to  the  conclusion  to  which  he  came  in  Hardman  t« 

GiDDXNGs,  jof^f^son  and  Bandall  v.  RusseU.  There  is  the  more 
reason  for  questioning  the  authority  of  the  latter  case, 
because  the  judgment  rests  principally  on  Narris  t. 
lue  Neve  {a\  which,  when  properly  examined,  has  no 
bearing  on  the  question. 

If  the  Plaintiff  would  be  entitled  to  relief,  in  case  JbAn 
Giddings  the  grandfather  had,  at  the  time  of  his  death, 
been  absolute  owner  of  the  lease  of  the  Byde  Millj  it  is 
no  answer  to  his  claim,  that,  by  the  settlement  of  1767, 
the  whole  interest  in  the  lease,  subject  to  the  life-estate 
of  the  grandfather,  became  vested  in  John  Giddings  the 
son,  and  that,  therefore,  the  grandfather  had  no  power 
to  devise  it.  By  the  same  will  which  devised  this  lease- 
hold, large  benefits  were  given  to  John  Giddings ^the^ 
son ;  those  benefits  he  accepted  and  enjoyed :  part  of^ 
the  property,  which  he  took  absolutely  under  that  wiil» 
he  has  given  to  the  present  Defendant ;  of  the  AUington- 
estate  he  suffered  a  recovery,  and  devised  it  to  Jamet 
Giddings.  Having  thus  elected  to  take  under  the  will^ 
he  is  bound  to  give  effect  to  all  the  dispositions  which  it; 
contains,  and  to  relinquish  every  inconsistent  right. 

The  counsel  for  the  Defendant  argued,  that  there  wa^ 
no  ground  for  alleging  that  any  election  had  been  mad^ 
by  John   Giddings  the   son.      In   order  to   constitute 
election,  a  party  must   have  a  knowledge  of  the  in*^ 
consistency  of  his  different  rights,  and  of  their  respective^ 
value ;  and  there  must  be  in  his  mind  an  intention  tc^ 
elect  between  them.    Lord  Beaulieu  v.  Lord  Cardigan. (b^"^ 


u 


(«)  5  Aik.  26.  (b)  Ambl.  533. 
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**  It  seems  difficult,"  says  Sir  Thomas  'Plumer  in  Dillon  v. 
Parker  {a\  the  question  being,  whether  Sir  Uenty  Parker 
liad  elected,  ^'  to  prove  all  the  circumstances  necessary 
to  constitute  an  election  ;  that  Sir  Henry  was  apprized 
of  the  necessity  of  electing;  that,  knowing  that  he  could 
Jiot  hold  both  the  property  to  which  he  was  previously 
entitled,  and  that  which  was  given  to  him  by  his  son, 
le  voluntarily  abandoned  the  former,  and  took  the  latter. 
That  he  proved  the  will  of  his  son,  and  entered  on  the 
estates  devised  to  him,  is  not  sufficient.     Did  he  not 
exercise  dominion  over  his  own  estates,  as  if  the  son 
lad  not  devised  them  ?    Taking  both  estates,  enjoying 
that  which  was  his  own,  and  also  that  given  to  him  by 
his  son,  how  can  it  be  said  that  he  relinquishes  the  one 
and  elects  to  take  the  other  ?    Has  he  not  rather  elected 
to  take  both  ?  "     And  it  was  there  held,  that  Sir  Henry 
Parker  had  not  made  any  election.     The  observations 
of  Sir  Thomas  Plumer  apply  to  the  present  case ;  and 
with  the  more  strength  for  this  reason,  that  John  Gid- 
dings  the  son  could  not  have  been  required  to  make  any 
election  during  his  life,  and  it  might  have  happened,  that 
there  never  would  exist  a  state  of  circumstances,  in  which 
he  could  be  called  upon  to  elect.     He  was  entitled  to 
occupy  the  Byde  Mill  during  his  life,  and  to  retain  all 
the  benefits  given  him  by  the  will ;  there  was  no  obli- 
gation on  him  to  renew  the  lease  of  the  Byde  Mill ;  there 
was  no  certainty  that  a  renewal  could  be  obtained ;  and 
the  existing  term  of  eighteen  years  would   expire  in 
1795,  which  was  very  likely  to  be  within  the  limits  of 
his  own  life.    In  fact,  the  settlements  of  the  Harris  family 
made  it  impossible  to  renew  the  term :  the  lease  of  the 
Byd€  Mill  never  was  renewed ;   and  the  term,  which 
was  devised  by  the  will  of  John  Giddings  the  grand- 
father. 
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1826.        father,  expired  long  before  the  death  of  John  Giddingi 
^-'^ '    ^      the  son.     To  hold  that  a  party  has  made  an  election. 

GlDOINQS  "^ 

V.  when  he  was  not,  and  never  might  be,  bound  to  elect, 

GiDoiNGs.  would  be  to  step  beyond  the  limits  of  all  previous  autho- 
rities ;  more  especially  as  the  acts,  which  are  supposed  to 
constitute  an  election,  are,  to  say  the  least,  of  a  most 
equivocal  nature.  JoJm  GiddtngSj  it  is  true,  suffered  a 
recovery  of  the  Allington  estate,  and  acted  as  the  ab- 
solute owner  of  it,  and  of  the  other  property  devised  to 
him  by  the  will  of  John  Giddtngs  the  grandfather.  But 
a  party,  even  when  bound  to  elect,  is  not,  by  suffering 
a  recovery,  considered  as  having  made  his  election, 
JVelbj/  V.  fVelby.  (a)  Besides,  John  Giddtngs  acted,  also, 
as  having  the  complete  ownership  of  the  lease  of  the 
Byde  Mill :  he  never  renewed  the  term,  but  became  the 
purchaser  of  the  entirety  of  the  Bi/de  leasehold,  which  he 
dealt  with  and  devised  as  being  absolutely  his  own. 

The  Plaintiff  has  been  aware,  that  John  Giddings  the 
son  could  not  be  held  to  have  made  an  election ;  and 
he  therefore  prays  that  the  Defendant  may  now  be  po 
to  elect,  and  asks  compensation  out  of  the  property 
which  John  Giddings^  the  son,  took  under  the  will 
John  Giddings  the  grandfather.     If  we  iu*e   successfu 
in  contending,  that,  in  the  events  which  have  bappenedi 
a  case  of  election  did  not  arise  against  John  Giddingi 
the  son,  of  course  those,  who  claim  under  him, 
be  required  to  elect.     But  it  would  be  a  waste  of  tim 
to    inquire,    whether    the    Plaintiff  is   entitled   to   tht 
species  of  relief;  because,  supposing  him  entitled  to  i 
he  has  not  before  the  Court  the  persons  between 
against  whom  such   an  equity   must   be  administered  — 
The  most  valuable  part  of  the  property,  which  Johi^^ 

Gidding 
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Giddings  the  son  took  under  the  will  of  the  grand- 
fiuber,  has  been  devised  to  James  Giddings,  who  is  not 
a  party  to  tlie  suit« 

If  the  Plaintiff  succeeds  in  making  out  that  John  Gid» 
dings  either  did  elect,  or,  in  the  events  which  happened, 
was  bound  to  elect,  the  second  question  arises,  —Whe- 
ther the  subsisting  leasehold  interest  in  the  Byde  lease- 
hold, so  far  as  it  regards  the  premises  comprised  in  the 
former  lease  of  the  Byde  Mill,  is  subject  to  a  trust  for 
the  Plaintiff  as  the  ultimate  remainder-man  under  the  will 
of  John  Giddings  the  grandfather  ?  The  grounds,  on 
which  a  renewed  lease,  obtained  by  a  tenant  for  life, 
becomes  subject  to  the  trusts  of  a  will  disposing  of  the 
Mriginal  lease  *,  are — that  the  one  is  merely  an  extension 
ar  continuation  of  the  other;  that  it  was  the  situation  of 
the  party  as  tenant  for  life,  which  gave  him  the  op- 
portunity of  acquiring  the  renewed  interest;  and  that, 
in  obtaining  the  renewed  lease,  he  acquired  or  defeated 
some  right  or  interest  of  the  persons  in  remainder. 
Now,  neither  is  the  rule  itself,  nor  are  any  of  the 
{rounds  on  which  it  is  established,  applicable  here.  In 
ill  former  cases,  in  which  a  renewed  lease  has  been 
leld  to  be  subject  to  the  trusts  of  the  original  lease, 
lie  Court  found  an  existing  interest,  which  was  the 
xmtinuation  of  a  former  interest ;  and  it  merely  sub- 
ected  that  existing  interest  to  certain  trusts.  Here  it 
Boat  begin  by  creating  a  leasehold  interest  in  the  Byde 
Mill,  apart  from  the  other  premises  comprised  in  the 
Bjfde  leasehold.  The  subsisting  leasehold  interest  is 
sot  a  renewal  of  the  lease  which  was  devised,  and, 
A  no  sense  of  the  words,  is  it  a  continuation  or  ex- 
tension of  that  lease;  on  the  contrary,  it  is  a  continu- 
ation and  extension  of  a  lease  for  twenty>one  years,  in 

exist- 
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existence  at  the  time  of  John  Giddings^s  death,  which 
comprehended,  along  with  other  property,  the  reversion 
of  the  Bt/de  Mili,  expectant  on  the  determination  of  the 
term  of  eighteen  years.  The  subsisting  lease  is  held  of 
the  lessee  of  the  bishop ;  the  devised  lease  was  held  of 
a  person  who  derived  a  partial  interest  under  the  bishop's 
lessee ;  the  one  is  for  a  term  of  twenty-one  years,  and  is 
subject  to  a  yearly  rent  of  5L ;  the  other  was  for  a  term 
of  eighteen  years,  at  a  rent  of  8/.  105.;  and  the  covenants 
in  the  two  leases  are  altogether  different. 


It  is   the  situation  of  a  person   as  actual    tenant, 
which  enables  him  to   obtain  a  renewal  of  his  lease. 
For  if  a  lessor  intends  to  continue  to  demise  lands 
belonging  to  him,  the  person,  who  is  in  possession  as 
tenant,  will  naturally  have  a  preference.     But  the  00^ 
cupation  of  the  Bifde  Mill  did  not  give  John  Gtddings 
the   son  a  similar  advantage   in   the   purchase  of  the 
more  extensive  interest  which  was  vested  in  his  lessor* 
In   making   that  purchase    he    acquired    no   right  — 
defeated  no  interest  —  of  the  devisees  under  the  grand- 
father's will.     He  was  not  bound  to  renew  the  term  of 
the  Byde  Mill,  if  it  had  been  possible  to  do  so;  and  the 
settlements  of  the  Harris  family  had  rendered  renewal 
impossible,  because  there  was  no  person  who  had  power 
to  demise  any  part  of  the  premises  comprized  in  the  Bjfde 
leasehold.     If  a  stranger  had  purchased  the  Byde  lease- 
hold,  the  remainder-men  under  the  will  of  the  grand-* 
fether  could  not  have  set  up  a  claim  against  him ;  and 
they  lose  nothing  in  consequence  of  the  purchase  being 
made  by  the  tenant  of  the  Byde  Mill ;  for  the  leasee 
in  which  they  had  an  interest,  would  have  expired,  by 
6fl9uxion  of  time,  in  1 795. 


The  Court,  if  it  holds  that  the  existing  lease  of  the 
Byde  leasehold  is  subject  to  a  trust  for  the  Plaintiff  will 
not  only  step  beyond  the  limits  of  decided  cases,  and 
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deviate  from  the  principle,  on  winch  the  equity  attach- 
ing upon  renewed  leases  rests,  but  will  act  in  direct 
opposition  to  two  decisions  of  Sir  William  Grant.  Ran' 
doll  V.  Russell  {a)  and  Hardman  v.  Johnson  {b)  establish 
the  rule,  that  the  immediate  reversion  in  fee,  purchased 
by  a  tenant  for  life  of  a  preceding  leasehold  interest,  is 
not  subject  to  the  trusts  on  which  that  lease  was  devised; 
and  those  decisions  proceeded  —  not  on  any  peculiarity 
in  the  nature  of  a  reversion  in  fee,  as  distinguished  from  a 
reversion  for  a  term  of  years, — but  simply  on  the  ground, 
that  the  purchase  of  the  reversion  was  not  an  extension 
or  continuation  of  the  preceding  lease,  and  did  not 
defeat  any  right  of  the  remainder-man.  Yet  in  Hard- 
wuin  V.  Johnson^  the  reversion  in  fee  had  been  vested, 
before  the  purchase,  in  a  corporation ;  so  that  the  pur- 
chase necessarily  took  away  that  probability  of  renewal, 
amouDting  almost  to  a  species  of  tenant  right,  which  a 
lessee  under  a  public  body  usually  has.  If,  therefore, 
John  Giddings  the  son,  had  purchased  the  reversion  in 
fee  of  the  Byde  Mill  alone,  it  is  clear  that  the  Plaintiff 
would  have  been  without  a  shadow  of  claim  in  a  court  of 
equity;  and  surely  a  lease  for  a  term  of  twenty-one 
years,  comprehending,  along  with  the  reversion  of  the 
Bifde  Millf  various  other  lands,  and  other  hereditaments 
not  held  of  the  same  lessor  or  under  the  same  covenants 
as  the  Byde  Milly  is  a  subject  as  totally  different  from  the 
lease  devised  by  John  Giddings  the  grandfather,  as  the 
mere  reversion  in  fee  of  the  Byde  Mill  would  have  been. 
Suppose  that  the  term  in  the  Byde  leasehold  had  been 
for  a  thousand  years,  instead  of  twenty-one  years,  must 
not  the  thousand  years  have  been  regarded,  so  far  as 
the  claim  of  the  Plaintiff  is  concerned,  in  the  same  light 
as  the  fee  ?  and  can  there  be  an  equity  against  the  pur- 
chaser 
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1826.        chaser  of  a  lease  for  a  short  term,  which  woald  not  hafe 
existed,  if  the  term  of  years  had  been  long?   In  fact,  the 
V,  process  of  re-creating  the  lease  of  the  Byde  MM  out  of 

GiDDiirot.  ^^  reversion  in  fee,  would  have  been  easier,  than  to 
carve  it  out  of  the  Byde  leasehold.  What  the  Plaintiff 
asks  is  the  benefit  of  the  subsisting  lease,  so  far  as  it  re- 
lates to  the  Byde  Mill.  If  that  be  given  him,  what  be 
receives  is  in  every  respect  different  from,  and  better 
than,  any  interest  in  the  premises  which  the  testator  pos- 
sessed or  had  it  in  his  contemplation  to  acquire  or  dis- 
pose of;  while,  on  the  other  hand,  the  reversionary  interest 
of  the  owner  of  the  ^de  leasehold  in  the  Byde  Mill  is 
destroyed,  and  he  will  remain  bound  by  covenants  wbidi 
extend  to  the  Byde  MiU^  after  the  whole  of  his  interest  in 
the  Byde  Mill  shall  have  been,  by  the  act  of  this  Court, 
transferred  to  another  person.  The  Plaintiff  may,  pei^- 
haps,  propose  to  indemnify  the  lessee  of  the  Byde  U 
.  bold  against  his  covenants,  so  far  as  they  relate  to 
Byde  Mill ;  but  the  very  necessity  of  an  offisr  of  indem— — 
nity  proves,  that  he  is  demanding  something  very  di&— - 
ferent  from  what  was  devised  to  him. 

Mr.  ShadweUf  in  reply. 

Though  the  trustee,  under  the  deed  of  1777,  bad  imM 
power  to  grant  a  lease,  the  property  might  have  been  coii-^* 
veyed,  under  the  power  of  sale,  to  a  purchaser  who  woaU0 
have  been  able,  and  might  have  been  willing,  to 
If  the  lease  of  1 7  77  had  been  suffered  to  expire  by  effli 
of  time,  and  the  tenant  for  life  had  not  acquired  an  ii 
terest  in  the  property,  the  remainder-man  would  have  been. 
without  remedy,  because  the  subject  of  the  devise  wooUL 
have  been  exhausted.  But  that  lease  did  not  expire  in 
1788 ;  it  was  merged  by  the  act  of  the  tenant  for  life;  snip 
as  he  at  the  same  time  acquired  a  further  interest  in  the 
Byde  Mill^  such  interest  became  subject  to  the  trusts  of 
the  testator's  will.     Possessing  the  power  of  continuing 
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the  existence  of  the  lease  of  the  Bi/de  Milly  he  was  bound 
ifl  equity  to  exercise  that  power  for  the  benefit  of  the 
remaiiHler-man. 
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The  Master  of  the  Rolls. 

In  176S9  and  previously  to  that  year»  the  manor, 
prebend,  and  parsonage  of  Potteme  were  held  by  James 
Sutkm  as  lessee  for  years  under  the  Bishop  of  Salisbury : 
in  the  same  year,  Sutton^  by  a  lease  which  was  merely 
a  renewal  of  a  former  lease,  demised  a  part  of  these 
premises,  distinguished  by  the  name  of  the  Bt/de  lease- 
bold,  to  Harris  for  twenty-one  years :  and  Harris,  about 
the  same  time,  demised  the  Byde  Mill,  which  was  part 
o(theBj/de  leasehold,  to  John  Giddings,  the  grandfather 
of  the  present  Plaintiff,  for  a  term  of  eighteen  years. 
All  these  leases  were  from  time  to  time  renewed.  In 
1777,  Harris  conveyed  his  interest  in  the  Byde  lease- 
hold to  Sir  George  Cornwall  on  certain  trusts ;  and,  at 
the  expiration  of  seven  years  from  that  time,  a  renewed 
lease  was  granted  by  Sutton  to  Cornwall*  In  1780,  John 
Giddings  made  his  will,  whereby  he  devised  his  interest 
in  the  Byde  Mill  to  his  son  John  Giddings  for  life ;  re- 
mainder to  the  testatOT^s  son,  Thomas  Giddings,  for  life ; 
remainder  to  the  testator's  grandson,  Thomas  Giddings, 
for  life ;  remainder  to  his  grandson,  John  Giddings  the 
Plaintiff.  In  the  same  year  the  testator  died ;  and  John 
Giddings,  the  son,  took  possession  of  the  Byde  Mill,  and, 
being  in  possession,  entered  into  a  contract  with  Sir  George 
Cornwall  and  Mr»  Harris  for  the  purchase  of  their  interest 
in  the  Byde  leasehold.  The  purchase  was  completed ; 
and  John  Giddings,  the  son,  from  time  to  time  renewed 
the  lease  of  the  Byde  leasehold,  under  the  lessee  of  the 
bsbop,  up  to  1819,  when  the  last  renewal  mentioned  in 
the  plcnaings  took  place.     In  1820  he  died,  having  be* 
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queathed  his  interest  in  the  Byde  leasehold  to  the  De- 
fendant John  Giddings.  After  his  death,  Thomas  the 
son  and  Thomas  the  grandson  being  both  dead»  the 
present  Plaintiff  claimed  to  be  entitled,  under  the 
limitations  of  the  will  of  1780,  to  so  much  of  the  Byde 
leasehold  as  had  been  comprised  in  the  demise  of  the 
Byde  Mill,  He  said  that,  substantially,  the  term  in  the 
Byde  Mill  had  been  renewed  by  the  tenant  for  life,  and 
that,  where  a  tenant  for  life  of  a  leasehold  interest  re- 
news, the  renewal  so  obtained  enures  for  the  benefit  of 
those  in  remainder.  It  is  to  enforce  this  claim,  that  the 
present  bill  is  filed. 


In  answer  to  the  case  thus  made  by  the  Plainti£^  it 
was  contended  on  the  part  of  the  Defendant,  that  John 
GiddingSf  the  grandfather,  had  no  power  to  bequeath  the 
Byde  Mm,  He  had  executed  in  his  lifetime  an  in- 
denture, by  which  that  property  was  settled  on  himself 
for  life,  with  remainder  to  John  Giddings  his  son 
absolutely;  and,  therefore,  he  had  no  interest  in  it 
which  he  could  dispose  of  by  will. 


In  reply  to  thb  it  was  stated,  that  John  Giddings 
the  grandfather,  was,  at  the  time  of  his  deaths  the 
owner  of  certain  freehold  property  called  the  AUingUm 
estate,  which  he  by  the  same  will  devised  to  John 
GiddingSf  the  son,  in  tail ;  that  John  Giddings^  the  soOf 
entered  into  possession  of  the  property,  suffered  a  r^ 
covery  of  it,  and  devised  it ;  that  he  had  by  those  act» 
elected  to  take  under  the  will,  and  it  was  therefore  in-* 
cumbent  on  him  to  give  effect  to  all  the  dispositions 
contained  in  that  instrument.  And  it  was  further  con- 
tended, that  there  was  other  property  which  Jolm 
Giddings  the  son  took  under  that  will,  and  which,  at  this 
moment,  is  actually  held,  under  a  title  derived  firom 
him,  by  the  present  Defendant ;  and  that,  evpn  «f  Jlohm 

Giddings 
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Giddings  the  son  had  not  made  an  election  to  take  inulor 
the  will,  the  present  Defendant  was,  at  all  events,  bound 
to  make  his  election. 

I  am  of  opinion  that  an  election  was  made  by  John 
Giddings  the  son ;  that  the  settlement,  made  by  John 
Giddings  the  grandfather,  must  be  left  out  of  the 
question ;  and  that  the  rights  of  those  parties  must  be 
determined  in  the  same  way  as  if  no  such  settlement  had 
ever  existed. 
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John  Giddings^  the  son,  was  in  possession  of  the  Byde 

Mill.     If  he  had  merely  renewed  the  lease  of  the  Byde 

Hilly  the  benefit  of  that  renewal  would  have  belonged 

to  the  present  Plaintiff.     But  it  is  said  that  he  did  not 

I'cnew  the  lease  of  the  Byde  MilL^    He  purchased  the 

i'%ht  of  his  lessor,   and  took  a  new  lease  of  the  Bydc 

leasehold,  which  comprehended  the  Byde  Mill  and  other 

property,  from  the  immediate  lessee  of  the  Bishop  of 

Sali^iry,     The  first  question  then  is.  Whether,  where 

*  tenant  for  life  of  a  leasehold  estate  renews  the  lease, 

^'id  there  is  comprehended  in  the  renewed  lease  some 

other  property  in  addition  to  the  premises  previously  de- 

^"^iscd,  the  claim  of  the  person  in  remainder  will  be  thus 

^^fieatecl  ?    In  my  opinion,  the  addition  of  other  property 

^^uld  not  have  interfered  with  or  impaired  the  rights  of 

^^  persons  in  remainder.     If  John  Giddings^  Ujc  son, 

*^^  taken  from  Mr.  Harris's  family,  not  a  renewed  lease 

^f  the  Byde  Mill  alone,  but  a  lease  of  the  Byde  Mill  and 

^^er  property,  the  person  in  remainder  would  be  en- 

^fled  to  the  benefit  of  that  lease,  so  far  as  it  extends  to 

*e  Byde  Mill. 

Having  now  gotten  rid  of  the  circumstance,  that  the 
listing  lease  is  a  lease  of  other  property,  as  well  as  of 
^«  Byde  Milly  the  case  resolves  itself  into  this;  —  if 
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nn  under-lessee,  who  has  only  a  life  estate  in  his  lease, 
instead  of  taking  a  renewed   lease,   purchases   the  in- 


V,  terest   of  an  immediate   lessor,  and  obtains  from  the 

superior  lessor  a  renewal  of  the  lease  which  he  has  so  pur- 
chased, will  he,  under  such  circumstances,  be  entitled  to 
the  property  absolutely  ?  That  state  of  things  falls  within 
the  general  rule;  the  mere  circumstance  of  the  lease 
being  taken,  not  from  the  immediate  lessor,  but  from  a 
superior  lessor,  cannot  defeat  the  right  of  a  remainder- 
man ;  and  the  remainder-man  will  still  be  entitled,  on 
the  principle  that  a  lease,  obtained  by  a  tenant  for  life, 
enures  for  the  benefit  of  all  in  remainder.  What  dif- 
ference can  it  make  in  the  application  of  that  principle, 
whether  the  lease  be  taken  from  the  immediate  lessor  or 
from  a  superior  lessor?  If  John  Giddings  had  obtained 
a  renewal  of  the  lease  from  the  family  of  Harris^  that 
renewal  would  have  enured  for  the  benefit  of  all  claim- 
ing under  the  limitations  in  the  grandfather's  will :  here 
is  a  lease  of  the  same  property,  which  has  been  obtained 
from  the  lessor  of  Harris :  how  can  the  trusts,  to 
which  it  is  subject,  be  varied  by  the  circumstance  of  its 
being  granted  by  the  superior  lessor,  without  the  inter- 
vention  of  a  mesne  tenant  ? 

It  is  said  there  are  cases  in  point,  establishing  a  con- 
trary principle:  and  Hardman  v,  Johnson^  and  Randall 
V.  Mtisselly  both  decided  by  Sir  TV.  Grants  have  been  cited 
in  support  of  the  assertion.  If  I  thought  those  cases 
established  a  contrary  principle,  I  should  feel  myself 
bound  by  the  decisions.  But  I  do  not  think  they 
establish  a  contrary  principle.  These  were  cases  in 
which  the  reversion  in  fee  was  purchased  ;  and  there  was 
no  longer  a  leasehold  interest  existing.  In  this  case, 
the  leasehold  interest  exists  in  the  identical  premises* 

It  therefore  falls  within  the  general  principle. 

ft 
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It  is  a  satisfaction  to  me  to  know,  from  a  note  in  the 
handwriting  of  the  late  Master  of  the  Rolls,  that  he 
entertained  the  same  opinion  and  on  the  same  grounds. 
The  case,  he  said,  was  not  taken  out  of  the  general 
principle,  by  the  addition  of  other  property  to  the 
Bifde  Mill,  nor  by  the  circumstance  that  the  existing 
lease  was  obtained,  not  from  the  immediate  reversioner 
of  the  lease  of  the  Bj/de  Milly  but  from  the  superior 
lessor  of  the  Byde  leasehold. 
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GlDDING8« 


The  following  decree  was  drawn  up :  — 


**His  Honor  doth  declare  that  John  Giddins[s.  the 
«on,  elected  to  take  under  the  will  of  John  Giddings 
the  grandfather,  and  thereby  became  bound  to  make 
good,  out  of  his  interest  in  the  Byde  Mill  and  in  the 
premises  held  therewith  under  the  indenture  of  settle- 
ment of  the  4th  of  Ajpril  1767,  the  bequest  in  the  said 
will  mentioned  of  the  said  Byde  Mill  and  premises  :  and 
his  Honor  doth  declare  that  the  lease  of  the  1st  oi  April 
1B19,  so  far  as  respects  the  said  Byde  Mill  and  the 
premises  held  therewith,  ought  to  be  held  upon  the  trusts 
of  the  said  will ;  and  that,  upon  and  from  the  decease  of 
John  Giddifigs  the  son,  the  Plaintiff  became  entitled  to 
the  benefit  of  the  said  lease  and  the  residue  of  the  sub- 
sisUng  term  therein,  so  far  as  respects  the  last  mentioned 
premises,  subject  to  the  payment  of  a  rateable  proportion 
of  the  fine  paid   by  Joh?i   Giddings  the  son,  for  the 
renewal  of  his  interest  in  the  said  premises — regard  being 
had,  as  well  to  the  proportion  in  value,  which  the  Byde 
Mill,  and  the  premises  held  therewith,  bear  to  the  whole 
estate  purchased  by  the  said  John  Giddings  the  son,  called 
the  Byde  leasehold,  as  also  to  the  period  of  enjoyment 

S  2  by 
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by  the  said  Johi  Giddings  the  son,  under  such  renewal, 
with  interest  at  4  percent.;  —  and  subject  also  to  the 
payment  of  the  yearly  rent  of  3/.  105.,  being  the  ancient 
accustomed  rent  paid  by  the  lessee  of  tlie  Byde  Mill 
and  the  premises  held  therewith  :  and  his  Honor  dotli 
order  and  decree,  that  the  Master  in  rotation  do  ascertain 
and  certify  what  is  the  amount  or  proportion  of  the  fine 
or  fines  paid  by  the  said  John  Giddings  the  son,  in  respect 
of  the  Ijj/dc  Mill  and  the  premises  held  therewith,  for  the 
number  of  years  subsisting  and  unexpired  in  the  said  Bffdc 
leasehold  and  premises  at  the  time  of  his  decease ;  and 
that  it  be  referred  to  the  said  Master  to  compute  com- 
pound (a)  interest  at  4  per  cent,  on  such  proportion  of  fine 
or  fines,  from  the  times  of  the  several  payments  thereof  up 
to  the  death  of  Jo/m  Giddifigs  the  son,  for  which  purpose 
the  Muster  is  to  make  yearly  rests  :  and  it  is  ordered  that 
the  Master  do  ascertain  and  certify  the  balance  of  such 
))rincipal  and  interest  at  the  death  of  John  Giddings  the 
son,  and  compute  interest  on  such  balance  at  the  like 
rate,  fiom  the  death  of  John  Giddifigs  the  son,  up  to  the 
date  of  his  report :  and  it  is  ordered  that  the  master 
take  nn  account  of  the  rents  and  profits  of  the  said  Bydc 
Mill  and  the  premises  heretofore  held  therewith,  from  the 
decease  of  John  Giddings  the  son,  up  to  the  time  of  his  re- 
port :  and  it  is  referred  to  the  said  Master  to  approve  of  a 
proper  assignment,  to  be  executed  by  the  Defendant  to 
•he  Plaintiff,  of  the  subsisting  term  and  interest,  under 
the  lease  of  the  1st  of  Aj)n'l  1819,  in  tlie  Byde  Mitt 
estate  and  premises,  and  to  approve  of  a  proper  deed  of 
indemnity  to  be  executed  by  the  said  Piaintifif  against  the 
payment  of  the  yearly  rent  of  3/.  105.,  and  the  per- 
formance of  die  covenants  contained  in  the  last  men- 
tioned lease,  so  far  as  respects  the  said  Bj/de  Mill  aod 

tlie 


(a)  See  Sii^htingale  v.  Lawion^  1  Bre,  C.  C,  440, 
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the   premises  last  mentioned,   if  required  by  the    said 
Defendant." 

The  costs  of  the  suit  were  reserved. 

Reg.  Lib.  1826.  A.  1304. 


1827. 


GiBDINCS 

t;. 

GiDDINGS. 


A  petition  of  appeal  was  prepared ;  the  parties  then 
entered  into  a  compromise,  and  the  appeal  was 
abandoned. 


GOZNA  V,  The  Alderman  and  Burgesses  of 

GRANTHAM. 

TN  1710,  the  corporation  of  Grafilhamj  in  consider- 
ation of  upwards  of  80/.,  granted  a  lease  of  two 
niessuages  for  a  term  of  twenty-one  years,  at  a  yearly 
rent  of  4/. ;  and  they  covenanted  to  grant  at  all  times 
and  for  ever,  new  leases  for  a  like  term  and  at  the  same 
rent,  on  payment  of  a  fine  of  five  shillings.  The  lease 
had  been  renewed  from  time  to  time  until  the  year  1814  ; 
and  tlie  bill  was  filed  by  the  person  entitled  to  the 
benefit  of  the  covenant,  in  order  to  compel  the  cor- 
poration to  grant  a  renewed  lease. 

The  defence  made  by  the  corporation  was,  that  the 
property  had  been  devised  to  tFiem  on  charitable  trusts, 
and  that  the  covenant  for  perpetual  renewal  was  a  breach 
of  trust. 


Rolls. 
Feb.  82. 


Decree  against 
a  corporation 
to  grant  a  new 
lease  accord- 
ing to  a  cove- 
nant for  perpe- 
tual renewal, 
though  the 
whole  of  the 
reserved  rent 
had  been  for 
many  years 
applied  uni- 
formly to  one 
charitable 
purpose. 


The  only  evidence  of  the  premises  being  subject  to  a 
^Writable  trust  was,  that  the  4/.  of  yearly  rent  had  been 

S  3  long 
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1827*        long  applied  in  purchasing  four  blue  coats  for  four  poor 
-,  ^  men  of  the  town  of  Grantham,     This  application  of  the 

V,  money  was  traced  back  as  far  as  the  year  1 769. 

The  Aldermen 

of 
Grantham.         Mr.  Home  and  Mr.  TVhitmarsh^  for  the  Plaintiff. 

Mr.  S/iadziell  and  Mr.  Kocy  for  the  Defendants, 

Argued,  that,  if  the  rents,  so  far  back  as  the  applica- 
tion of  them  could  be  clearly  traced,  had  been  applied 
uniformly  to  one  and  the  same  charitable  purpose,  it 
must  be  presumed  that  they  always  had  been  so  ex- 
pended ;  that  an  uniform  application  of  the  rents  to  one 
charitable  purpose  was  sufficient  evidence  that  the  pro- 
perty had  been  originally  consecrated  to  charity;  and, 
therefore,  that  the  covenant  to  renef^  was  a  breach  of 
trust,  and  would  not  be  sustained  in  a  court  of  equity. 

Tke  Master  of  the  Rolls  thought,  that  the  evidence 
did  not  entitle  him  to  presume,  that  the  property  was  heM 
in  trust  for  a  charity  in  1710;  and  he,  therefore,  gave 
the  Plaintiff  a  decree  for  the  renewal  of  the  lease^  with 
costs. 


I 
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BROWN  V.  TEMPERLEY.  »<«^«- 

March  S. 

7WICH0LAS  TEMPERLEY,  by  his  will,  gave  and  A  testator  de- 
devised,  subject  to  the  payment  of  his  debts  and  Jue^of  his^real 
l^acies,    "  all    his  freehold,    copyhold,   and    leasehold  antl  personal 
estates;  and  also  all   other  his  estate  and  eflFects"  to  of  his  children 

trustees,  their  heirs,  executors,  and  administrators,  upon  ^^  ^^^^  attain 
^m  1  p  1  .      I   I  1  111  twenty-one,  or 

trust,  ^'  for  such  one  or  more  ot  his  children  as  should  marry  under 

live  to  attain  the  age  of  twenty-one  years;  or  should  th»*tage,^th 

consent*    ^vu 
marry  under  that  age  with  the  consent  of  his,  her,  or  the  children 

their  guardian."  "alTough  Seir 

interests  arc 

The  testator  left  six  children,  who  were  all  under  age,  hayg  Jiowl 
There  was  a  small  residue  of  the  personal  estate,  after  a^ces,  out  of 
payment  of  the  debts  and  legacies :  the  real  estate  yielded  for  their  main- 

upwards  of  400/.  a  year.  tenance  dur- 

■^  "^  ing  their  mi- 


nondes. 


The  Master  had  reported,  that  there  was  at  present 
no  fund  applicable  to  the  maintenance  of  the  children. 

The  ground,  on  which  he  had  come  to  this  conclusion, 
was,  tliat  none  of  the  children  had  a  vested  interest  in 
any  portion  of  the  residuary  estate,  and  that  the  devises 
to  them  were,  as  yet,  wholly  contingent. 

The  only  question  was.  Whether  the  Court  could 
allow  maintenance  to  the  children  out  of  the  residuary 
fiind,  before  their  interests  became  vested  ? 

On  the  one  hand  it  was  said,  that,  even  if  the  Court 
could  so  deal  with  a  contingent  legacy,  or  with  a  con- 
tiDgent  interest  in  a  residue  consisting  merely  of  per- 
sonalty, it  could  not  apply  to  the  maintenance  of  the 

S  4  l^teeSf 
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legatees,  or,  at  least,  of  such  of  them  as  were  younger 
children,  the  rents  and  profits  of  lands,  in  which  they  at 
present  had  not,  and  perhaps  never  might  have,  any  in- 
terest. * 

On 


1886. 
JaUm 

An  allowance 
out  of  a  re- 
sidue, which 
was  directed 
to  be  accu- 
mulated, 
made  for  the 
support  of  a 
legatee,  in  the 
interval  be- 
tween the  time 
when  the 
legatee  at- 
tained his  full 
as:e,  and  the 
time  fixed  for 
the  distribu- 
tion of  the 
accumulated 
fund. 


» xM«DERMOTT  v.  KEALY. 


Bryan  AVDermotty  by  his 
will,  gave  the  residue  of 
his  real  and  personal  estate 
to  trustees,  who  were  also  his 
executors,  upon  trust  to  pay 
annuities  to  his  widow,  and 
to  his  son  John  M^Dermott, 
and  his  daughter  Ajina  At/ers, 
and,  after  payment  of  thei^e 
annuities,  to  lay  out  the  re- 
sidue of  the  rents  and  pro- 
duce of  his  estate  to  accu- 
mulate until  the  death  of  his 
widow,  son,  and  daughter ; 
and  he  directed  that,  imme- 
diately after  the  death  of  his 
widow,  son,  and  daughter, 
and  the  survivor  of  them,  his 
trustees,  or  the  survivors  or 
survivor,  or  the  heirs,  exe- 
cutors, administrators,  or  as- 
signs of  such  survivor,  should 
niukc  sale  and  dispose  of  all 
his  freehold,  leasehold,  and 
copyhold  estates,  the  stocks 
and  funds  which  should  be 
then  invested  and  standing 
in  or  upon  government  secu- 
rities, and  all  other  his  secu- 
rities for  money  and  personal 
estate,  and  should  pay  and 
divide  the  proceeds,  share 
and  share  alike,  between  and 
amongst  all  and  every  of  his 


grandchildren,  the  children 
of  his  son  and  daughter, 
John  M^Dermott  and  Anna 
Ayers,  when  his  said  grand- 
children should  respectively 
attain  his,  her,  or  their  re- 
spective age  or  ages  of  twenty- 
one  years  ;  and  in  case  there 
should  be  only  one  such 
grandchild,  he  gave  the 
whole  of  the  said  property 
to  such  only  grandchild.  He 
then  declared  it  to  be  his  in- 
tention, that  his  grandchil- 
dren should  take  their  shares, 
not  in  right  of  their  father 
or  mother,  but  by  their  own 
right,  and  according  to  the 
number  of  all  his  grand- 
children who  should  hve  to 
attain  their  ages  of  twenty- 
one  years :  and  in  case  any 
of  his  grandchildren,  who 
should  happen  to  be  living  at 
the  death  of  the  survivor  of 
the  widow,  son,  and  daugh* 
ter,  should  afterwards  die 
under  the  age  of  twenty-one 
years,  the  share  of  such  child 
or  children  was  to  be  divided 
amongst  the  survivors  of  sur- 
vivor of  all  his  grandchildren 
((jually,  and  be  paid  to  them 
at  the  tiiue  when  their  ori- 
ginal 
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B  Other  hand,  Juckdofi  v.  Northcote{a)  was  cited, 
testator  devised  his  real  estate,  and  the  residue 
irsonalty,  upon  trust  to  raise  5000/.  for  such  of 

his 

(d)  5  Atk.  435,  43S. 
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Brown 

V. 
TElfPiEBLET. 


res  should  be  pay- 
le  testator  further 
that,  in  case  his  son 
rhter,  or  either  of 
luld  happen  to  die, 
iy  child  or  children 
f  age  of  twenty-one 
I  trustees  and  exe- 
3uld,  out  of  the  sur- 
;s  and  profits,  in- 
d  dividends,  of  his 
personal  estate,  afler 
of  the  before-men- 
innuities,  maintain 
ite,  in  a  decent  and 
1e  manner,  all  and 
h  child  or  children 
[1  or  daughter,  and 
ice  them  out  in  the 
a  suitable  and  pro- 
ion,  and  should  be  at 
pay  any  such  rcason- 
ium  or  sum  of  money, 
prentice  fee,  for  all 
e  said  child  or  chil- 
his  trustees  should 
The  trustees  were 
iwered  to  pay,  dur- 
ifctime  of  his  son, 
Dermotif  and,  upon 
application,  a  prc- 
apprentice  fee,  not 
I  100/.,  on  the  ap- 


prenticing of  any  of  the 
sons  of  John  M'Dermott, 
when  they  should  be  of  a 
proper  age  to  be  put  out  in 
the  world;  and  no  part  of 
the  monies  so  expended  upon 
all  or  any  such  child  or  chil- 
dren, was  to  be  afterwards 
charged  against  or  deducted 
from  his,  her,  or  their  shares 
or  share  of  the  residue. 

The  testator  died  in  1814<, 
leaving  his  widow,  son,  and 
daughter  him  surviving.  The 
son  died  in  1816,  leaving 
three  children  all  under  age. 
Elizabeth  f  the  eldest  of  these 
children,  had  100/.  a-year  al- 
lowed her  for  maintenance 
during  her  minority ;  and, 
having  now  attained  her  age 
of  twenty-one  years,  she  pre- 
sented a  petition,  praying 
that  the  same  allowance 
might  be  continued  to  her. 

The  widow  of  the  testator 
was  dead ;  Mrs.  Ai/ers,  who 
was  now  forty-three  years  of 
age,  had  eight  children  liv- 
ing: and  100/.  was  consider- 
ably less  than  an  eleventh 
part  oC  the  annual  income  of 
the  residuary  property. 


Mr. 
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his  children  as  should  attain  twenty-one;  and  it  was 
Tield,  that  the  children  were  entitled  to  interest  on  their 
shares  for  their  maintenance  during  their  minority.  lo 
this  respect  there  could  be  no  difference  in  principle 
between  a  bequest  of  a  sum  of  money  charged  on  land, 
and  a  devise  of  the  land. 


The  Master  of  the  Rolls  was  of  opinion,  on  the 
authority  of  that  case,  that  the  children  were  entitled  to 
maintenance  out  of  the  residuary  estate,  both  for  the 
past  time  and  for  the  time  to  come.  * 


"  His  Honor  doth  declare  that  John  Temperley^ 
Georgiajia  Tempa-ley^  &c.,  infants,  the  only  lawful 
children  of  Nicholas  Ttmperley  deceased,  are  entitled  to 
be  allowed  for  their  maintenance  and  education,  both 
for  the  time  past  and  to  come,  out  of  the  income  of  their 

expectant  fortunes." 

Reg.  Lib.  1826.  A.  840. 

•  See  Mole  v.  Molc^  1  Bxck,  310.     Ellu  v.  Ellii,  1  ScK  ^  Lef.  6. 


Mr.  Lovatf  in  support  of    lowance  for  her  support,  from 


the  petition. 

Mr.  Hartf  contr^. 

The  Vice-Chancellor 
was  of  opinion,  that  the  peti- 
tioner was  entitled  to  an  al- 


the  time  she  attained  twenty- 
one  until  the  time  for  the  dis- 
tribution of  the  fund  should 
arrive ;  and  an  order  was 
made  according  to  the  prayer 
of  the  petition. 
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PHILIPPS  V.  CONST.  Rotts. 

March  8. 

^T^HE  bill  prayed  that  a  grant  of  an  annuity,  and  a  jt  jg  n^f  ^g. 

warrant  of  an  attorney  which  had  been  executed  cessary,  under 
as  a  security  for  the  annual  payments,  might  be  declared  c.  26.,  that  the 

void,  on  the  ground  that  a  sufficient  memorial  of  them  ™®™<>"^1  of  * 

*^  an  annuity 

had  not  been  enrolled.  should  con- 

tain the  Chris- 
tian names  of 
The  deed  granting  the  annuity,  and  the  warrant  of  the  attesting 

attorney,  were  dated  the  1 6th  of  October  1806,  and  the  Ml^^^^. 

execution  of  each  of  them  was  attested  by  the  same  ^^^  }^^  "'®- 

rr>t  •  1  r  .111       morial  is  suffi- 

two  witnesses.      1  he  memorial,  so  far  as  it  related  to  the  dent,  if  it 

attestation  of  the  instruments,  was  in  the  words,  "  The  states  them  as 

.  ^"cy  appear 

execution  of  such  indenture,  whereof  this  is  a  memorial,  signed  to  the 

is  witnessed  by  G.  H.  Brcmme,  of  Uncoln's  Inn,  in  the  ^he^dS"  ""^ 

county  of  Middlesex,  Gentleman,  and  JB.  A,  Browne." 

. . . .  "  The  execution  of  which  warrant  of  attorney  by  the 

said  Richd.  Mansel  Philipps,  is  also  witnessed  by  the  said 

G.  H.  Browne  and  E.  A,  Browne."     The  bill  was  filed 

in  May  IS^l*,  insisting  that  the  memorial  was  defective, 

because  it  did  not  contain  the  Christian  names  of  the 

attesting  witnesses,   and,  instead  of  such  names,  gave 

only  initial  letters. 

The  question  was,  whether,  upon  the  true  con- 
struction of  the  17  G.  3.  c.  26.  s.  1.,  which  applies  to  all 
annuities  granted  before  the  53  G.3.  c.l4fl.  came  into 
operation,  it  was  essential  to  the  validity  of  an  annuity, 
that  the  memorial  should  contain  the  names  of  the  attest- 
ing witnesses  at  full  length. 

It  was    stated   at  the   bar,    that   the  names   of  the 
attesting  witnesses  were  set  forth  in  the  memorial,  in  the 

same 
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same  form  in  which  they  were  signed  to  the  attestation 
of  the  deed  and  the  warrant  of  attorney,  and  that  the 
grant  was  executed  by  Philipps  alone. 

Mr.  Shad'iScell  and  Mr.  Knight^  for  the  Plaintiff. 

As  the  53  G.  3.  does  not  repeal  the  old  act,  so  far  as 
regards  annuities  which    had  been  granted  before  the 
14th  oi  Jtdy  1813,  the  annuity  in  question,  being  granted 
in  1806,  comes  under  the  regulations  of  the    17  G.  3. 
c.  26.     The  first  section  of  that  act  requires,  that  every 
memorial  ^'  shall  contain  the  day  of  the  month  and  the 
year  when  the  deed,  bond,  instrument  or  other  assurance 
bears  date,  and  tlie  name  of  all  parties,  and   for  whom 
any  of  them  are  trustees,  and  of  all  the  witnesses^  &c 
otherwise  any   such   deed,    bond,  instrument  or  other 
assurance  shall  be  null  and  void  to  all  intents  and  pur- 
poses.''    "  Name,"  in  the  singular  number,  is  here  used 
for  "names"  in  the  plural ;  for  what  is  here  required  to 
be  set  forth  is  the  name  of  more  persons  than  one.     The 
enactment  of  the  53  G.  3.  c.  141,   with   respect    to   an- 
nuities granted  after  the  14?th  oi  July  1813,  is,  on  this 
point,  the  same  with  the  preceding  act :  it  requires  a 
memorial  "  of  the  names  of  all  the  parties,  and  of  aU 
the  ^witnesses  thereto."     Upon  that  clause  it  was  held 
by  the  King's  Bench,  that  the  memorial  was  insufficient, 
when  it  did   not  set  forth   the  Christian   name  of  an 
attesting   witness    at   full   length.    Cheek  v.  Jeffries  {a\ 
Metcalf  V.  Bcmes  (i) ;  and  the  same  construction  must 
be  applied  to  the  17  G.  3.  c.  26.     The  legislature,  it  is 
true,  interfered  to   remove   the  hardships  which  were 
supposed  to  flow  from  this  construction  of  the  53  G.  3^ 
and,  by  the  7  G.  4.  c.  75.,  has  declared,  tliat  the  me- 
morial is  sufficient,  if  it  sets  forth  the  names  of  the 

witnesses 


(rt)  S  Bam,  4"  Crcs,  1 


(b)  5  Barn.  4r  Ores,  258. 
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witnesses  as  they  appear  signed  to  the  attestation  of  the  1827- 
deed  or  instrument.  But  this  last  act  is  expressly  con- 
fined to  annuities  regulated  by  the  53  G.  3.:  and  the 
present  case,  therefore,  must  be  decided  on  the  words 
of  the  old  act,  construed  by  the  application  of  the  prin- 
ciple on  which  the  Court  of  King's  Bench  decided  in 
Cheek  V.  Jeffries  and  Metcalf\.  Bowes. 

In  fact,  the  Christian  name  is  not  a  less  essential  part 
of  the  name  of  an  individual,  and  is  even  less  changeable, 
than  tlie  surname;  and  if  the  former  may  be  omitted 
or  abbreviated,  the  latter  may  be  dealt  with  in  the 
same  manner.  In  what  rational  sense  can  "  G.  H, 
Brasme  "  and  "  E.  A,  Broiione  "  be  said  to  be  the  names 
of  the  two  attesting  witnesses  ?  It  is  not  even  possible 
from  such  a  designation  to  conjecture  what  their 
names  are. 

Mr.  Sugden  and  Mr.  Simpkinson^  contra. 

In  Watts  V.  Millard  (a),  the  omission,  in  the  memorial, 
of  the  Christian  name  of  a  witness  to  a  warrant  of  at- 
torney for  securing  an  annuity,  was  held  to  be  an  objection 
of  no  weight. 

The  decisions  in  Cheek  v.  Jeffries  and  Metcalfv.  Barnes 
were  pronounced  without  due  consideration :  and  if  the 
legislature  had  not  interfered,  the  principle,  on  which 
they  proceeded,  would  probably  have  been  corrected  in 
the  House  of  Lords.  The  7  G.  4.  does  not  introduce  a 
new  law ;  it  merely  declares  what  is  the  true  construction 
of  the  53  G.  3. ;  and  as  the  terms  used  in  the  53  G.  3. 
are  more  particular  than  those  of  the  1 7  G.  3.,  the  con- 
struction, which  the  legislature  has  declared  to  be  the 

true 

(fl)  5  T,  Rep,  598 
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true  construction  of  the  53  G.  3.,  must  d  fortiori  be  the 
true  construction  of  the  17  G.  3.  If  the  Plaintiff  is  in 
the  right,  no  witness  can  attest  an  annuity  deed,  unless 
he  writes  his  Christian  name  at  full  length :  for  if  he 
uses  an  abbreviation,  a  memorial,  which  sets  it  forth  at 
length,  will  not  correspond  with  the  deed ;  and  if  the 
memorial  does  correspond  with  the  deed,  it  must  adopt 
the  witness's  abbreviation,  and  becomes  for  that  very 
reason  defective. 


Mr.  Phillimorej  for  a  trustee. 

Mr.  Skadwellf  in  reply. 

If  the  cause  had  come  to  a  hearing  before  the  7  G.  4. 
c.  75.  was  passed,  the  decision  of  the  King's  Bench  must 
have  entitled  the  Plaintiff  to  a  decree ;  unless  this  Court 
were  prepared  to  reject  the  construction  which  the 
highest  of  the  ordinary  legal  tribunals  has  repeatedly 
put  on  an  act  of  parliament,  and  to  place  itself,  on  a 
mere  point  of  law,  in  direct  opposition  to  the  courts  of 
common  law.  How  can  his  rights  be  varied  by  an  act, 
which  has  no  reference  to  the  act  under  which  he  claims 
relief,  and  which  was  not  passed  till  two  years  after  his 
bill  was  filed? 

The  Master  of  the  Rolls. 

On  the  construction  of  the  17G.  S.  c.  26.,  coupled 
with  the  subsequent  acts  on  the  subject,  I  am  of  opinion 
that  this  memorial  is  sufficient 


On  the  words  of  the  17  G.  3.  alone,  and  without  re- 
ference to  the  later  enactments,  I  should  have  had  very 
great  doubts,  but  for  the  decisions  which  have  been 
referred  to,  whether  it  would  not  have  been  sufficient  to 

have 
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have  set  forth  the  names  of  the  attesting  witnesses  in 
the  memorial  in  the  same  form  as  they  appeared  signed 
to  the  deed.  When  the  act  provided  that  the  memorial 
should  contain  the  *^  name  of  all  the  witnesses,"  was  it 
intended  to  require  any  thing  more,  than  that  it  should 
set  forth  the  names  according  to  the  mode  in  which  the 
witnesses  actually  signed  them?  Where  greater  parti- 
cularity was  required,  as  in  the  third  section,  it  was 
expressly  enacted,  that,  in  the  deed  granting  the  annuity, 
the  consideration  and  "  the  name  or  names  of  the  per- 
son or  persons,  by  whom  and  on  whose  behalf  the  said 
consideration,  or  any  part  thereof,  shall  be  advanced, 
shall  be  fully  and  truly  set  forth  and  described  in  *ooords 
at  length:* 


1827. 


The  53  G.S.  c.  141.  is  more  precise  in  its  provisions 
than  the  17  G.  3.  It  enacts,  that  there  shall  be  enrolled 
a  memorial  of  the  date  of  the  deed,  &c.,  "  of  the  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,"  &c. ; 
and,  in  order  to  designate  unequivocally  what  is  meant 
by  the  "names,"  a  schedule  is  annexed,  which  shews  that 
the  Christian  name,  as  well  as  the  surname,  ought  to  be 
specified.  Cases  arose  under  this  act,  in  which  the 
Christian  name  wus  set  forth  in  the  memorial,  not  at 
length,  but  in  initial  letters,  or  in  some  abbreviated  form  ; 
and  the  Court  of  King's  Bench  was  of  opinion,  that 
such  a  memorial  was  not  sufficient,  and  that  the  Chris- 
tian name  should  have  been  set  forth  at  full  length 
No  sooner,  however,  had  the  Court  come  to  that  deci- 
sion, than  the  legislature  interfered  ;  and  by  the  7  G.  4. 
c.  75.  it  is  enacted  and  declared^  "  That,  by  the  act 
of  the  fifty-third  year  of  the  reign  of  his  late  Ma- 
jesty, no  further  or  other  name  or  names  of  the  sub- 
scribing witness  or  witnesses  to  any  deed,  bond,  instru- 
ment, or  other  assurance,  whereby  any  annuity  or  rent- 
charge  is  or  may  be  granted,  is  or  are  required  in  the 

memorial 
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memorial  thereof,  besides  the  names  of  all  such  wit- 
nesses as  they  shall  appear  signed  to  their  attestations 
respectively  of  the  execution  of  such  deed,  bond,  instru- 
ment, or  other  assurance ;  and  so  the  said  act  shall  be 
deemed,  construed,  and  taken." 


The  effect  of  the  last-mentioned  act  is  not  simply  to 
neutralise  the  determinations  of  the  Court  of  King's 
Bench  on  the  point;  it  has  an  operation  similar  to  a 
writ  of  error,  and  it  amounts  to  a  declaration  that  the 
Judges  of  the  King's  Bench  had  not  rightly  construed 
the  53  G.  3.  If  they  have  construed  that  act  improperly, 
we  should  construe  the  former  act  improperly,  if  we 
were  to  hold  that  the  memorial  must  contain  the  Chris- 
tian names  of  tlie  witnesses  at  full  length. 

Therefore,  comparing  the  17  G.  5.  with  the  53  G.  3., 
and  looking  at  the  construction  which  parliament  has 
declared  to  be  the  true  construction  of  the  latter  act,  I 
am  justified  in  putting  the  same  construction  on  the 
former  act. 


The  bill  was  dismissed  with  costs. 
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MALPAS  V.  ACKLAND.  ,^'''"- 

march  9. 

lUrARY  COLMANy  by  her  will  dated  the  2 1st  of  ^.madeavo- 

December  n62j  devised  all  her  hereditaments  at  l"n|f>7«"r. 

'  render  of  co- 

Hatnmersmith   to  John  Hannam   and   his   heirs,   upon  pyholds  to  a 
trust  to  pay  the  rents  to  Susannah  Ford  during  her  life,  ^^^^  fo"^.** 
for  her  separate  use,  and  if  there  should  be  children  of  during  her  life, 
Susannah  Ford^  who  should  attain  twenty-one  and  be  death  sh^  left 

li7ing  at  Susannah* s  decease,  the  testatrix  directed  that  children  who 
®        ^  '  ^  ^  attained  , 

the  hereditaments  should  be  sold  and  the  money  divided  twenty-one, 
among  them :  but  if  there  were  no  such  children,  she  sel?anddi?ide 

devised  the  premises  to  her  son  George  Colman  in  fee.       ^^e  money 

anions  them ; 
but  ifthat 
The  premises  at  Hammersmith  were  copyhold,  and  event  did  not 

consisted  principally  of  houses.     The  testatrix  died  in  upo^n^trust  for 
Mmf  1767,  without  having  surrendered. them  to  the  use  ^^  in  fee: 
of  her  will ;  but,  in  order  to  give  effect  to  her  devise,  by  a  deed/re- 

Georse  Colman  shortly  afterwards  surrendered  the  copy-  *^*'^"6  ^^^^  ^^ 

"^    .        ,  •'      trustee  was 

holds  to  Hannam  and  his  heirs,  upon  trust  for  the  pur-  seised  of  the 

poses  declared  in  the  last  will  of  Mary  Colman.  Im^f^F^^ 

her  husband 

Subsequently  the  legal  estate  in  the  premises  descended  *"^  ^'*  ^^^ 
__      ^    __  "^  -.   «  »     -n     T  .  .1    trustee,  and 

to  Henry  Hannam ;  and  Susannah  Ford  mtermarried  jv*.  and  her 

with  fVilliam  Malpas.  i'Si^S 

inderoisinsthe 

By  an  indenture  dated  the  10th  of  November  1784,  premises,  for  a 

valuable  Gotl- 
and made  between  Henry  Hannam  of  the  first  part,  sideration,  to 

William   Gf.  for  a  long 
term  of  years: 
Held,  that  the  lessee  was  to  be  considered  as  h^ivine  notice  of  the  trust  for  the 
benefit  of  the  children  of  J^.,  and  that  the  lease  was  void  as  against  them. 

Where  a  bill  was  filed  against  the  devisee  of  the  lease,  praving  that  the  lease  might 
be  declared  void,  and  the  Defendant  insisted  that,  if  the  lease  was  set  aside,  the 
Plaintiffi  ought  to  repay  the  monies  expended  by  his  devisor  in  the  improvement  of 
the  premises,  the  executor  of  the  devisor,  who  had  assented  to  the  devise  of  the 
lease,  was  not  a  necessary  party  to  the  suit. 

Vol.111.  T 
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1827.  William  Malpas  and  Susannah  his  wife,  and  George  Cd^ 
many  of  the  second  part,  and  James  Gomme  of  the  third 
part,  (which  recited  that  John  Hannam  was,  at  the  time 
of  his  decease,  seised  to  him  and  his  heirs  of  the  aboTe- 
mentioned  copyhold  premises,  '*  upon  trust  for  the  use 
and  behoof  of  William  Malpas  and  Susannah  his  wife^ 
and  George  Colman^  for  such  estates  in  possession,  re- 
version,  or  remainder  as  they  became  entitled  to  after 
the  decease  of  Maty  Colman^  and  that  the  trust  had 
devolved  on  Henry  Hannam  "),  it  was  witnessed,  that,  in 
consideration  of  the  surrender  of  two  subsisting  leases, 
and  of  SOO/.  agreed  to  be  laid  out  by  Gomme  in  im- 
provements, Hannam^  Malpas  and  his  wife,  and  Colman^ 
demised  the  copyhold  premises  to  Gomme  for  a  term  of 
twenty-one  years.  James  Gomme  devised  them  to  bis 
son  John,  and  John  Gomme  subsequently  devised  them 
to  Acklafid. 

In  October  1823,  Susannah  Malpas  died,  leaving  (bar 
children,  who  had  attained  twenty-one ;  and,  in  the  fol- 
lowing year,  they  filed  their  bill  against  Ackland^  charg- 
ing, that  the  recitals  in  the  lease  of  1784*  were  in  them- 
selves sufficient  notice  to  James  Gomme,  that  the  lessors 
could  not  make  a  valid  lease  for  sixty-one  years.  The 
prayer  was,  that  the  lease  might  be  declared  fraudulent 
and  void  as  against  the  Plaintiffs;  that  possession  of  the 
premises  might  be  delivered  up ;  and  that  the  Defendant 
might  account  for  the  profits  from  the  death  of  Susannah 
Malpas. 

The  Defendant  insisted  that  James  Gomme  had  pur- 
chased the  lease  for  a  valuable  consideration,  withoat 
notice  that  any  person,  except  the  parties  to  the  inden- 
ture of  demise,  had  any  interest  in  the  premises ;  that, 
on  the  faith  of  its  validity,  he  had  expended  a  sum  much 
exceeding  300/.  in  re-buildiog  and  repairing  the  booses ; 

and 
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and  that,  if  the  lease  should  be  declared  invalid,  the 
motiejr  expended  on  the  premises  by  James  Gamme  and 
Jbkn  Qomme  ought  to  be  repaid  to  the  Defendant 

Mn  Sugden  and  Mr.  Ldmglty^  for  the  Plaintiffs,  argued, 
that  the  recitals  in  the  deed  of  1784  were  notice  to  James 
Gamme  of  the  trusts  affecting  the  property,  which, 
therefore,  in  the  hands  of  him  and  all  claiming  as  vo- 
lunteers under  him,  remained  subject  to  those  trusts. 
Daniels  v.  Davison,  (a) 

Mr.  Pepys  and  Mr.  Sei/mour,  for  the  Defendants. 

The  recitals  in  the  deed  of  1 784  gave  Gamme  notice 
ODly  of  the  trusts  for  the  benefit  of  George  Malpas  and 
Susannah  his  wife,  and  George  Colmans  and  as  tlie  trus- 
tee, who  had  the  legal  estate,  and  all  the  persons,  who  were 
stated  to  have  any  beneficial  interest,  concurred  in  the 
conveyance,  the  purchaser  had  no  inducement  to  push 
ioqairy  further.  There  was  nothing  to  awaken  a  suspi- 
don  that  the  present  Plaintiffs,  or  any  other  person  not 
named  or  referred  to  in  the  recitals,  had  an  interest  in 
the  prc^rty.  The  notice  of  the  existence  of  a  trust  for 
A»  cannot  impose  on  a  purchaser  an  obligation  to  inquire, 
whether  there  is  not  also  a  trust  for  B*  No  case  can  be 
dted,  {n  which  a  purchaser  for  valuable  consideration 
has  been  held  bound  by  constructive  notice  in  conse- 
qoence  of  such  a  recital  as  occurs  here. 

Even  if  James  Gomme  had  notice,  he  is  a  pur- 
chaser for  valuable  consideration  from  George  Colman, 
and  the  Plaintifis  have  no  title,  except  under  the  volun- 
tary surrender  by  George  Colman ;  for  his  mother's  de- 
viae  was  altogether  inoperative.    Here  then  is  one  party 

claiming 

(a)  16  r«f.  249. 
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claiming  under  a  voluntary  settlement,  and  the  other 
party  is  a  subsequent  purchaser  for  valuable  consider- 
ation from  the  settlor :  and  it  is  now  settled,  that,  ac- 
cording to  the  true  construction  of  the  27  Eliz.  c.  4^  a 
voluntary  conveyance  is  void  against  a  subs^uent  pur- 
chaser for  valuable  consideration,  though  with  notice  of 
the  prior  deed.  0/fey  v.  Manning  (a),  Ptdvertq/i  v.  Pul- 
vertoft  (i),  Btickle  v.  Mitchell,  (c) 


Mr.  Sugdenj  in  reply. 

In  Otley  v.  Mannings  and  the  other  cases  of  that 
class,  the  purchaser  claimed  against  the  voluntary  con- 
veyance, and  it  was  the  object  of  the  grantor  to  defeat 
the  settlement.  Here  the  purchaser  claims  under  the 
surrender  of  George  Colmanj  who  is  a  party  to  the  con- 
veyance only  in  respect  of  the  beneficial  interest  which 
he  took  under  that  surrender:  and  that  conveyance 
affirms  the  voluntary  surrender,  by  recognising  the  trusts 
on  which  it  was  made. 

If  a  man  has  before  him  what  ought  to  put  him  on 
fair  inquiry,  and  he  does  not  inquire,  the  knowledge 
of  all  that  he  might  have  learned  by  such  inquiry  must 
be  imputed  to  him.  The  recitals  in  the  deed  of  1784 
made  it  the  duty  of  Gomme  to  inquire  what  were  the 
specific  trusts  affecting  the  legal  estate  of  Hannam  ;  and 
that  inquiry  would  necessarily  have  led  him  to  a  know- 
ledge of  the  rights  of  Mrs.  Malpas's  children. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
21  Eliz.  c.  4.,  and  the  cases  decided  on  it,  had  no 
application  to  the  facts  which  existed  here;  that  the  cir* 
cumstances  were  such  as  to  have  rendered  it  incumbent 

on 


(a)  9  East^  19. 


(6)   18  Vet.  84. 


(c)  18  Vet,  loa 
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on  James  Gomme  to  have  made  further  inquiry;  that 
be  must  be  considered  as  having  had  notice  of  the 
title  of  Mrs.  Malpas^s  children ;  and,  therefore,  that 
the  decree  ought  to  be  according  to  the  praver  of  the 
bill. 
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A  preliminary  objection  had  been  taken  for  want  of 
parties. 

The  Plaintiffs,  it  was  said,  if  they  succeeded,  would, 
or  at  least  might,  have  to  repay  the  sums  which  were 
alleged  to  have  been  expended  by  James  Gomme  and 
John  Gomme  in  the  improvement  of  the  premises ;  the 
personal  representatives  of  those  gentlemen  would  be  the 
persons  to  receive  the  repayments,  and  they  were  not 
parties  to  the  suit. 

It  was  answered,  that  the  executors  of  those  gentlemen 
had  respectively  assented  to  the  devise  of  the  leasejiold, 
and  that,  as  a  devisee  of  a  leasehold,  the  executor  having 
assented  to  the  devise,  was  entitled  to  all  the  interest  of 
the  devisor  in  the  premises,  the  Defendant,  if  he  could 
not  sustain  the  lease,  was  the  person  who  alone  would 
have  a  right  to  receive  any  sum  that  might  be  due  from 
the  Plaintiffs  in  respect  of  the  money  expended  on  the 
premises. 

The  Master  of  the  Rolls  overruled  the  objection. 


T  S 
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18S7. 
March  90, 

1828.  ABDY  V.  GORDON. 

June. 

iJ^^^^l^^e  JAMES  GORDON  J  being  seised  in  fee  of  some  copy- 
owner  of  some  holds  holden  of  the  manor  of  Muck  Hadham^  and, 
wiiich^e^had  ^niong  others,  of  a  tenement  called  Palmers^  1all  of 
been  admitted  which  he  had  surrendered  to  the  use  of  his  will,  de- 
having' the        vised  all  his  freehold  and  copyhold  tenements  and  here- 

lesalfeeof       ditaments  to  trustees  and   their  heirs,    to   the  use  of 
other  copy- 
holds holden     them  and  their  heirs,  in  trust  for  the  testator's  nephew, 

of  the  same  James  Brebner  the  elder,  for  his  life;  with  remainder  in 
manor,  to 

which  be  had  trust  for  James  Brebner  the  younger,  the  son  of  the 

mitted,  but  nephew,  for  life ;  with  remainder  to  the  first  and  other 

subject  to  sons  of  James  Brebner  the  younger,  severally  and  suc- 

which  he  was  cessively,  in  tail  male ;  with  remainders  over,  and  the 

in  equjtf  only  ultimate   reversion    to   his   own   right   heirs :   and   he 

tenant  for  life,  ... 

with  remain-     directed  the  residue  of  his  personal  estate  to  be  laid  out 

t^?       ^^   ^^  ^^  purchase  of  fee-simple,   copyhold,  or  leasehold 

mainderto       estates,  which,  when  purchased,  were  to  be  settled  to 

himself  in  fee,    .  t 

surrendered       ^^^  ^ame  uses. 

to  the  use  of 

copyholds,  James  Gordon  died  in  1768,  leaving  James  Brebner 

holden  of  that  ^he  elder  one  of  his  two  co-heirs,  who  took  the  surname 
which  he  was    of  Gordon^  and  entered  into  possession  of  the  devised 

seised  ofy  or  copyholds.  The  trustees  under  the  will  contracted  with 
entitled  to,  ^'^ 

either  in  pos*  hiiD 

session,  rever- 
sion, remainder,  or  expectancy :  he  was  subsequently  admitted  tenant  of  all  the 
copyholds  which  were  subject  to  the  trust,  except  the  moiety  of  one  tenement^ 
and  afterwards  made  a  will,  devising  all  his  hereditaments,  freehold  and  copy- 
hold, in  possession,  reversion,  remainder,  or  expectancy,  to  trustees  and  their  hein^ 
upon  trust  for  his  son  for  life,  with  remainders  over :  Held,  that  the  surrender  and 
the  will  passed  both  the  lesal  and  beneficial  interest  in  all  the  copyholds  upon 
which  the  surrender  operated,  including  those  of  which  the  devisor  was  in  equity 
only  tenant  for  life,  and  that  the  son  was  bound  to  elect  whether  he  would  give  eflect 
to  this  general  devise,  or  would  insist  upon  the  benefit  of  the  equitable  estate  tail^ 
which  he  took  under  the  old  trusts,  to  which  some  of  the  copyholds  were  subject 
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bim  for  the  purchase  of  certain  copyholds,  leaseholds,  1827. 
and  freeholds  in  Much  Hadkam^  of  which  he  was  the 
proprietor :  the  purchase-money  was  paid  out  of  the 
personal  estate  of  the  testator ;  and,  by  indentures  of 
lease  and  release,  dated  the  26th  and  27th  of  November 
1779,  James  Gordon  (formerly  Brehier)  conveyed  to  the 
sarriTing  trustees,  Lord  Adam  Gordon  and  Henry  WiU- 
moij  and  their  heirs,  the  freeholds  and  leaseholds  for 
lives ;  and  he  covenanted  to  surrender  the  copyholds  to 
them  and  their  heirs,  to  hold  all  the  said  tenements  and 
hereditaments  upon  the  trusts  of  the  will.  No  surrender 
was  made  in  pursuance  of  this  covenant 

In  1789,  previous  to  and  in  contemplation  of  the 
marriage  of  James  Gordon  (formerly  Brebner)  the  younger 
with  Harriet  fVhitbread,  James  Gordon  the  elder,  by  in- 
denture dated  the  9th  of  July^  conveyed  certain  estates 
to  trustees  upon  trust,  after  the  marriage,  to  secure  a  * 
jointure  of  1500/.  a  year  to  his  son's  intended  wife,  and 
object  thereto,  to  himself  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male ;  with 
remainders  over,  the  last  of  which  was  to  the  settlor 
James  Gordon  in  fee.  And  he  covenanted  to  surrender 
certain  copyholds,  which  he  then  held  in  fee  of  the 
manor  of  Muck  Hadham^  to  the  use  of  the  trustees  and 
their  heirs,  upon  the  sanre  trusts.  This  covenant  he 
never  performed. 

In  1807,  James  Gordon  the  elder  died,  leaving  James 
Gordon  the  younger  his  only  son  and  customary  hein 
As  the  trustees  of  the  will,  though  admitted  to  the  other 
devised  copyholds,  had  not  been  admitted  tenants  of 
Palmers  tenement,  and  as  the  copyholds,  comprised  in 
the  covenants  contained  in  the  conveyance  of  1779  and 
in  the  settlement  of  1789,  had  not  been  surrendered,  the 

T  4f  legal 
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1827.        legal  estate  of  a  moiety  of  Palmers  tenement,  and  <^ 
the  whole  of  the  copyholds  affected  by  these  covenantii 
descended  to  James  Gordon  the  younger.     There  werei 
likewise,  other  copyholds  holden  of  the  same  manor, 
which  had  been  acquired  by  the  father  after  the  exe- 
cution of  the  deed  of  1789,  and  to  which,  on  his  death, 
the  son  became  entitled  as  customary  heir.     Jawus 
Gordon  the  younger  was  admitted  tenant  of  the  last- 
mentioned  copyholds  on  the  22d  of  April  1808.     On 
the  ISth  of  July  1808,  he  surrendered  into  the  hands 
of  the  lord  all  his  copyhold  estates  holden  of  the  manor 
of  Much  Hadhamj  or  which  he  was  seised  of,  interested  in, 
or  entitled  to,  either  in  possession,  reversion,  remainder, 
or  expectancy,  to  the  use  of  his  will,  made  or  to'  be 
made  in  writing;  and,  on  the  7th  of  AprU  1809,  he  wa% 
as  heir  of  his  father,  admitted  tenant  of  the  copyholds 
comprised  in  the  deeds  of  1779  and  1789,  to  hold  the 
same  to  him  and  his  heirs  according  to  the  custom. 

James  Gordon  the  younger  by  his  will,  dated  the 
SOth  of  May  1818,  devised  all  his  manors,  messuages, 
lands,  tenements,  and  hereditaments,  freehold  and  copy- 
hold, in  possession,  reversion,  remainder,  or  expectancy, 
to  trustees  and  their  heirs,  upon  trust  for  his  son  James 
Adam  Gordon  for  his  life;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  the  first 
and  other  sons  of  James  Adam  Gordon  severally  and. 
successively  in  tail  male ;  remainder  to  Lady  Abify  fer 
her  life  ;  remainder  to  her  son.  Sir  William  Abdy^  for  his 
life;  remainder  to  his  first  and  other  sons,  severally 
and  successively,  in  tail  male;  remainder  to  all  and 
every  the  daughters  of  James  Adam  Gordon  and  Lady 
Abdy^  and  to  their  heirs  and  assigns,  as  tenants  io 
common. 


James 
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James  Gordon  the  younger  died  in  1822,  leaving  1827* 
James  Adam  Gordon  bis  only  son  and  customary  heir. 
Neither  he  nor  Sir  WiUiam  Abdy  had  any  children ;  so 
that  there  was  no  person  in  esse^  who  was  entitled  to  an 
estate  tail  under  the  limitations  of  the  will.  Lady  Abdj/j 
the  mother  of  Sir  WiUiam^  had  two  daughters,  who,  on 
the  £ulure  of  the  estates  tail,  took  the  fee  under  the 
ultimate  devise. . 

James  Adam  Gordon^  after  his  father's  death,  insisted, 
that,  under  the  will  of  the  first  testator,  he  was  tenant  in 
tail  of  the  copyholds  thereby  devised,  and  of  the  copy- 
holds purchased  in  1779  with  part  of  the  testator's  per- 
sonal estate,  and  that,  under  the  marriage-settlement  of 
1789,  he  was  likewise  tenant  in  tall  of  the  copyholds  on 
which  that  deed  operated ;  and  he  proceeded  to  acquire 
the  absolute  interest  by  barring  the  entails. 

On  the  other  hand,  Lady  Abdy^  her  son  Sir  William 
Abdi/f  and  her  two  daughters,  with  their  husbands,  con- 
tended, that  one  moiety  of  the  tenement  called  Palmers^ 
and  the  copyholds  comprised  in  the  indentures  of  1779 
and  1789,  having  been  duly  surrendered  by  James 
Gordon  the  younger  to  the  use  of  his  will,  were  com- 
prised, or  intended  to  be  comprised,  in  the  general 
devise  made  by  his  will ;  and  that  James  Adavi  Gordon 
was  bound  to  elect  either  to  give  full  effect  to  such 
general  devise,  or,  if  he  should  claim  the  copyholds  by 
any  title  paramount  to  the  testator's,  or  in  opposition 
to  the  will,  to  relinquish  all  benefit  and  advantage  under 
his  father's  devises  and  bequests:  and  they  filed  their 
bill,  praying  that  he  might  be  put  to  his  election. 

Jaines  Adam  Gordon,  by  his  answer,  submitted,  that 
none  of  the  copyholds  in  question,  but  only  those  copy- 
holds, of  which  James  Gordon  the  younger  was  seised  in 

fee 
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1 827.       fee  both  at  law  and  in  equity,  passed  by  the  surieoder 
to  the  use  of  his  will. 

When  the  cause  came  to  a  hearing,  a  decree  Wa^ 
made,  with  the  acquiescence  of  all  parties,  directiiig  a 
case  for  the  opinion  of  the  Court  of  King's  Bench ;  afid 
the  question  was,  *^  Did  the  legal  estate  in  fee  of  afiy, 
and  if  so,  of  which  of  the  copyholds,  pass  by  the  sur'' 
render  of  the  13th  of  Jufy  1808,  and  the  will  of  James 
Chrdon  the  younger,  dated  the  13th  of  Mey  1818?" 
After  the  case  had  been  set  down  for  argument,  -  the 
counsel  of  James  Adam  Gordon  admitted,  that  it  was  so 
clear  that  the  legal  estate  in  fee  of  all  the  copyholds 
passed  by  the  surrender  and  the  will,  that  the  point  did 
not  admit  of  argument.  The  case  was,  therefore,  with*" 
dtawn,  and  a  petition  of  re-hearing  presented. 

Mr.  Shadweli  and  Mr.  Purvisj  for  the  Plaintiffs. 

James  Gordon  the  younger  had  been  admitted  to  the 
copyholds  comprised  in  the  conveyance  of  1779  and  the 
settlement  of  1789;  and  as  to  Palmers  tenement,  though 
no  person  had  been  admitted  tenant  since  tlie  death  of 
the  original  testator,  the  fee  of  a  moiety  of  it  had  de* 
scended  to  him  as  customary  heir  of  one  of  two  cus- 
tomary co-heirs.  An  heir,  taking  copyhold  lands  by 
descent,  is  tenant  prior  to  admission,  and  may,  before 
admission,  surrender  to  the  use  of  his  will.  The  sur- 
render, therefore,  of  all  the  copyholds,  of  which  he  was 
seised  or  in  which  he  was  interested,  to  the  use  of  his  will, 
must  at  law  pass  the  copyholds,  which  were  subject  to  the 
trusts  of  the  original  testator's  will,  or  of  the  conveyance 
of  1779,  or  of  the  settlement  of  1789;  and  the  legal 
operation  of  the  will  must  be  equally  extensive.  These 
copyholds,  therefore,  are  subjected  to  the  trusts  of  the 
will ;  and  there  is  no  reason   for   supposing   that  the 

testator's 
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tttator's  intendon  was  difierent  He  had  not  only  the  1827. 
mmediate  legal  fee,  bat  also  the  ultimate  equitable  fee« 
rbere  b  not  a  pretext  for  saying  that  bis  reversionary 
sqaitable  fee  does  not  pass  by  the  will ;  and  if  the  will 
jtmea  the  whole  legal  fee,  and  the  ultimate  equitable 
eey  nothing  can  be  more  improbable  than  that  the  tes- 
stor  should  not  have  intended  the  immediate  pos« 
leaaicm  to  pass.  James  Adam  Gordon  is,  therefore^ 
tKHmd  to  elect  between  the  benefits  given  him  by  the 
wSlf  and  the  copyholds  devised  by  the  will,  which  he 
moy  claim  by  a  paramount  equitable  title. 

The  following  authorities  were  cited  4  Co.  Rep.  22  b* 
89  i. :  Williams  v.  Lord  Lonsdale  (a),  Tke  King  v.  Sir 
Francis  WiUes  (6),  The  King  v.  The  Bremer^  Com- 
pafttf  (c)f  The  King  v.  TTie  Lord  of  Bonsall  (rf),  Boe  v* 
Oriffiihs{e),  Wdly  v.  Welby{g)^  WaU  v.  Bright.  (A).  ' 

Mr.  Preston^  contrd. 

The  question  is  simply.  Whether,  upon  thiis  will,  an 
intention  is  manifested  to  devise  copyholds,  of  which  the 
\idffX  fee  was  in  the  testator  merely  as  a  trustee  fer  others 
in  tail  after  his  own  death,  and  ultimately  for  himself 
and  his  heirs  ?  He  had  copyholds  of  which  he  was  ab- 
solute owner  both  in  law  and  equity  \  and  the  nature  of 
the  limitations  in  the  will  tends  to  shew,  that  he  meant 
to  devise  those  copyholds  only,  of  which  he  had  the 
complete  ownership.  It  may  be  admitted  further,  that 
he  meant  his  reversionary  equitable  fee  to  pass ;  for  he 
has  devised  all  his  copyholds  in  possession,  reversion, 
remainder,  or  expectancy :  but  those  words  will  be  nu- 
gatory 

(ff)  3  Ves.  754.  (e)  1  SL  605.     4  Burr.  1953. 

(^)  3  j9. 4-  il. 510.  (g)  2V.^B.  187. 

(c)  5  jB.  4-  C.  172.  (A)  1  Jac.  ^  Waik.  494. 
((/)  3J?.4-C'.  175. 
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1827«  gatory,  if  we  impute  to  him  a  purpose  to  give  the 
whole  fee^  where  all  the  equitable  interest,  which  he  had 
to  dispose  o^  was  a  reversion  expectant  on  estates  tail. 
Why  did  he  use  the  word  ^*  reversion,"  if  he  did  not  mean 
to  give,  merely  as  a  reversion  and  not  as  an  immediate 
fee,  such  of  his  interests  as  in  equity  were  not  more  than 
reversions  ?  Every  word  of  this  will  may  have  full  eflbct, 
without  ascribing  to  the  testator  an  intention  to  devise 
any  thing  except  what  was  his  own,  and  what  he  had 
both  at  law  and  in  equity  a  complete  power  to  dispose  oC 
Why,  then,  should  we  ascribe  to  him  an  intention  of 
devising  the  immediate  possession  of  lands,  which  in 
equity  did  not  belong  to  him  ?  fVelby  v.  WeUy.  {a)  Lord 
Braybrooke  v.  Jnskip  (&),  Judd  v.  Pratt  (c). 


1898. 
June. 


Judgment  was  not  pronounced  in  Court;  but  the 
registrar  transmitted  to  the  parties  the  following  in- 
timation : 


<'  The  Lord  Chancellor  is  of  opinion,  that  under 
the  circumstances  the  beneficial  interest  passed  by  the  will 
of  Mr.  Gordon's  father,  and  that,  therefore,  the  Plain- 
ti£^  Mr.  c7-  A*  Gordon,  should  be  put  to  his  election.'' 


The  decree  contained  the  following  declarations :  •* 
**  It  being  admitted  that  the  legal  estate  in  fee  of  all  the 
said  testator's  copyhold  estates  passed  by  his  surrender 
and  will,  his  Lordship  doth  declare,  that  the  beneficial 
interest  in  such  estates  did,  according  to  his  will,  also 
pass  thereby;  and  that  the  Defendant  James  Adam 
Gordon  is  therefore  bound  to  elect,  whether  he  will  abide 
by  and  give  full  e£fect  to  the  general  devise  made  by  the 

will 

(tf)  SV.^B.  187.  (5)  8  Fes.  417. 437.  (c)  15  Fet.590. 
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will  and  codicil  of  the  8th  day  of  October  1819;  and,        1827. 
the  said  Defendant  Jarnes  Adam  Gordon^  by  his  counsel,  .  ' 

now  electing  to  abide  by  the  said  will  and  codicil,  his  _  v. 
Lordship  doth  declare,  that  the  said  moiety,  or  half-part 
of  the  said  copyhold  tenement,  called  Palmers^  and 
the  lands  thereto  belonging,  and  the  entirety  of  the 
copyhold  and  customary  hereditaments  and  premises 
mentioned  and  comprised  in  the  indentures  of  the 
26th  and  27th  of  November  1779,  and  the  9th  of  My 
1789,  without  prejudice  to  the  claims  of  Harriet 
Gordon^  in  respect  of  her  annuity  or  jointure,  are 
subject  to  the  uses  and  trusts  of  the  said  will:  And 
his  Lordship  doth  declare,  that  the  Defendant  James 
Adam  Gordon  do  make  and  execute  all  such  securities 
and  other  assurances,  and  do  and  perform  all  such  acts, 
deeds,  matters,  and  things  as  may  be  necessary  to  vest 
the  said  hereditaments  and  premises  absolutely  in  the 
Plaintiff  George  Caldwelly  and  the  Defendants  John 
JPallaaofield  Scott  and  Thomas  Felk/aoSf  as  such  trustees 
of  the  will  of  the  said  James  Gordon^  deceased,  without 
prejudice  as  aforesaid." 
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1827. 


MEMORANDUM. 

6n  the  first  day  of  Easter  term  (2d  of  Jtfay)  I887t 
Lord  Lyndhursi  took  the  oaths,  and  commepced  hit 
sittings,  as  Lord  High  Chancellor ;  and,  on  the  same  dajfi 
Sir  Anthony  Hart  took  his  seat  as  Vice-Chancdlor. 

In  the  following  week,  Sir  John  Leach^  Master  (rf'the 
Roils,  commenced  his  sittings. 
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1827. 


LIVESEY  V.  LIVESEY.  May  *. 

October  50. 

JAMES  WORTHINGTON,  by  his  last  will,  devised  A  testator 
and  bequeathed  to  his  wife  Jane   Worthington  all  perty,Sft^I?^ 

lis  estates,  real  and  personal,  "  subject  to  the  following  J^©  death  of 

1  j»  •        ••       rr^i  •         .11       /.  .  •        hiswife,  to 

rosts  and  conditions."      Then   the  will,  after  giving  trustees^on 

MDe  directions,  which  it  is  not  material  to  mention,  ^"^^topay 

'the  interest 

roceeded  m  the  following  words :  —  **  I  also  will  and  and  profits  to 
farect  that  my  wife  shall  pay  unto  each  of  my  daugh-  tew  J^amT^' 
srs^  Jane  and  Eliza,  200/.  annually,  by  two  equal  half-  to  their  8ei)a- 
early  payments,  out  of  the  interest  arising  from  my  ^  direction 

irtone.     After  my  wife's  death,  I  vest  my  property  in  to  pay  to  and 

1       ,      ,.  ,     ^  .       1       .    r         «PP*y  for  the 

rust,  not  already  disposed  of,  to  my  brother-in-law,  benefit  of  if.. 

It.  John  Armstrong,  and  Mr.  WiUiam  Clark,  for  them  ^^?<>"  o^^-« 

°  .  .       200/.  annually, 

>  place  out  at  interest  on  the  best  mortgage  securities  when  he  at- 

tiat  may  be  had,  or  in  the  purchase  of  an  estate  or  ^"^entMrne 

states,  with  the  consent  of  my  daughters ;  and  that  my  years,  and  be- 

ud  daughters  shall  receive  the  annual  interest  or  profits,  rj^j  such^ 

bare  and  share  alike,  which  shall  not  be  subject  to  the  P^'*^  of  the 

ontrol  or  debts  of  their  husbands,  but  to  their  receipts  queathed  to 

nly.     And  my  will  and  mind  is,  that  my  trustees  shall  ^*"!»  ^*  "J'8**' 

lay  to  and  apply  for  the  benefit  of  my  grandson,  Ed'  proper ;  he 

-""^  dau'&"  '" 
power  to  dis- 
ote  of  the  principal  by  will  to  their  children  or  grandchildren  respectively,  *'  exc^ 
bat  proportion  of  principal  ^ven  to  E.,  and  from  which  the  interest  is  to  arise  to 
vy  grandson,  viz.  4000/.,  which  sum  shall  be  my  grandson's  property  f*  and,  in  case 
ither  of  the  daughters  died  without  issue,  he  limited  her  share  of  the  fund  over  to 
be  other  daughter,  her  children  or  grandchildren  : 

Held,  that  A,  was  not  entitled  to  the  annuity,  till  he  attained  twenty-one;  nor  to 
he  4000/.,  till  the  death  of  his  mother ; 

A.  having  attained  twenty-one,  and  died  in  his  mother's  lifetime :  Held,  that  the 
anuity  ceased  upon  his  death,  and  that  the  4000/.  never  vested  in  him. 

The  executrix  having,  in  mistake,  made  payments  to  A.  in  respect  of  his  annuity 
or  two  years  before  he  attained  twenty-one,  was  entitled  to  retain  them  out  of  the 
uture  payments  of  the  annuity. 

An  order,  authorizing  her  to  retain  them,  and  made  upon  petition,  after  the  decree 
lad  been  pawed  and  entered,  it  regular. 
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18S7.  ,  tnund  Worthington  Livesey^  the  sum  of  200/.  annually, 
when  he  attains  the  age  of  twenty-one  years,  and  before 
that  period  such  part  as  may  be  judged  proper  out  of 
the  200/.  bequeathed  to  him,  so  as  to  give  him  a  good 
education ;  being  desirous  that  he  may  be  brought  up 
in  a  judicious  manner,  to  give  him  a  degree  of  respect- 
ability in  society  equal  to  his  family  and  fortune,  which 
have  always  supported  honourable  and  useful  charactei^ 
in  life.  As  to  the  principal,  my  mind  is,  that  my  said 
daughters,  Jane  and  Eliza^  shall  have  full  power  to 
dispose  of  it  in  such  proportions  as  they  by  will  shall 
direct,  to  their  children  or  grandchildren  respectively, 
except  that  proportion  of  principal  given  to  Eliza^  and 
from  which  the  interest  is  to  arise  to  my  grandson,  vix. 
4000/.,  which  sum  shall  be  my  grandson's  property; 
but  in  case  either  of  them  should  die  without  having 
lawful  issue,  then  my  will  is,  that  the  fortune  of  her  so 
dying  shall  revert  to  and  become  the  property  of  the 
surviving  one,  her  children,  or  grandchildren,  to  be 
disposed  of  to  them  in  such  proportions  as  the  one 
departing  this  life  shall  will  and  direct ;  and  she  shall 
also  have  the  power  of  bequeathing  unto  her  husband, 
provided  ^e  leaves  one,  100/.  per  annum  as  anannui^Ty 
to  be  issuing  from  and  out  of  the  moiety  so  disposed  of; 
which  moiety  is  to  be  subject  to  the  restriction,  limita- 
tion, and  distribution  aforesaid." 

The  testator  died  in  1800,  leaving  his  widow  and  hb 
two  daughters,  Jane  and  Eliza^  him  surviving.  The 
widow  died  in  July  1815.  Edmund  TVorthingtan  Lavese^f 
who  was  the  eldest  son  of  Eliza^  attained  his  full  age  in 
August  1817,  up  to  which  time  no  part  of  the  testator^s 
estate  had  been  applied  towards  lib  maintenance  or 
education. 

In  Naoember  181  ?»  a  bill  was  filed  by  Jane  Uxiesq^ 
the  daughter  and  personal  representative  of  the  testator, 

and 
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and  by  her  husband,  in  order  to  have  the  rights  of  the 
parties  under  the  will  dedared. 

Edmund  fVotthington  Livesey  insisted  by  his  answer^ 
that  he  was  entitled  to  the  annuity  of  200/.  from  tlie 
dme  of  the  testator's  death,  and  that,  on  his  attaining 
twoity-one,  the  testator's  widow  being  then  dead,  the 
4000/.  became  payable  to  him. 

The  other  Defendants  submitted,  that  the  annuity  did 
not  commence,  till  Edmund  Worthington  Livesey  attained 
the  age  of  twenty-one,  or,  at  all  events,  till  the  death  of 
the  testator's  widow. 

On  the  19th  of  Naoember  1821,  the  cause  was  heard 
before  the  Master  of  the  Rolls,  and  a  decree  was 
pronounced. 

The  Plaintiffs,  conceiving  that  Edmund  Worihington 
Lhesey  was  entitled  to  the  annuity  for  the  two  years 
which  elapsed  between  the  death  of  the  testator's  widow 
and  his  attaining  the  age  of  twenty-one,  had  paid  it  to 
him,  and  had  deducted  400^.  out  of  that  moiety  of  the  in- 
terest which  was  payable  to  Eliza.  At  the  hearing,  how- 
ever, the  Master  of  the  Rolls  declared  it  to  be  his  opinion, 
that  the  annuity  did  not  commence  till  Edmund  attained 
twenty-one ;  and,  upon  this,  Eliza^  after  judgment  was 
pronounced,  but  before  the  decree  was  drawn  up,  pre- 
sented a  petition,  praying  that  a  direction  might  be  added 
for  the  payment  to  her  of  the  400/.,  which  had  been  thus 
withheld. 


it9 


1827. 


LlYESEY 

V. 
LiVESST. 


By  the  decree,  as  added  to  by  the  order  made  on 
this  petition,  it  was  declared,  that  the  clear  residue 
of  the  testator's  estate,  aft^r  the  decease  of  his  widow, 
became   vested   in   his   trustees   and   executors,   upon 

Vol.  III.  U  trust 
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1827.  trust  to  pay  the  interest  to  the  testator's  daughters 
in  moieties  during  their  respective  lives,  for  their  separate 
use,  subject  to  a  deduction,  out  of  the  interest  payable 
to  Eliza^  of  200/.  per  annum  to  Edmund  Worihington 
Liveseyj  upon  his  attaining  the  age  of  twenty-one  years, 
and  to  commence  from  that  time  and  not  before ;  that 
the  4000/.,  bequeathed  to  Edmund  Worihington  Uvesey^ 
was  payable,  upon  the  decease  of  Eliza  Livesey^  out  of 
the  moiety  bequeathed  for  tlie  benefit  of  her  and  her 
children,  upon  the  terms  and  according  to  the  directions 
of  the  will ;  that  the  power  to  apply  part  of  the  interest 
of  the  residue  for  the  education  of  Edmund  fVorthingfon 
Live$ey  during  his  minority  did  not  arise,  until  after  the 
death  of  the  testator's  widow ;  that,  upon  her  decease, 
the  exercise  of  such  power  depended  upon  the  ability  of 
the  father  of  Edmund  Worthington  Livesey  to  support 
and  maintain  him ;  and  that  no  evidence  had  been  given 
to  shew,  that  any  sum  of  money  became  payable  in  respect 
of  that  direction  in  the  testator's  will :  — And,  thePlaintiffi 
having  deducted  from  the  moiety  of  the  interest  of  the 
residuary  estate,  payable  to  Eliza  Livesey^  the  sum  of 
4000/.  in  respect  of  the  annuity  claimed  by  Edmund 
Woi-thington  Livesey^  for  the  period  between  the  decease 
of  the  widow  and  his  attaining  the  age  of  twenty-one 
years,  —  it  was  ordered,  that  the  Plaintiffs  should  forth- 
with pay  the  sum  of  400/.  unto  Eliza  Livesey. 

On  the  5th  of  July  1822,  the  Plaintiffs  presented  a 
petition,  stating,  that,  after  Edmund  attained  his  full  age, 
they  had  paid  over  to  him  the  400/.  which  had  been  re- 
tained out  of  Eliza's  share  of  the  interest,  in  order  to 
satisfy  the  annuity  for  the  two  years  which  intervened 
between  the  death  of  the  testator's  widow  and  the  ter- 
mination of  Edmund's  minority.  It  prayed  that  a 
direction  might  be  added  to  the  decree,  to  enable  them 
to  retain  the  400/.  out  of  the  growing  payments  of 

Edmund's 
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Edmund^s  annuity.  Before  the  petition  was  heard,  the 
decree  was  drawn  up.  But  by  an  order,  bearing  date 
on  the  29th  of  Jidi/  1822,  the  Master  of  the  Rolls 
directed,  that  the  Plaintiffs  should  be  at  liberty  to 
deduct  out  of  the  future  payments  of  the  annuity,  such 
sums  as  they  had  paid  in  respect  of  the  annuity  before 
Edmund  attained  the  age  of  twenty-one  years. 


1827. 


From  this  order,  and  also  from  the  decree,  Edmund 
Worthingtofi  Livesey  appealed.  The  petition  of  appeal 
insisted,  that  the  Court  ought  to  have  declared  that  he 
was  entitled  to  the  annuity  of  200/.,  or  the  sum  of  200/. 
per  annum,  as  the  interest  of  the  4000/.,  from  the  death 
of  the  testator,  or  at  least  from  the  death  of  the  widow, 
Jane  Worthington^  till  the  payment  of  the  4000/. ;  and 
that  the  4000/.  ought  to  have  been  ordered  to  be  paid  to 
him,  or  at  least  that  there  ought  to  have  been  a  de- 
claration, that  he  took  a  vested  interest  in  that  sum,  and 
that  it  should  be  paid  to  him,  his  executors,  adminis* 
trators,  or  assigns,  upon  the  death  of  his  mother,  Eliza 
lAvesey. 


Mr.  Shadwelly  Mr.  Preston^  and  Mr.  Duckxvortk,  for 
the  Appellant 

I.  The  testator  directs  his  trustees  ^^  to  pay  to  Edmund 
Worthington  Livesey  200/.  annually  when  he  attains 
twenty -one,  and,  before  that  period,  such  part  as  may 
be  adjudged  proper  out  of  the  200/.  bequeathed  to  him." 
The  200/.  a  year  is  expressly  spoken  of  as  bequeathed 
to  Edmund  even  before  he  attains  twenty-one ;  but,  during 
his  minority,  as  the  payments  could  not  be  made  to  him- 
self, only  such  part  of  the  annual  sum  given  to  him,  as 
might  be  necessary  for  his  education,  was  to  be  ex- 
pended ;  the  residue  w^  to  accumulate  for  his  benefit. 
The  bequest,  therefore,  of  the  200/.  a  yfear^  even  if  it 

U  2  were 
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were  a  mere  annuity  unconnected  with  any  other  gift,  it 
not  post(toned  dll  the  legatee  attains  his  full  age. 

» 

Ii>  fact,  however,  the  200/.  a  year  is  not  so  much  an 
afnnulty,  as  the  interest  of  a  principal  sum  bequeathed 
to  Edmund  i  for'  the  testator  speaks  of  that  proportion 
of  the  principal  of  his  fortune,  ^^  from  which  the  interest 
is  to  arise  to  my  grandson,  viz.  4000/.,  which  sum  shall 
be  my  grandson's  property/'  This  is  an  immediate 
bequest  of  the  4O00/. ;  Globerry  v.  Lampen  {a) ;  and,  till 
the  principal  sum  is  paid  to  him,  lie  is  to  receive  200JL 
a  year  as  interest*  That  interest  must,  therefore,  nm 
fVoni  the  death  of  the  testator,  unless  a  clearly  expressed 
intention  to  the  contrary  can  be  found  in  the  will :  and, 
though  there  may  be  some  reason  for  supposing,  that 
the  benefits  given  to  the  grandson  were  not  to  take 
effect  -till,  the  death  of  the  testator's  widow,  there  is 
no  ground  on  which  they  can  be  postponed  to  any 
later  period. 


II.  Supposing  that  payment  of  the  200/.  was  not  to 
commence,  according  to  the  true  construction  of  the 
will,  till  Edmund  was  twenty-one  years  of  age,  yet  the 
execiltrix  cannot  recover  back  from  him  the  400/.,  which 
she. paid  .to  him  .in  respect  of  the  annuity  for  the  two 
years  immediately  preceding  his  attainipent  of  his  foil 
age :  for  those  payments  were  made  wil;h  perfect  know- 
ledge of  the  &cts ;  and  if  there  was  any  mistake,  it  was, 
at  the  utmost,  merely  a  mi^t^e  in  point  of  law.  £m- 
bane  n,  Dacres{b\  Skyring  v.  Greenwood  (c).  Even  if 
those  payments  could  be  recovered  back,  they  would 
constitute  merely  an  ordinary  debt  owing  by  Edmund 

to 


(a)  Fre,e^.2S.'    i  Equ.    Cat.        {b)  5  Taunt.  145. 
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to  the  executrix ;  and  on  no  principle  caa  they;  be  con-^ 
ddered  as  a  charge  on  the  future  grooving  payinents  of 
the  annuity. 

The  order  authorizing  the  Plamtiffi;  tp  retain  the 
ffOOL  is  wrong  in  fotm,  as  well  as  in  substance;  for  the 
sffect  of  it  is  to  vary  the  decree*  It  take3  away  froqi  Ed^, 
mund  part  of  what  the  decree  has  given  him.  If  the 
Plaintiffs  had  a  case  which  entitled  them  to  that  relief, 
itill  they  ought  to  have  brought  it  forward  by  a  supple- 
mental bill. 

Sir  Charles  Wefherell  arid   Mr.  BicJcersteth^  for  the 

•  ■  .    •  •  • 

children  of  the  Plaintiffs. 

■  *         *       ' '        ■ 

■  •  * 

'It  is  Evident,  that  the  benefits  given  to  the  grandson 
nrere  not  to  commence,  till  after  the  death  of  the  testator's 
sridow ;  for  the  trust,  by  means  of  which  the  payments 
n^re  to  be  made  to  him,  wa$  not  to  arise*  during  her  life. 
[t  is  further  clear  that  the  4000/.  was  to  remkiri  a  part 
o( Elizc^s  moiety  of  the  fund  during  her  life;  and  all  tliat 
Edmund  is  entitled  to,  in' the'iineantime,  is  the  200/.  a 
^ear.   This  annuity  of  200/.  was  to  commence  only  from 

m 

his  attainment  of  his  full  age ;  and  though  a  discretion 
was  given  to  the  trustees  to  make  an  ^allowance,  for  his 
education  and  maintenance  during  his  infancy,  they  did 
Dot  think,  that  the  circumstances  of  the  family  rendered 
it  advisable  for  them  to  do  so. 


S9S 


L827. 


Mr.  Pejn/Sf  for  Eliza  Livesey^  followed  the  same  line 
of  argument. 

Mrl  Home  and  Mr.  Wray^  for  the  Plaintiffs. 

If  the  decree  puts  the  true  construction  on  the  will, 
the  order  made  on  the  petition  is  correct  both  in  form 

U  3  and 
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and  in  substance.  It  does  not  vary  the  decree ;  but  it 
enables  the  trustee  to  deal  with  the  tnist«fund  according 
to  the  rights  which  the  decree  has  declared.  Brisbane 
V.  DavieSj  and  that  class  of  authorities,  have  no  applica- 
tion to  a  question  between  trustee  and  cestuique  trust. 
If  a  trustee  makes  over-payments  to  a  cestuique  trust,  he 
may  unquestionably  reimburse  himself  out  of  the  trust- 
fund. 


OcLso.  7%^  Lord  Chancellor. 

Although  this  will  is  very  inartificially  and  ignorantly 
drawn,  there  does  not  appear  to  me  to  be  any  serious 
difficulty  in  the  construction  of  it,  with  reference  to  the 
events  which  have  occurred.  The  trustees  are  directed 
by  the  testator  to  pay  and  apply  200/.  a  year  for  the 
benefit  of  his  grandson,  Edmund  Worthington  Uvesey, 
when  he  attains  the  age  of  twenty-one  years ;  and  this 
payment  is  to  be  made  out  of  the  half  share  of  the 
interest  allotted  to  Eliza  Worthington.  It  appears  to 
have  been  the  intention  of  the  testator,  that  this  payment 
should  be  continued  during  the  life  of  Eliza  Livesey  the 
mother,  and  that  the  sum  of  4000/.,  the  principal  from 
which  that  annual  sum  was  to  arise,  should  be  paid  to 
the  legatee  at  her  death. 

The  testator,  in  adverting  to  the  fund  vested  in  the 
trustees,  the  interest  of  which  was  to  be  shared  equally 
by  his  two  daughters,  (with  the  deduction  from  Eliza 
iVortkingion^s  portion  of  her  son's  annuity),  gives  to  his 
daughters  the  power  of  disposing  by  will  of  their  re- 
spective shares  among  their  children  or  grandchildren ; 
but  says,  in  effect,  as  to  Eliza  Worthington* s  share,  that 
one  of  her  children,  viz.  Edmund  Worthington  Uvesejfy 
should  have  a  certain  part,  viz.  4000/.,  the  sum  firom 

which 
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which  his  annuity  had  arisen,  and  which  is  described  by  1827. 
the  testator  as  a  proportion  of  the  principal  given  to  his 
daughters.  It  appears,  then,  I  think,  to  have  been  the 
intention  of  the  testator  that  this  sum  should  not  be 
paid  to  his  grandson,  until  his  daughter  Eliza's  death, 
when  the  residue  of  her  share  would  be  distributed 
among  her  children  or  grandchildren,  under  the  power 
given  to  her  for  that  purpose  by  the  testator.  .  The 
authority  conferred  upon  the  trustees  with  respect  to 
the  allowance  for  the  education  of  the  grandson,  does 
not  vary  the  question.  I  am  of  opinion,  therefore,  that 
the  judgment  of  the  Master  of  the  Rolls  was  right,  and 
that  the  decree  ought  to  be  affirmed. 

With  respect  to  the  order  upon  the  petition,  it  ap* 
pears,  that,  after  the  commencement  of  the  suit,  the 
annuity  was  paid  to  Edmund  Worthington  Livesey  for 
two  years,  the  period  which  elapsed  from  the  death  of 
Jane  Worthington  to  his  attaining  the  age  of  twenty-one. 
The  payment  was  made  upon  an  erroneous  supposition, 
that  he  was  entitled  to  it;  and  an  equal  amount  was 
deducted  from  the  moiety  of  the  interest  payable  to 
Eiiza  Livesey  under  the  will.  After  the  Master  of  the 
Rolls  had  given  judgment  in  the  cause,  but  before  the 
decree  was  drawn  up,  n  petition  was  presented  by  Eliza 
livesey,  praying  that  the  sum,  which  had  been  so  de- 
ducted from  her  moiety  of  the  interest,  might  be  directed 
to  be  paid  to  her;  and  this  was  ordered  accordingly  in 
the  decree.  A  petition  was  then  presented  on  the  part  of 
Jane  Livesey  the  executrix,  submitting  that  she  was  en- 
titled to  be  repaid  this  sum,  and  praying  that  she  might 
be  allowed  to  retain  it  out  of  the  future  instalments  of 
the  annuity  payable  to  Edmund  Worthington  Livesey. 
An  order  was  made  upon  this  petition,  after  the  decree 
was  passed. 

U  4  It 
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1827*  It  was  omtended  that  this  was  iir^rolar,  and  that  dio 

Court  had.  DO  jurisdiction  to  make  the  order*  Then 
can  be  no  doubt,  that  this  money  ought  to  be  repaid: 
an4  the  only  question  therefore, -is,  Whether  the  Master 
of  the;  Rolls  was  justified,  in  point  of  form,  in  makhig 
the  order,  in  question?  This  order,  nl^de  upon  tb» 
petition  of  Jane  Uvesof^  does  not  vary  the  decree.  Thci 
decree  merely  declares  the  rights  of  the  parties  under 
the  will,  with  the  excq>tion  of  the  direcdon  as  to  the 
payment  to  EUza  Livesa^.  The  order  does  pot  make 
any  alteration  in  thes^  particulars.  It  is  an  order  coqi 
sequent  upon  that  declaration.  There  is  no  dispute  m 
to  the  facts.  Edmund  WorthingUm  lAvesey  had  been 
paid  a  sum  of  money  on  account  of  the  bequest  made  to 
him  by  James  Worihingtan.  The  bequest  was  sup- 
posed to  be  more  extensive  than  it  has  since  proved 
The  construction  of  the  will  was  misapprehendedt 
The  order  then  merely  directs  that  such  sum,  so  paidi 
shall  be  considered  in  account  with  the  executrix,  and 
taken  as  fL  part-payment  of  the  bequest  as  now  ascer- 
tained.   Such  is  the  efiect  of  tliQ  order.     1  think,  there- 

■ 

fore,  that  it*  not  only  is  in  substance  just,  as  between 
those,  parties,  but  that  it  is  not  incorrect  in  point  of 
form.  "  . 


■  • 

The  appeal'  must  consequently  be  dismissed.  . 


1 889.  Edmund  Worthington  Lioisey  died  in  May  1 827,  during 

JforcAsj.    the  lifetime  of  his  toother. 

« 

His  sister.  Maty  Carter  Livesey^  who  was  hb  exe- 
cutrix and  the  legatee  of  all  his  personal  property,  pr^ 
sented  a  petition  to  the  Master  of  the  Rolls,  praying  thftt 
the  personal  representative  of  Dr.  JVorthington. mif^ 

be 


CASES  IN  CHANCERY.  297 

« 

be  ordered  to  pay  to  her  the  past  arrears  and  growing        1829. 
payments  of  the  annuity,  until  (he  4000/.  should  become 
payable;  and  that^  in  the  meantime,  the  4000/. .might 
be  secured  under  the  direction  of  the  Court 

This  gave  rise  to  two  questions,  which  were,  to  a 
considerable  ioKient,  dependent  on  each  other : 

First,  Whether  the  4000/.,  though  not  payable  till 
the  death  of  Eliza,  had  vested  in  Edmund  : 

Secondly,  Whether  the  annuity  of  200/.  a  year  con- 
tinued till  the  4000/.'  became  payable,  or  ceased  on  the 
death  of  Edmund, 

Mr.  ^or,  Mr.  Preston,  and  Mr.  Duckaoorih,  in  sup- 
port of  the  petition.  4 

• 

The  testator  has  said  that  the  4000/.  shall  be  his ' 
grandson  Edmund^s  property:  he  has  also.'given  him 
200/.  annually,  from  the  time  lie  attains  twenty-one, 
which-  annual  payment  of  200/.  is  spoken  of  as  beipg 
the  interest  of  the  4000/. ;  and  the  Cojirt  has  declared 
that  the  4000/.  is- payable  at  the  death  of  his  mother. 
This  is,  in  substance,  a  bequest  of  the  4000/.  payable 
at  a  future  time,  with  ,a  direction  that  the  interest  of 
it,  at  5  per  cent,  shall  be  in  the  meantinle  paid  to  the 
legBttee.  The  ioooL,  therefore,  vested  in  Edmund,  and 
his  personal  representative  hgs  a*  right  to  have  t)iat  s^m 
sequred  apd  appropriated.  She  has  also  a  right  tq  have 
the  annual  payment,  which  represents  the  yearly  interest, 
oontinued  to  her,:unul  the  time.for  payii^  the  principal 
arrives.   Ellon  v.  Sheppafd  (a),  Hope  v.LordClifden  (&), 

Schefick 

(a)  1  Bro.  a  C.  532.  {bj  6  Vet.  499. 


.^-.'! 
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1 829.  Schick  V.  Legk  (a),  P(7tm5  v.  Burdett  {b\  ISng  ▼.  0air,(f) 
This  construction  of  the  will  is  conformable  to  the  decree^ 
which  declares  that  the  4000/.,  bequeathed  to  Edmamit 
is  payable  upon  the  decease  oi  Eliza  Umsey^  and  to  die 
language  of  the  Lord  Chancellor,  whm  he  says,  ^  It 
appears  to  have  been  the  intention  of  the  testator,  that 
this  payment  should  be  continued  during  the  life  of  "EiiMa 
Worthington^  the  mother ;  and  that  the  sum  of  400(U, 
the  principal  from  which  that  annual  sum  was  to  arisei 
should  be  paid  to  the  legatee  at  her  death." 

Mr.  PepffSf    Mr.  Wood^    Mr.  Treslove^    and  Mr.  J. 
Russellj  contra. 

The  judgment  and  decree  of  the  Lord  Chanodlor 
must  be  understood  with  reference  to  the  question  which 
was  argued  before  him,  and  to  the  circumstances  as  th^ 
existed  at  that  time.  Edmund  was  then  alive ;  and  he 
contended  that  the  4000/.  became  payable  on  the  death 
either  of  the  testator  or  of  the  testator's  widow.  The 
Lord  Chancellor  rejected  that  construction,  and  hd4 
that  the  death  of  Eliza  was  the  time  of  pajment 
Whether  it  would  be  payable  if  Edmund  should  die  ia 
Eliza*s  lifetime,  was  a  question  which  could  not  then 
come  under  consideration,  because  the  events,  out  of 
which  it  springs,  had  not  then  happened.  Even  if  the 
gift  of  the  200/.  a  year  were  to  be  considered  as  a  be> 
quest  of  the  yearly  produce  of  the  4000/.,  Edmund  vroiAi 
not  have  taken  a  vested  interest  in  the  latter  sum ;  aod 
the  annual  payment  would  have  ceased  with  his  death. 
Batsford  v.  KebbeU.  {d)  But  in  fact  the  annuity  and  the 
4000/.  are  the  subject  of  two  distinct  gifts.  Prim&fade^ 
a  direction  to  pay  200/.  annually  to  A,  B.  will  not  pit>- 

long 

(a)  9  Vet,  300.  (c)  9  Vet.  458. 

\h)  9  Vet,  428.  (rf)  3  Vt%.  363. 
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Nig  the  payment  beyond  J.  B*s  life :  and  here  the  an- 
oity  was  clearly  intended  as  a  personal  provision  for 
idmttndy  which  was  to  be  applied,  as  it  accrued  due, 
>  his  own  individual  benefit.  It  ceased,  therefore,  with 
is  death.  There  is  #t>  gift  of  the  4000/.  distinct  from 
le  clauses  which  fix  the  time  of  payment;  the  time  of 
ajrment,  therefore,  must  be  the  time  of  vesting. 


1829. 


The  general  plan  of  the  testator  was,  to  give  each  of 
is  daughters  a  life-interest  in  a  moiety  of  his  property, 
rith  a  power  of  appointing  that  moiety  by  will  at  her 
leath  among  her  children  and  grandchildren;  and 
bough,  as  to  Edmund,  he  qualified  this  plan  by  exempt- 
Dg  him  from  the  discretionary  power  of  his  mother,  and 
bung  his  share  at  4000/.,  yet  Edmund  was  to  take  that 
1000/.  only  as  any  of  his  brothers  and  sisters  would  take 
the  shares  which  their  mother  might  appoint  to  them  i 
md  those  only  could  take  under  her  appointment,  who 
shoold  be  living  at  her  death.  If  Eliza  were  to  die  with- 
out leaving  issue,  she  would  have  a  power  of  charging 
liie  whole  of  the  moiety  with  an  annuity  to  a  surviving 
bnsband,  and  that  moiety  would  go  over  to  her  sister 
and  her  sister's  children  and  grandchildren.  If  Edmund 
hA  died  under  twenty-one,  in  his  mother's  lifetime, 
ooald  it  have  been  argued,  that  he  took  the  4000/.  ab- 
solately  ?  It  is  impossible  to  except  the  4000/.  from 
the  operation  of  the  ultimate  limitation  over;  and  if 
that  limitation  extends  to  the  4000/.,  Edmund  cannot 
have  taken  a  vested  interest. 


It  is  established  by  the  decree,  that  he  did  not  take  a 
Tested  interest  in  the  4000/.,  before  he  attained  twenty- 
one;  for  if  it  had  vested  in  him,  he  would  have  been 
entitled  to  the  interest.  Upon  attaining  twenty-one  he 
lecame  entitled  to  the  annuity ;  but  what  words  are  to 
)e  found  in  the  will,  which  place  him,  in  the  interval 

between 


•>  ■ 
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1829.  between  his  attaining  twenty-one  and  the  time  when  the 
"  ~  4000/.  was  to  be  payable,  in  a  situation  with  respect  to 
V.  the  4000/.  diflferent  frotn  that  .in  which  he  prenodsly 

was  r-  • 


9 

.    Mr.  4gf^  in  reply* 

*  •  •  • 

The  Master  itfihe  Rolls  stated,  that,  looking  at  the 
decree  and  the  language  of  the  will,  he  could  no^  ay^id 
coming  to  the  conclusion,  that  the  Court,  at  the  bearibj^ 
must  have  been  of  opinion  that  the  testator  intended 
only  a  personal  benefit  to^  JSe^l^/id,  and  that,  though  the 
4000/.  was  excepted  from  the .  mother's  power  of  iqp- 
pouitment,  so  that  ^he  sbiould  have  do  power  to  diminish 
Bdrmind^s  share,  he  was*  not  to  have  it,  unless, his  Mr- 
vived- her.  His^'Honbr,  therefore^  made  tfn  jorder, 
directing  an  account  of  the  arrears  of  the  annuity  w 
crued  die  in  the  lifetune  ot^dmund,  and  dedarinjf  tbt 
tfae'4000/'«  did  not  vest  in  him.  .    .-  • 
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1827. 


COLE  V.  FltZGERALD.(fl)  Jt%5. 

'  FITZGERALD  devised  to  Elizabeth  Cole  his  A  bemieyt  of 

,'     .    .  •    .  ,     household 

ing-house,  garden^  and  premises  at  Bamsey  for  *  furniture  and 

and  bequeathed   to  her  absolutely  all  «  the  hSd'^efctTin 
d  furniture,  and  other  household  effects,  of  Bnd  a  dwelling- 
5  tp  him,  in  the  said  dwelling-houae  and  pr^  ^1^^/^""" 
the  time  af  his  decease."  prises  all  pro- 

■      .      »  pfcrty  placed 

there,  either 

bllowinff-  articles,  amoncr  others,  -were  found  in  for  ornament, 

,•     ^    '.♦,•.   •  or  for  use  or 

ling-house,  or  fn  the  premises,  at  the  testator's .  coasumpdon 

bur  fowling-pieces,  a  pair  of  pistols^  lathes'  and  ^^  ^^* 

8  for  turning,  with  a  quantity  of  ivory,  ma- 

&a,  a  patent  sawing  machine,  a  yipe  and  anvil, 

number  of  tools,   a  copying-machine,  .sever&l 

{ in  frames,  about  b  hundred  voluinfes  'of  such 

ace  in  ordinary  circulation,  an  oirgauj  a  parrot 

h  4  gi'^y  pony,  a  cow,  a  hay-stack, .  and  a  con- 

!  Stock  of  wines  and  liquors.  ^.  ' 

order  of  the  Vice-Chancellor,  bearing  date  the 
January  1823,  it  was  declared,  that  the  pony, 
ling-pieces,  and  parrot  and  cage  *,  formed  part. 
»neral  personal  estate  of  the.  said  testator,  and 

several  other  articles  were   the  property  of 
I  Cde. 

A  peti- 

\d)  I  Sim.  ^Stu.  189. 


ding  to  the  statement  in  ment    of  the   IHce-Chahcellor, 

%.  1 9S.  the  parrot  passed  taken  by  the  reporter.  His  Honor 

bequest  to  Mrs.  Coi^.  declared,  that  the  parrot  did  not 

to  a  note  of  the  judg-  past. 
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1827.  A  petition  of  appeal  was  presented  against  so  much 

of  this  order  as  gave  Mrs.  Cole  the  books,  wines,  and 
liquors,  two  mahogany  turning  lathes,  with  drawers  and 
FiTzoEaALD.  apparatus,  a  patent  sawing  machine  and  apparatus,  two 
grindstones  on  stands,  with  apparatus,  a  work-bench, 
with  three  drawers,  a  vice  and  anvil,  a  mahc^ny  chest 
of  drawers  for  tools,  a  mahogany  letter-copying  madune, 
a  large  quantity  of  tools,  and  a  stock  of  ivory,  hardened 
mahogany,  &c. 

Mr.  Heald  and  Mr.  Garratt,  in  support  of  the  appcaL 

The  effect  of  the  Vice-Chancellor's  order  is,  to  strike 
out  of  the  will  tlie  term  *'  household,"  by  which  the 
bequest  is  limited,  and  to  give  to  the  legatee  of  the 
household  effects  in  the  house  and  premises,  all  the 
effects  which  were  found  there,  whether  they  answer  the 
description  of  household  effects  or  not  By  household 
furniture  the  testator  meant  chairs,  tables,  beds,  and 
other  articles  of  a  similar  kind,  commonly  known  as 
furniture;  by  **  other  household  effects"  he  meant 
pictures,  china,  and  other  articles  intended  for  the 
general  accommodation  of  the  family,  but  not  answering 
the  description  of  ordinary  furniture.  "  Household 
effects"  is  not  a  more  comprehensive  phrase  than 
*^  household  goods ; "  and  in  Slanning  v.  Style  (a)  it  was 
held,  that  a  bequest  of  *^  all  household  goods  and  impfe* 
ments  of  household  in  and  about  the  dwelling-housei" 
did  not  pass  ale  and  beer  which  were  on  the  premises. 
The  general  rule  is,  that  articles,  whose  use  is  in  their 
consumption,  do  not  fall  within  the  description  of  house- 
hold goods  or  household  effects.  Books  will  not  pass 
under  a  bequest  of  household  furniture ;  and  there  is  no 
authority  for  including  them  in  a  bequest  of  household 

effects. 

(a)  3  P.  Wnu.  554. 


t 
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efiects.     The  order,  therefore,  is  erroneous,  in  so  far  as        1827. 
it  gives  Mrs.  Cole  the  books,  wines,  and  liquors.     The      ^  ^^      ' 
other .  articles,  to  which  the  petition  of  appeal  relates,  v. 

could  in  no  way  contribute  to  household  use,  or  promote 
the  general  purposes  of  family  convenience :  they  were 
subservient  only  to  a  particular  pursuit,  and  to  the 
practice  of  the  arts  of  turning  and  carpentry.  The 
ground,  on  which  the  Vice-Chancellor  held  them  to 
pass,  was,  that  they  were  intended  to  be  used  in  the 
house  or  on  the  premises ;  but,  on  the  same  principle, 
a  gallery  of  pictures,  a  library  of  scarce  books,  a  cabinet 
of  ancient  coins  or  medals,  any  collection  of  objects  of 
virtii  or  curiosity,  would  also  have  passed  by  these 
words ;  which  would  be  contrary  to  the  whole  current 
of  authorities.  Porter  v.  Toumay  (a),  Le  Tarrant  v. 
Spencer  (i),  Kelly  v.  Patdett  {c\  JVoolcomb  v.  Wool' 
comb.^d) 

Mr.  Hotme  and  Mr.  Koe,  contra. 

The  Lord  Chancellor. 

It  is  clear  that  this  testator,  by  adding  to  *^  household 
famiture "  **  other  household  effects,"  meant  to  carry 
his  bequest  further  than  merely  to  household  furniture. 
The  only  question  is,  how  far  the  word  "  effects"  is  con- 
trolled by  the  word  ^*  household;"  and  though  some 
doubt  may  be  entertained  with  respect  to  the  wines  and 
liquors,  the  books,  and  the  turning  machinery,  I  do  not 
see  any  sufficient  reason  for  excluding  any  of  them  from 
the  bequest  to  Mrs.  Ccle. 

Order  affirmed. 

(fl)  3  Vet.  31 1.  (c)  1  Vet,  sen.  97. 

\b)  Ambi.  605.  (rf)  5  P.  Wmt.  1 12. 
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3%  5.  HOPKINS  o.  TO WLK  (tf) 

Atesutrixbe-  ZJANNAH  LAMB  by  her  will  devised  a  Irediold 
m^eij  of ^he  ine3suage  at    Walthamstctw   to   trustees  and  their 

residue  of  her  heirs  upon  trust  to  pay  the  tents  to  her  daughter  Haih 
toher daugh-    '^  Killingsley  for  her  separate  use  during  the  joint 

ter  Hannah^      Y\\e$  of  her  and  her  husband ;  and  ki  case  she  should 
for  her  sepa- 
rate use,  dur-    survive  her  husband,  to  permit  her  to  receive  the  rents 

Ih^  ofiier'  '  ^"^^"8  ^^^  natural  life ;  remainder  to  iifanfurA's  children, 

and  her  bus-  living  at  her  deoeifse^  as  tenants  in  common  in  tail  ge- 

shesunifed  neral;    remainder    to  the    testatrix's  daughter  Mag 

himytoJief  Cooper  in  tail;  remainder  to  the  right  heirs  of  the  testt- 

not,  to  such  trix.    She  then,  after  bequeathing  lOOOl.  to  Maty  Coagtt 

of  her  children  ^nd  500/.  to  her  husband,  devised  aireehold  messiuuK 
living  at  her  •  ^      ^^ 

decease  as  at  ^rentaoood  to  Mary  Cooper  in  tail;  remainder  to 
twenty-^nT^^  trustees  and  their  heirs  on  trusts  the  same  (with  the 
with  a  bequest  exception  of  the  estate  tail  liitiited  to  Mary  Cooper)  n 

were  no  such    ^^^  trests  which  had  been  declared  of  the  messuage  at 

children,  to        WalihamUcm. 

another 

daughter, 

h^iWren-  ^^^^  *^"™®  ^^^^^  bequests,  the  testatrix  fpiTe  tfc^ 
and  she  be-  rcfisidue  of  her  estate  to  trustees,  their  execaton»  flid. 
queathed  the  odnt 

other  moiety  .•P""' 

to  her  daughter  Mary,  for  her  separate  use,  during  the  joint  lives  of  bernidiflr 
husband,  and,  after  her  decease,  to  such  of  h^r  children  living  at  her  doccBM  0 
should  attain  twenty-one;  and  if  there  were  no  such  children  o(  Mjfiry,  to^mmi^ 
and  her  children,  in  like  manner  as  the  first  moiety ;  with  a  proviso^  that,  if  Ilnmd 
died  in  her  husband's  lifetime,  and  should  not  have  a  child  living  at  her  decease  who 
should  attain  twenty-one,  the  second  moiety  was  to  go  over  to  ffmmak^t  eiecolan 
and  administrators ;  and  that,  in  like  manner,  the  first  mentioned  moieiij,  in  tfe 
event  in  which  it  was  limited  oVer,  should,  if  Maty  had  not  a  child  living  at  hf 
death  who  should  attain  twenty-one,  go  over  to  Mary^s  executors  and  adniifli" 
trators:  by  a  codicil,  the  testatrix  gave  1500/-,  if  Maty  died  without  leaving  Uif 
child  who  attained  twcnty-<fne,  to  Hannah  and  her  children,  in  the  same  manner  ai 
was  in  the  will  directed  touching  the  first  mentioned  moiety  of  the  reddue;  and  it 
case  both  daughters  died  without  leaving  any  child  living  who  should  attain  tveiit]^ 
one,  she  bequeathed  the  1500/.,  together  with  all  the  residue  of  her  personal  estitt^ 
to  A. :  both  the  daughters  died  without  issue,  but  Hannah  survtved  her  husbtfMt: 
Held,  nevertheless,  that  A,  was  entitled  to  the  residue. 

(a)  1  5tm.  4- iS/«.  357. 
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administrators,  upon  trust  to  invest  the  same  on  govern- 
ment or  real  securities,  and  pay  the  interest  of  one 
moiety  thereof  to  Hannah  during  the  joint  lives  of  her 
and  her  husband  for  her  separate  use;  and  in  case 
Hannah  should  survive  her  husband,  then  upon  trust  to 
stand  possessed  of  one  moiety  of  the  residue  for  her  use ; 
but  if  Jihe  did  not  survive  her  husband,  then  in  trust  for 
tier  children  in  the  manner  therein  mentioned,  with  a 
limitation  over^  if  she  had  no  children  living  at  her  de- 
cease who  should' attain  twenty-one,  in  favour  of  Jfary 
Copper  and  her  children,  in  the  same  manner  as  was 
thereinafter  directed  touching  the  other  moiety  of  the 
estate.  The  trusts  of  the  other  moiety  were,  to  the 
separate  use  of  Mary  during  the  joint  lives  of  her  and 
her  husband ;  and  after  her  decease,  for  her  children  as 
therein  mentioned ;  with  a  limitation  aver,  in  case  she 
had  DO  children  living  at  her  decease  who  should  attain 
twenty-oqe,  in  iavour  of  Hannah  ^nd  her  children,  in 
the  sdine  manner  as  was  directed  touching  the  first- 
mentioned  moiety.  A  proviso  fallowed,  that,  if  Hannah 
died  in  her  husband's  lifetime,  and  should  not  have  a 
child,  living  at  her  decease,  who  should  attain  twenty- 
oiiey  this  second  moiety  should  go  over  to  HannaKs 
executors  and  administrators ;  and  that,  in  like  manner, 
the.  first-mentioned  moiety,  in  the  event  on  which  it 
ipraa limited  ovei*,  should,  if  Mary  had.  not  a  child,  living 
at  l)er  d^hj  who  should  attain  twenty-one,  go  over  to 
fiian/s  executors  and  administrators. 


1827. 


Hopkins 

TOWLS. 


By  a  codicil  the  testatrix  altered  her  disposition  of 
the  freehold  at  WalthamstoWj  so  as  to  give  it,  after  failure 
of.  Hafmaffs  issue,  to  trustees  and  their  heirs,  on  trust 
for  the  separate  lise  of  Mary  during  the  joint  lives  of 
herself  and  her  husband,  and,  after  the  husband's  decease, 
for  Mary  during  her  life;  remainder  to  Mary's  children 
living  at  her  decease  as  tenants  in  common  in  tail ;  re- 

Vol,  III.  X  mainder 
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mainder  in  fee  to  all  the  children  of  tlie  testatrix's  two 
brothers  who  should  be  then  living.     The  devise  of  die 
freehold  at  Brentwood  was  likewise  revoked ;  and  it  was 
given  to  trustees,  on  trust  for  the  separate  use  of  Mmjf 
during  the  joint  lives  of  her  and  her  husband ;  renuundier 
to  her  for  life,  if  she  survived  her  husband ;  remainder  to 
her  children  living  at  her  decease  as  tenants  in  common  in 
tail ;  remainder  to  Hannah  and  her  issue  in  like  manner 
as  the  same  was  given  to  her  and  them  by  the  wiU ; 
mainder  in  fee  to  the  children   of  the  testatrix's 
brothers  who  should  be  then  living.  The  testatrix  iiirtfaep 
revoked  the  bequests  of  the  1000/.  and  500/.  to.  Mrs* 
Cooper  and  her  husband :  and,  in  lieu  thereof,  she  gave 
1500/.  to  the  trustees  upon  certain  trusts  for  Marjf  Cooper 
and  her  children ;  and,  if  Mary  Cooper  should  not  haves 
child  living  at  her  decease  who  should  attain  twenty-one^ 
the  trustees  were  to  stand  possessed  of  the  1500/.  intrust 
for  Hannah  and  her  children  in  the  same  manner  as  in  tke 
will  was  directed  touching  the  first-mentioned  moiety  of 
the  residue  therein  given  to  the  trustees  for  the  separate 
use  of  Hannah  and  her  children :  but,  in  case  both  iff 
daughters  should  die  ^without  leaving  any  child  or  (Mir 
dren  living  at  the  time  of  their  respective  deaths^  v 
leaving  such,  they  should  all  die  under  the  age  of  twenty 
one  years,  then  the  trustees  were  to  stand  possessed  of 
the  1500/.,  together  witli  all  the  residue  of  her  personti 
estate,  by  her  will  given  to  them  in  trust  for  the  separate 
use  of  her  two  daughters  and  their  children  as  therein 
was  mentioned,  in   trust  for  all  the  children  of  her 
two  brothers  who  should  be  then  living,  share  and  sbsre 
alike,  and  to,  for,  and  upon  no  other  use,  purpose  oir 
intent  whatever.     The  codicil  confirmed  the  former  willy 
so  far  as  the  same  was  not  thereby  altered. 


Hannah  survived  both  her  husband  and  Mary:  esA 

she  and  Mary  both  died  without  issue. 

The 
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<]uestion  in  the  cause  was,  Whether,  in  the  events 
bad  happened,  the  1500/.,  and  the  residue  of  the 
il  estate,  belonged  to  Hannah  absolutely,  or  went 
iti  ber  death,  to  the  children  of  the  testatrix's 

*8. 


1827; 


Vioe-Chancellor  decided  in  favour  of  the  chil* 
*  the  brothers,  (a)  An  appeal  against  his  decree 
*esented  by  the  parties  who  claimed  through 
h. 


Preston^  for  the  appeal. 

testatrix  in  her  will  contemplates  two  events  — ;• 
nt  of  Hannah  surviving  her  husband,  and  the 
f  her  dying  in  his  lifetime.  Hannah^  if  she  sur- 
er husband,  is  to  take  one  moiety  of  the  residue 
lately  and  absolutely,  and  the  other  moiety  she 
ces  absolutely  in  contingent  reversion,  subject  only 
Qterests  given  io Mary  VLXiAMarj/ a  children;  and, in 
int,  the  children  of  Hannah  take  no  interest  in  the 
u  On  the  other  hand,  if  Hannah  does  not  survive 
sband,  her  children  take  interests  in  the  residue, 
nitations  over,  in  case  none  of  them  should  attain 
-one.  Now,  the  words  in  the  codicil,  "  in  case 
d  daughters  should  happen  to  die  without  leaving 
ild  or  children  living  at  the  time  of  their  respec- 
aths,  or  leaving  such,  they  should  happen  to  die 
twenty-one,"  and  the  disposition  of  her  property 

the  testatrix  makes,  if  that  contingency  shoukl 
1,  must  be  confined  to  the  latter  of  the  two  events; 
(vas  only  on  that  event  that  the  childrenr  couTd 
ly  thing;  and  nothing  is  given  over  to  the  children 
brothers,  except  where  the  children  of  the  daugh- 
ters 

Sim,  4*  Stu.  344.,  where  the  will  and  codicil  are  set  forth 
length. 
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ters  might  have  taken.  The  children  of  the  brothers 
are  clearly  postponed  to  the  children  of  Hannah  s  the 
children  of  Hannah  are  altoge,ther  set  aside  .  for  the 
sake  of  their  mother^  if  the  mother  survives  the  hus- 
band :  and  if  she  would  have  an  absolute  title  agunst 
her  children,  mych  more  will  she  have  an  absolute  tide 
against  those  who  are  merely  substituted  inher  children's 
stead. 


Suppose  that,  Mary  having  died  without  leaving 
issue,  Hannah  KiUingdey,  having  surviyed  her  husband, 
had  left  a  -child  under  twenty-one,  it  is  clear,  if  that 
child  afterwards  attained  twenty-one,  that,  undet*  tbe 
will,  the .  residue  would  have  vested  in  Hannah  ab- 
solutely ;  and  there  are  no  words  in  the  codicil,  whid, 
in  that  state  of  circumstances,  could  be  supposed  to 

■  *  « 

diminish  her  interest.  Therefore,  th^  trust  which  is 
decl{ired  in  the  will,  for.  the  use  and  benefit  of  HannAi 
in  case  she  survives  her  husband,  is  not  revoked ;  and 
it  is  only  under  that  trust,  and  not  by  virtue  of  any 
words  in.the  codicil,  that  Hannah  takes  any  interest  in  the 
residue.  Suppose,  again,  that  Hannah's  child  had  died 
under  age,  but  that  Mary  had  left  a  child  who  attained 
twenty-one ;  in  tliat  case,  too,  Hannah  would  have  been 
entitled  to  a  moiety  of.  the  residue  absolutely.  But  can 
it  be  reasonably  supposed,  that  she  was  to  take  the 
whole  or  a  moiety  (as  the  case  might  be)  absolutely)  if 
either  she  or  her  sister  had  a  child  who  attained  twen^- 
one,  and  that  he^  interest  w^  to  be  cut  down,  in  case 
neither  she  nor  her  sister  left  a  child  who  attained  that 
age?. 


The  codicil  does  not  recite  the  disposition  of  the 
residue  which  was  made  by  the  will,  but  only  refers  to 
itj  and  the  clause  of  the  codicil,  on  which  the  question 
arises,  must  be  considered,  not  as  a  revocation  of  tbe 

residnaiy 
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residuary  bequest,  but  as  an  addition  to  it  by  way  of 
modification.  Read  the  will  and  codicil  as  one  instru- 
ment, and  this  clause  of  the  codicil  would  naturally  find  its 
place  after  the  contingent  bequest  oiMati/s  share  to  Han^ 
fwh  and  her  children,  and  before  the  contingent  limitation 
to  the  executors  of  the  |wo  daughters.  It  is  not  neces* 
sary  to  add  words  to  the  codicil.  If  the  codicil  be  read  and 
understood  in  its  true  connection  with  the  will,  the  con- 
struction for  which  the  appellants  contend  follows  from 
the  very  words  used.  Even  if  that  construction  were 
to  be  fully  expressed  in  language,  we  should  have  to 
insert  only  the  words,  **  subject  as  aforesaid,''  after  the 
Erection  that  the  trustees  should  stand  possessed  of  the 
1500/.,  and  the  residue  of  the  personal  estate ;  and  the 
reference  made  by  the  codicils  to  the  will,  is  in  substance 
equivalent  to  such  words.  There  are  many  cases  in  which 
the  Court  has  supplied  a  contingency,  where  the  omis- 
sion .would  have  produced  an  incongruity.  Coryton  v. 
Hebfar{a)j  fVillett  v,  Sandford{b\  Spalding  v.  Spald" 
ing.  (c)  Here  it  is  scarcely  necessary  lo  supply  any 
omission:  we  ask  merely  that  words,  which  (to  say  the 
least)  are  ambiguous,  may  have  that  meaning  put  upon 
them,  which  is  most  conformable  to  the  whole  t^nor  of  the 
instrument.  On  the  other  hand,  to  sustain  the  con^ 
struction  adopted  by  the  decree,  words  must  be  added 
to  that  clause  of  the  will,  in  which  the  testatrix  directs 
that,  **  in  case  Hannah  should  survive  her  husband,  the 
tmstees  should  stand  possessed  of  one  moiety  of  the 
residue  for  the  use  and  benefit  of  iiZan;?^^ : "  for,  accord- 
ing to  the  decree,  this  clause  is  neither  left  untouched 
nor  wholly  revoked  by  the  codicil,  but  is  revoked  in 
some  events  and  is  not  revoked  in  others ;  and  words 
mast  be  inserted  to  specify  and  distinguish  these  events^ 

the 
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The  Vice-Chancellor  founds  his  judgment  principally 
on  the  alterations  made  by  the  codicil  in  the  disposition 
of  the  two  freehold  messuages,  and  of  the  1500/.;  and 
he  adds,  **  The  purpose  of  the  codicil,  therefore,  seems 
to  be,  in  case  of  the  failure  of  the  daughters  and  thdr 
children,  to  take  away  the  ab%>lute  interests  which,  by 
the  will,  would  have  vested  in  the  daughters,  and  to 
substitute   the   Sieares  as   the   general   objects   of  her 
bounty."     But  it  is  a  mistake  to  speak  of  the  daughier^ 
as  taking  absolute  interests ;  Mary  took  only  her  pecu- 
niary legacy  absolutely,  and  nothing  else  ;  Hannah  alone 
took  an  absolute  interest  in  the  residue :  and  the  parts  of 
the  codicil,  to  which  the  Vice-Chancellor  has  referred,  in 
no  respect  diminish,  but,  on  the  contrary,  increase  the  in- 
terests which'  the  will  gave  HannaJi  her  and  her  children. 
The  devise  of  the  estate  at  fValtkamstaw  remains  un- 
altered, as  to  her  and  her  children.    Their  interest  in  re- 
mainder in  the  freehold  dX  Brentwood \s  augmented,  because 
the  prior  interest  is  reduced  from  an  immediate  estate  tail, 
to  a  life  estate,  with  a  contingent  estate  tail  in  remainder; 
and  a  contingent  interest  is  given  them  in  the  1500/^ 
which  the  will  had  bequeathed  absolutely  to  other  persons. 
In  no  respect,  therefore,  does  it  appear  to  have  been  the 
purpose  of  the  codicil  to  diminish  or  take  away  any  in- 
terest which  the  will  gave  Hannah  or  her  children.    lu 
fact,  all  that  the  testatrix  meant  in  this  part  of  the  codicil 
was,  to  substitute  a  contingent  bequest  to  the  children 
of  her  brothers,  in  lieu  of  the  contingent  bequest  to  the 
personal  representatives  of  her  daughters  :  but  she  did 
not  mean  to  disturb  in  any  other  respect  the  disposition 
which  she  had  made  of  the  residue.     On  the  contrary! 
she  recognizes  and  affirms  that  disposition.     For,  in  the 
clause  immediately  preceding,  she  gives  the  1500/.  (sub- 
ject to  the  interest  of  Mary  and  children)  to  Hannah 
and  her  children  in  the  same  manner  as  the  will  gave 
to  her  and  them  the  moiety  of  the  residue;  and  she 

uses 
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uses  not  a  single  word  which  could  intimate  an  inten- 
tion to  alter  entirely  the  mode  in  which  that  moiety 
was  to  go.  But,  according  to  the  decree  of  the  Vice- 
Chancellor,  the  disposition  of  the  moiety  made  by  the 
will  is  to  be  revoked,  and  the  1500/.  is  to  be  given  to 
Hannah  and  her  children  —  not  **  in  the  same  manner 
as  was  in  the  will  directed  touching  the  first  moiety  of 
the  residue,"  —  but  in  a  manner  altogether  different 
from,  and  inconsistent  with,  the  arrangements  of  the 
wiU. 


SH 
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Mr.  Home  and  Mr.  Seton  also  argued  in  support  of 
the  appeal. 

Mr.  Sugden  and  Mr.  Shadwell^  in  support  of  the  de- 
cree, referred  to  the  reasons  assigned  in  the  judgment  of 
the  Vice-Chancellor. 

!%€  Lord  Chancellor. 

I  see  no  sufficient  reason  for  limiting  those  words  of 
the  codicil,  in  which  the  testatrix  declares  the  trusts  on 
which  her  trustees  are  to  stand  possessed  of  the  1500/. 
and  the  residue  of  her  personal  estate,  in  case  both  her 
daughters  should  die  without  leaving  any  child  or 
children,  or  such  children  should  all  die  under  twenty- 
one*  If  I  were  to  construe  them  in  the  manner  con- 
tended for  by  the  appellants,  I  should  probably  defeat 
the  intention  of  the  testatrix. 

Decree  affirmed^ 
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May  $• 
Oct,  30. 

Previous  to 
marriage,  the 
fortune  of 
the  wife  is 
so  settled,  as, 
in  the  event 
of  her  surviv- 


COLEMAN  V.  JONES, 

TTPON  the  marriage  of  William  Battersby  with 
^^  Sophia  Evans  in  1 776,  it  was  agreed  between  them, 
that  certain  freehold  and  leasehold  estates  of  Sophia 
Evans  should  be  settled  to  certain  uses,  and  that 
William  Battersby  should,  on  the  marriage,  receive  to 

band.tobelong  h*^  ^^'^  ^^^9  ^'^^  residue  of  her  fortune;  in  consideration 

to  her  abso-      ^f  which,   William  Battersby  was  to   settle   and  assure 

lutely;  and,  by  . 

other  deeds       estates  and  money,  more  than  equivalent  in  value,  upon 

of  the  same  Y\qy  and  the  issue  of  the  marriaire.  In  pursuance  of 
date,  the  hus-  •  . 

band  makes  a    this  agreement,  Sophia  Evans  executed  an  indenture, 

wrproperty^^    dated  the  21st  of  May  1776,  by  which  she  conveyed  and 

under  which 
certain  in- 
terests are 
given  to  the 
wife ;  he  dies 
in  lier  life- 
time, having, 
by  his  will, 
bequeathed 
to  her  consi- 
derable bene- 
fits, which  he 

directs  shall  .  ,  .  .        ^  .        ,  ,  ^ 

be  in  satisfac-    ^^t"  ^  provision  tor  perpetual  renewal  every  fourteen 

tion  of  all  her  years.    William  Battersby  covenanted  in  the  above  deed, 

claims  or  de-  , 

niands  against   that  he  would  from  time  to  time  during  Iiis  life  rener 

his  estate  or      ^^^  ievm  at  the  times  stipulated,  and  that  such  reoewak 

executors  un-  . 

der  the  settle-  should  be  taken  in  the  names  of  the  trustees,  aild  upon 

St"\r  ^n^oni  ^^c  trusts  dcckrcd  in  that  settlement 
mm,  or  on  any 

other  account 

whatsoever:  gy  other  indentures  of  the  same  date,  William  Bat' 

the  accept-  •'  .  . 

ance  of  the  tersby^  on  his  part,  in  pursuance  of  the  above-mentioned 
benefits  given  «,»i^a«- 

to  her  by  the  ^P^ 

will  does  not  preclude  the  wife  from  claiming  a  leasehold,  part  of  her  own  fortune, 
which  the  husband  was  bound  by  the  deed  settling  her  fortune  to  renew  in  the  name 
of  trustees,  and  upon  the  trusts  of  that  settlement,  but  which  he  had  renewed  in  his 
own  name. 


assigned  her  property  to  trustees,  upon  trust  for  Mr. 
Battersby  during  his  life  ;  remainder  to  herself  for  her 
life;  remainder  to  such  persons  and  for  such  estates  as 
she  should  appoint :  and  in  default  of  appointment,  on 
trust  for  the  survivor  of  the  husband  and  wife  absolutely. 
Ariaong  other  property  conveyed  to  the  trustees  under 
this  deed,  was  a  leasehold  house  in  Queen's  Sqtiarty 
Bristol^  held  of  the  corporation  for  a  term  of  forty  years, 
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agreement,  settled  certain  freehold  and  leasehold  pro- 
perty in  trust  for  the  benefit  of  Sophia  Evans  and  the 
issue  of  the  marriage. 

William  Battersby,  during  his  life,  obtained  several 
renewals  of  the  lease  of  the  house  in  Queen's  Square^  but 
such  renewals  were  taken  in  his  own  name.  The  last 
term,  which  had  been  granted  to  him,  was  still  sub- 
sbting.  William  Battersby  died  in  the  lifetime  of  his 
wife.  Upon  his  death  she  took  possession  of  the  house, 
and,  not  being  apprized  of  the  mode  in  which  the  re« 
newals  had  been  made,  she  bequeathed  it  by  her  will  to 
the  Plaintiff.  Afterwards,  the  residuary  devisee  under 
William  Battersbi/s  will  discovered,  that  the  testator  had 
obtained  the  renewals  in  his  own  name,  and  he  claimed 
the  property  under  the  residuary  clause  of  that  will. 

If  the  lease  had  been  renewed  according  to  the  cove- 
nant of  the  testator,  it  would,  in  the  events  which  oc« 
carred,  have  become  the  property  of  the  widow,  and. 
passed  under  her  will.  Hut  it  was  insisted  on  the  part 
of  the  Defendant,  that,  as  the  widow  took  a  beneficial 
interest  under  the  will  of  her  husband,  her  right  was 
barred  by  the  particular  terms  and  provision^  of  that 
wjll.  By  it,  Mr.  Battersby^  after  bequeathing  to  his  wife 
considerable  personal  property  absolutely,  gave  her  all  his 
freehold  and  leasehold  estates,  and  all  the  residue  of  his 
personal  estate  for  life ;  "  Provided  always  nevertheless," 
continued  he,  '*  and  it  is  my  will,  and  I  direct,  that  the 
several  estates,  monies,  goods,  chattels,  and  other  things, 
provision,  and  benefit,  which  I  have  by  this  my  will  given 
to  or  made  for  my  said  wife,  Sophia  Battersby,  part  thereof 
for  her  life,  and  other  part  thereof  as  her  own  absolute 
property  for  ever,  as  and  in  manner  aforesaid,  shall  be 
in  lieu  and  full  satisfaction  of  and  for  aH  such  of  my 
freehold  or  leasehold  estates,  which  she  my  said  wife  is, 

or 
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1827*        or  shall  or  may  be  entitled  unto,  or  all  claims,  right,  or 
interest,  which  she  my  said  wife  hath,  or  shall  or  may 
have  or  make  in  or  to  all  or  any  of  my  freehold  or 
leasehold  estates  respectively,  under  or  by  virtue  of  the 
settlement  by  me  made  upon  and  previous  to  our  mar- 
riage ;  also,  of  and  for  all  monies  which  she  my  said 
wife  is  or  shall,  can  or  may,  claim  or  be  entitled  unto 
under  or  by  virtue  of  the  settlement  or  articles  by  me 
made  and  executed  upon  and  previous  to  our  marriage^ 
and  also  of  and  for  all  other  claims  and  demands  what- 
soever, which  she  my  said  wife  shall,  can,  or  may  have, 
be  entitled  unto,  claim,  or  demand,  out  of  or  against  my 
estate  or  executors,  under  or  by  virtue  of  the  said  settle* 
ment  or  articles  by  me  made  and   executed  upon  or 
previous  to  our  said  marriage,  or  upon  any  other  ac- 
count, or  by  any  other  ways  or  means  whatsoever ;  and 
that  she  my  said  wife  do  and  shall,  so  soon  as  con- 
veniendy  may  be  after  my  decease,  at  the  costs  and 
charges  of  my  estate,  execute  and  deliver  a  proper  and 
effectual  surrender,  release,  or  conveyance  of  all  such 
said  estates,  claims,  rights,  or  interest  unto  the  several 
persons  to  w^om  I  have  by  this  my  will  given  my  said 
estates  from  and  after  the  decease  of  her  my  said  wifef 
and  also  do  and  shall,  as  soon  as  conveniently  may  be 
after  my  decease,  at  the  costs  and  charges  of  my  estate^ 
execute  and  deliver  unto  the  executors  of  this  my  will  a 
proper  and  effectual  release  of  and  from  all  such  monies, 
claims,  and  demands."     Sophia  Batteisby  accepted  the 
provision  made  for  her  by  the  above  will,  and  executed 
a  release  pursuant  to  the  directions  which  it  contained* 

The  executors   of  the  husband  having  brought  an 

ejectment  against  the  devisee  of  the  wife,  the  latter  filed 

a  bill  praying  that  they  might  be  declared  trustees  of 

the  term  for  him,  and  restrained  from  proceeding  at  law 

to  recover  possession  of  the  house. 

The 
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The  Vice-chancellor  pronounced  a  decree  in  favour 
9f  the  Plaintiff. 

The  Defendant  appealed. 
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Mr.  Shadwellf  for  the  Plaintiff. 

Under  the  settlement  of  the  wife's  fortune,  the  house 
PTOuld  belong  to  her ;  and  the  only  question  is,  whether, 
upon  the  will  of  her  husband,  and  her  acceptance  of  the 
benefits  thereby  given  her,  any  counter  equity  can  be 
raised.  Now,  throughout  the  whole  of  his  will,  it  is 
i^lear  that  the  husband  was  referring  to  his  property, 
ind  the  settlement  which  he  had  made  of  it,  and  the 
idflims  which,  under  that  settlement,  she  might  have  upon 
it.  The  words  which  he  uses  are,  "  My  freehold  and 
leasehold  estates."  This  house  never  was  his  leasehold 
sstate ;  he  could  not  make  it  his,  by  taking  the  renewals 
in  his  own  name.  Neither  did  the  interest  ^hich  the 
pnfe  had  in  it,  arise  under  the  settlement  made  by  him. 
[t  was  derived  from  the  settlement  which  she  had  made 
>f  her  own  fortune.  The  general  words,  which  follow, 
lo  not  apply  to  more  than  demands  against  his  estate. 
Here  the  Plaintiffs  demand  nothing  against  his  estate : 
they  merely  call  upon  his  executors  to  give  effect  to  a 
trust. 


Mr.  Home  and  Mr.  Whztmarshy  for  the  Defendant. 

Mr.  Battersby  treated  this  house  as  his  own  during 
iie  whole  of  his  lifetime ;  it  was,  in  a  legal  sense,  his^ 
%i  the  time  of  his  death,  though  subject  to  a  trust  in 
squity ;  and  he  must  be  considered  as  having  intended 
to  include  it,  when  he  speaks  in  his  will  of  his  estates  or 
his  leaseholds. 


The  different  indentures,  by  which  the  fortunes  of  the 
husband   and  tlie  wife  respectively  were  assigned  to 

trustees 
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trustees  upoa  certain  trusts,,  cannot  be  regarded  as 
different  settlements.  They  were  parts  of  one  trans* 
action,  and  constitute  one  settlement.  In  this  sense,  the 
claims  of  the  wife  under  the  indenture  which  con- 
veyed her  property,  are  claims  under  a  settlement  made 
by  the  husband. 

The  benefits  given  to  the  wife  by  the  will  are  expressly 
declared  to  be  iii  lieu  of  all  claims  or  demands  whidi 
^^  she  can  have  against  my  estate  or  executors  upon  aoy 
account  whatsoever."  This  bi)l  asserts  a  demand  against 
hi;;  executors;  and,  therefore,  is  inconsistent  with  the 
proviso  of  the  will. 


0^.50.  The  Lord  Chancellor. 

It  was  Gontendedj  that,  as  the  testator  had  expres^y 
declared  in  his  will,  that  the  provision  thereby  made  for 
his  wife,  should  be  in  lieu  of  all  her  claims  in  the  terms 
therein  mentioned,  it  was  meant  to  extend  to  the  house  in 
Gbieen*s  Square^  the  lease  of  which  had  been  renewed  by 
him  in  his  own  name,  and  which  he  had  thus  treated  ss 
belonging  to  himself.  But  the  proviso,  with  the  exception 
of  some  general  words  at  the  end  of  it,  to  which  I  shall 
presently  advert,  is,  I  think,  confined,  in  point  of  con- 
struction, to  rights  and  claiiDs  under  the  settlement 
made  by  the  testator,  and  does  not  extend  to  claims 
arising  out  of  any  covenant  on  his  part  contained  in  the 
settlement  made  by  his  wife  upon  the  marriage.  The 
words  are,  "  under  the  settlement  made  by  me,"  followed 
afterwards  by  the  words  "  under  the  said  settlement," 
with  reference  to  the  former  limitation. 


As  to  the  general  words  to  which  I  have  alluded,  and 
upon  which  reliance  has  been  placed,  viz.  "  or  upon  any 

other 


CASES  IN  CHANCERY. 


SI  7 


other  account,  or  by  any  other  means  whatsoever," 
without  deciding  upon  the  extent  of  the  application 
of  them  in  any  other  case,  it  will  be  sufficient  for  the 
present  purpose,  to  consider  the  situation  in  which  the 
testator  stood  with  reference  to  the  property  in  question. 
In  renewing  the  lease  in  his  own  namp,  he  must  be 
taken  to  have  renewed  it  for  the  benefit  of  the  parties 
entitled  to  it.  By  so  doings  he  became  himself  a  trustee 
of  the  term  for  the  purposes  contained  in  the  settlement. 
It  formed  no  part  of  his  estate,  beyond  the  interest  which 
he  took  in  it  under  that  settlement,  and  which  ended 
^ith  his  life.  He  had  no  further  beneficial  property  in 
the  lease. 


1827. 


To  give  efiect  to  this  trust  cannot,  I  think,  be  con- 
sidered as  a  claim  either  against  the  estate  of  the  testator 
or  against  his  executors,  within  the  meaning  of  the 
general  words  to  which  reference  has  been  made,  or.  of 
any  other  part  of  the  proviso. 


The  stipulation  as  to  the  release  does  not  carry  the 
further,  or  change  the  view  I  have  taken  of  it.     I 
think,  therefore,  that  the  decree  must  be  affirmed. 
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May  9. 17.  MORRIS  V.  DA  VIES. 

Where  a  party  A  N  issue  had  been  tried;  and,  it  being  the  intentkm 
tain  a  new  of  the  Defendant  to  apply  for  a  new  trial,  a  doubt 

trial  of  an  is-    ^^s  raised,  whether  the  party  applying:  for  a  new  trial 

sue,  he  must  .  r      j      rr  j     & 

first,  on  an  ex  ought  in  the  first  instance  to  satisfy  the  Court,  on  Ak 

^on^satwfr  ^^P^^^  statement,  that  there  was  a  sufficient  ground  fcr 
theju(k|ein  desiring  the  Judge,  before  whom  the  issue  had  beeA 
tibere  IS  a  rea-  ^^^^^9  ^^  send  his  notes  of  the  trial  to  the  Lord  Chan- 

sonable  cellor;  or  whether  the  Lord  Chancellor  would  at  once, 

ground  for  ,  ^  .  ,  ,        . 

sending  to  the  ^"d  as  a  matter  of  course,  without  hearing  any  state- 

tA^^h^^       ment   of  the   case,  send   for  the  notes,  merely,  upon 

issue  for  his      the  ground  that  an  application  for  a  new  trial  was  to  be 

The  Lord  Chancellor  observed,  that,  if  the  counsdi 
of  the  party,  who  was  dissatisfied  with  the  verdict,  did 
not,  when  stating  the  case  ea:  parley  raise  a  reasonable 
doubt  in  the  mind  of  the  Court,  there  could  be  no  neces- 
sity for  imposing  on  the  Judge  the  trouble  of  sending  bis 
notes  of  the  trial ;  and  he  was,  therefore,  inclined  to  think 
that  the  proper  course  of  proceeding  was,  to  make,  in  the 
first  instance,  an  ex  parte  application  for  the  Judge's 
notes,  supporting  that  application  by  such  a  statement 
as  to  satisfy  the  Court  that  it  ought  to  be  granted. 

Mr.  Heald  stated,  that,  according  to  his  recollection 
of  the  practice,  the  Judge  in  equity  would  send  for  the 
notes  of  the  trial,  without  requiring  counsel  to  shew 
any  specific  ground  for  so  doing.  He  could  not  call  to 
mind  a  single  instance,  in  which  he  had  ever  heard 
counsel  go  into  the  circumstances  of  a  case,  in  order  to 

shew 
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hew  that  the  Judge's  notes  ought  to  be  sent  for.  A 
larty  had  a  right  to  move  for  a  new  trial ;  and  as  the 
lotes  of  the  Judge  were  wanted  for  the  satisfaction  and 
ssistance  of  the  Court,  rather  than  for  any  other  pur- 
ose,  the  mere  fact  that  such  a  motion  was  about  to  be 
aade  would  induce  the  Court  to  take  the  proper  means 
i>r  being  furnished  with  so  necessary  an  assistance. 
rbe  only  practical  effect  of  introducing  into  the  course 
»f  procedure  in  equity,  on  motions  for  new  trials,  a  step 
tnalogoas  to  the  rule  nisi  for  a  new  trial  at  law,  would 
)e  to  occupy  the  time  of  the  Court  with  unnecessary 
tatements,  and  to  load  the  suitor  with  additional 
spenses. 


MOERIS 
V, 

Davies. 


The  Lord  Chancellor  stated,  that  the  course  of 
proceeding  was,  to  make  an  ex  parte  application  for  the 
Fudge's  notes,  shewing  a  reasonable  ground  for  ques- 
ioning  the  verdict.  His  Lordship  added,  that  he  had 
ipoken  with  the  Vice-chancellor  on  the  subject,  and 
liat  his  Honour  had  stated,  that  the  practice  was  so 
iettled  by  Lord  Eldon,  after  consultation  with  one  of  the 
Lords  Chief  Justices. 


Maylt. 


I 


i 
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Mayii.  CLARKE  V.  FAUX. 

Oct.  30. 

In  an  agree-       JOHN  KENT  having  been  declared  a  bankrupt  in 

ment  for  the  February  1819,  Eagle  Willett  and  two  other  persons 

purchase  of  an         .  '^.-         ^,.  \    m  ax. 

estate,  the        were' chosen  assignees  of  his  estate  and  enects;  and  tnqr) 

''ulatlTto'l"  ^°  ^^^  ^"^^  oi  April,  put  up  to  sale  by  auction  a  dwell- 

the  residue  of  ing-house  and  appurtenances,  which  had  been  part  of 

moncy'^on^r"  ^^^  property.     By  the  condition^  of  sale,  the  purchaser 

day  specified,  was  to  pay  a  deposit  of  10  per  cent,  on  the  purchase- 

yendor's  raak-  nioney,  and  to  sign  an  agreement  to  pay  the  reroainder 

ing  a  good  q^  the  24th  of  JimCj  on  having  a  giwd  title  made  to 

otherwise,  if  hiip.     WiUett,  the  assignee,  employed  an  agent  to  bid 

*h    Id     the  ^^^'  ^^^'^^  ^^^  sale,  and  became  the  purchaser;  apd, 

then  complet-  soon  after,  he  took  possession  of  the  property.. 
ed,upon  his  ex- 
ecuting a  bond 
to  complete  On  the  1st  of  May  1819,  WiUett  entered  into  acon- 

and  to  convey  ^^^^^  ^^^  ^^  ^^^  of  the  estate  to  Clarke^  Xhe  Plaintiff,  for 

the  estate  as      the  sum  of  900/. :   SOQ/.,   part  of  the  purchase-money, 

soon  as  the  ,  .  .  ' 

same  could  be  was  paid  down ;  in  consideration  of  which,,  and  pf  600<. 

SrSndor'is    ^^  ^^  P^^^  ^y  ^^^  Plaintiff  at  the  time  specified  in  the 
bound  to  shew  conditions  of  the  previous  sale,  (at  which,  it  was  stated, 

Md,tt1uJ^od  ^^^^  ^^"^^^  ^^^  purchased  the  property).  Eagle  WitteU 
title  is  shewn,    agreed  to   convey  or   surrender   the   premises   to  the 

though  he  had  Plaintiff  conformably  to  such  conditions  of  sa}e. 
entered  into 

possession,  i^  ^^        ,  j        y-» 

not  bound  to        On   the   same   day  Clarke  entered   into  possessioQ* 

cSs^monev     ^^^^^   ^^   ^^^    been    put    into    possession,   a  dispate 

arose  respecting  some  articles  on  the  premises,  which 
had  belonged  to  the  bankrupt.  But  at  length,  on  the 
5th  of  June  1819,  an  agreement  was  entered  into  be- 
tween the  Plaintiff  and  Willett,  in  which  it  was  stipu- 
lated, that  the  Plaintiff  should  pay  the  assignees  a 
certain   sum    for  the  property  in    dispute:    and  the 

Plaintiff 


t 
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Plaintiff  further  agreed  "  to  pay  to  WilleU  on  the  25th 
6F December  then  next,  the  sum  of  600/.,  the  residue  of 
tbe  purchase-money  for  the  estate,  together  with  the 
legal  interest  thereon  from  the  date  therein  mentioned, 
upon  Eagle  WiUett  making  a  good  title  to  the  pre- 
mises ;  or,  otherwise,  if  such  title  should  not  be  then 
completed,  upon  Eagle  WiUett  executing  at  his  own 
expense  a  bond  to  complete  such  title,  and  to  convey 
the  estate  as  soon  as  the  same  could  be  completed/' 
The  Plaintiff  refused  to  pay  the  money  at  the  appointed 
time^  not  having  been  satisfied  that  Willett  could  make 
a  good  title  to  the  property.  WiUett  brought  an  action 
CD  the  agreement  of  the  5th  of  June^  and  obtained  a 
verdict  for  690/.  Shortly  afterwards  he  became  a  bank- 
rupt, and  the  Defendants  were  his  assignees. 

It  was  stated  that  neither  WiUett  nor  bis  assignees 
could  make  a  good  title. 

The  bill  prayed,  among  other  things,  that  it  might  be 
referred  to  the  Master,  to  inquire  whether  Willett  or  his 
assignees  could  make  a  good  title  to  the  premises ;  and 
in  case  such  title  could  be  made,  that  the  agreement 
might  be  specifically  performed  :  but  if  a  title  could  not 
be  made,  that  the  contracts  might  be  delivered  up  to  be 
cancelled ;  that  the  Defendants  might  be  ordered  to 
rq>ay  to  the  Plaintiff  the  300/*  with  interest,  and  that 
be  might  be  declared  to  have  a  lien  on  the  premises  to 
diat  amount,  (he  offering  on  his  part  to  deliver  up  pos- 
iesBion  of  tlie  premises,  and  to  allow  a  proper  compen- 
nticm  for  his  occupation  thereof  since  the  Istofilfay 
1819);  and  that  the  Defendants  might  be  restrained 
from  further  proceeding  in  the  action  brought  upon  the 
agreement. 

The  Defendants  by  their  answer  stated,  that  WiUett 

had  ezectitcid  and  tendered  to  Clarke  a  bond  in  the  penal 

Vou  III.  Y  lum 
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1827.  sum  of  1200/.,  conditioned  to  be  void,  if  he*  "  Wiliest 
his  heirs,  &c.  as  soon  as  the  same  can  be  compleled, 
and  without  any  unnecessary  delay,  shall  make  and  de> 
duce  a  good  title  to  the  premises,  and  convey  them  to 
Clarke  and  his  heirs." 

An  injunction  had  been  granted,  upon  paym^it  of  the 
amount  of  the  verdict  into  court. 

Upon  the  hearing  of  the  cause*  Sir  John  Leachj  Vioe- 
Chancellor,  ordered,  that  it  should  be  referred  to  the 
Master,  to  inquire  whether  a  good  title  could  be  made 
to  the  property. 

From  that  decree  the  Defendants  appealed. 

Mr.  Sugden  and  Mr.  Andrews,  in  support  of  the 
appeal,  contended,  that,  according .  to  the  true  con- 
struction of  the  second  agreement,  the  Plaintiff  was 
bound  to  take  the  property,  whether  a  good  title  could 
be  shewn  or  not  He  had  undertaken  to  pay  the 
residue  of  the  purchase-money  on  the  25th  of  December 
1819;  and  the  stipulation  was,  that,  if  the  title  could 
not  be  completed  on  that  day,  he  was  to  rely  on  the 
vendor's  bond.  The  bankruptcy,  which  had  occurred 
subsequently,  did  not  alter  the  rights  of  the  parties. 

Mr.  Heald  and  Mr.  Bickerstethy-  contra.^ 

It  Is  absurd  to  construe  this  agreement  as'  a  contract  to 
purchase  an  estate  without  a  title.  The  intention  of  the 
parties  was,  tliat  a  good  title  should  be  shewh ;  otherwise^ 
why  stipulate  for  a  bond,  by  which  the  veddor  was  to  eni^ 
into  a  special  obligation  to  complete  the  title  ?  How  can 
a  title  be  completed,  if  the  vendor  cannot  make  a  good 
title  ?  Without  a  particular  stipulation,  the  vendor  would 
not  be  entitled  to  receive  his  money,  till  the  conveyance 

waa  made.:  and  the  purpose  of  this  agreem^t  was,  that 

be 
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he  should  be  paid  on  the  25th  of  December^  though  the        \6%*l. 

conveyance  was  not  then  made ;  subject,  however,  always 

to  his  shewing  that  he  was  in  a  condition  to  make  a 

title.     The  purchaser  was  to  trust  to  the  bond,  not  as  a 

substitution  for  the  title,  but  as  a  means,  after  the  vendor 

had  shewn  that  he  could  make  a  title,  of  compelling  him 

to  exert  diligence  in  its  formal  completion. 


The  Lord  Chancellor.  Od.  «o. 

In  this  case  the  argument  turned  upon  the  con- 
struction of  the  agreement  of  the  5th  of  June  1819.  It 
was  contended  that  the  residue  of  the  purchase-money 
was  to  be  paid  at  the  time  specified,  without  regard  to 
the  question,  whether  or  not  WiUctt  or  his  assignees 
could  eventually  make  a  good  title  to  the  premises ;  that 
this  was  the  meaning  of  the  parties,  and  the  true  inter- 
pretation of  the  agreement  I  think,  however,  that  the 
agreement  is  not  to  be  so  construed.  I  conceive  the 
meaning  of  the  parties,  as  collected  from  the  terms  of 
the  contract,  to  have  been,  that  the  money  was  to  be 
paid  on  the  day  named,  although  the  title  might  not 
then  be  completed ;  but  subject  always  to  this  condition, 
that  the  vendor  had  the  power  to  complete  it;  and  that 
it  was  not  intended  that  it  should  be  paid,  if  the  vendor 
did  not  possess  such  power.  The  stipulation  as  to  thd 
bond  was  merely  intended  to  guard,  upon  the  money 
being  paid,  against  supineness  and  delay  in  doing  that 
which,  it  w&s  assumed,  the  vendor  had  the  means  pf 
doing,  and  which,  by  the  agreement,  I  conceive,  he 
engaged  to  do,  viz.  to  make  a  good  title  to  the  estate. 
I  Uiink,  therefore,  that  the  question  as  to  the  title  was 
properly  referred  to  the  Master. 

Decree  affirmed. 


Y  2 
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May  7. 12.  HINDMARSH  V.  SOUTHGATE. 

If  letters  of      riiHIS  was  a  suit  by  creditors  for  the  administration  of 

be  granted  to  ^^^  assets  of  Richard  Abbott^  who  died  intestate  in 

^nmfen^un.    Februaru  ISIS.      • 
der  which  he  *^ 

receives  and 

St^f  the  ^^^  ^^"  ^"^8ed  that  Mary  Ann  Abbott,  the  widow  of 

intestate,  an  the  intestate,  at  the  suggestion  and  by  the  procurement 
not  be  direct-  ®^  *^^^  Sotdhgate,  her  father,  obtained  letters  of  ad- 
ed  in  respect  ministration  to  her  husband's  estate;  that  John  South' 
during  his  m-  ^^^»  ^^  ^^^  name,  and  under  colour  of  the  letters  of 
fancy.  administration,  carried  on  the   business    of  a   tavern- 

keeper  in  premises  which  the  intestate  was  in  possession 
of  at  the  time  of  his  death,  and  collected  a  great  part  of 
his  personal  estate  i  that  the  widow  and  her  father  dis- 
posed of  the  stock  in  trade  of  the  deceased,  and  of  tbe 
lease  of  the  premises,  and  had  applied  the  proceeds  to 
their  own  use ;  that  the  Plaintiffs  had  brought  actions  to 
I'ecover  the  amount  of  debts  due  to  them  from  the 
testator,  and  had  obtained  verdicts ;  that  John  Southgak 
then  procured  the  letters  of  administration,  which  bad 
been  granted  to  Mary  Ann  Abbott,  to  be  recalled,  oh 
the  ground  that  she  was  an  infant ;  and  that  he  had  him- 
self obtained  letters  of  administration  to  Richard  Abbott 
during  her  minority.  The  prayer  was,  that  John  South' 
gate  might  account  for  the  assets  which  he  had  received 
as  well  before  as  after  he  had  taken  out  administration; 
and  that  he  might  be  charged,  as  in  the  nature  of  an 
executor  de  son  tort,  with  such  parts  of  the  intestate's 
assets  as  he,  or  any  person  by  his  order  or  procurement, 
had  received,  before  he  was  clothed  with  the  character 
of  personal  representative. 

Man/ 
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Mary  Ann  Abbott^  by  her  answer,  stated  that  she  was        1827; 
still  an  infant,  and  submitted  her  rights  to  the  Court         ,^*  - 

John  Southgat€j  by  his  answer,  asserted,  that  it  was  Sodthoate. 
not  at  his  suggestion,  or  by  his  procurement,  that  Mary 
Ann  Abbott  had  taken  out  letters  of  administration  to 
her  husband,  «and  interfered  with  the  assets,  but  at  the 
request  of  trustees,  who  had  been  appointed,  at  a  meeting 
of  the  creditors,  to  superintend  the  management  of  the 
affairs  of  the  intestate ;  and  that,  ivhen  the  letters  of  ad- 
ministration granted  to  her  were  recalled,  he  himself 
took  out  administration,  as  being  a  creditor  of  the 
intestate  to  a  large  amount  He  had  been  one  of  the 
sureties  in  the  bond  for  his  daughter's  due  admi- 
nistration. 

Pending  the  suit,  Mary  Ann  Abbott^  having  attained 
her  full  age,  procured  letters  of  administration  to  the 
estate  of  Richard  Abbott  to  be  granted  to  her,  and  inter- 
married with  Metier.  A  supplemental  bill  was  filed, 
praying  an  account  against  her. 

On  the  18th  of  Naoember  1822,  the  Vice-Chancellor 
made  a  decree,  directing  *'  an  account  of  the  personal 
estate  of  Richard  Abbott  come  to  the  hands  of  Mary 
Ann  Abbott  before  her  marriage  with  Metier  or  since 
such  marriage,  or  by  any  other  person  or  persons  by 
their  or  either  of  their  order,  or  for  their  or  either  of 
their  use ;  and  in  taking  such  account  the  Master  was  to 
distinguish  what  was  possessed  by  her  or  by  her  order,' 
or  for  her  use,  before  she  attained  twenty-one,  and.  what 
had  been  so  possessed  since  that  time."     An  account- 
was  also  directed  of  the  personal  estate  possessed  by 
J(An  Souihgaie,  or  any  person  or  persons,  &c.,  and  of  the 
application  thereof,  with  liberty  to  the  Master  to  state 
q)ecial  circumstances. 

Y  S  The 
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1827.  The  Defendants  appealed,  insisting  that  the  Court 

*      '  ■  ought  not  to  have  directed  any  account  as  to  the  pay- 

«.  ments,  receipts,  or  other  acts  of  Mary  Ann  Abbott  during 

SoowATf.  ber  infancy. 

1886.  The  cause  was  argued  before  Lord  Eldcn^  by  Mr* 

^^'  ^**      Heaid  and  Mr.  Wray  for  the  Appellants,  and  by  Mr, 

18S7.        Hart  and  Mr.  Roupell  in  support  of  the  decree :  and 

Mmf.        afterwards  before  Lord  Lyndhurstj  by  Mr.  Heald  and 

Mr.  JVray  on  the  one  side,  and  Mr.  Pqys  and  Mr. 

MoupeU  on  the  other. 

It  was  contended,  in  support  of  the  appeal,  that,  as 
an  infant  could  not  be  lawfully  clothed  with  the  character 
of  administrator,  no  account  could  be  directed  against 
an  infant  in  respect  of  assets  received  by  him  during  his 
infancy,  under  the  improper  assumption  of  the  character 
of  administrator ;  and  the  cases,  referred  to  in  Baanis 
Abridgement — Executors  and  Administrators^  A,  7«  JB«  If 
—  were  cited.  The  account,  therefore,  against  Mm 
Southgate^  ought  to  commence  only  from  the  time  when 
he  obtained  administration  durante  minoritate ;  and 
against  Mary  Ann  Abbott ^  from  the  date  of  the  adminis- 
tration granted  to  her  after  she  had  attained  twenty-one. 

On  the  other  hand,  it  was  said,  that  to  direct  a  partial 
account  of  assets  would  be  an  anomalous  proceeding* 
It  was  clear  that  the  Defendants  had  interfered  with  and 
disposed  of  assets,  before  the  date  of  the  administration 
durante  minoritate :  ought  there  not,  therefore,  to  be  an 
inquiry  concerning  the  assets  generally,  which  had  been 
received  by  them,  or  by  any  person  for  their  use  ?  Mary 
Ann  AbbM^  during  her  infancy,  might  have  sold  part  of 
tbe  assets,  and  purchased  other  property,  which  she 
might  have  sold  again ;  and  she  might  not  have  received 
the  price,  till  after  she  attained  twenty«one«   Would  sbe 

not 
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not  be  accountable  for  the  money  so  received  ?     But,  in       1827. 

fret,  the  decree  did  not  declare  to  what  extent  either 

she  or  Soutkgate  was  to  be  charged :  it  merely  directed  «. 

inquiries,  in  order  to  ascertain  what  part  of  the  assets    Southoatb. 

bad  been  received  by  them  respectively ;  and  upon  the 

report^  every  question  as  to  their  liabilities  in  respect  of 

tbtir  receipts  would  be  determined.     Such  was  the  view 

which  the  Vice-Chancellor  tQok  of  the  case.*     Even  if 

the  creditors  should  be  unable,  to  obtain  a  decree  for 

payment  against  Mary  Ann  Abbott  in  regard  of  sums  ^ 

received  as.  administratrix  during  her  infancy,  they  may 

not  be  without  remedy  against  her  sureties. 


'The  order  made  on  the  appeal  was  as  follows :  — 

^^  His  Lordship  doth  order  that  so  much  of  the  bill  as 
geeks  to  have*i(n  account 'taken  of  the  personal  estate  of 
Bkfiard  Abbott  prior  to  the*  time  when  JohnSduthgate 
became  the  personal  representative  of  the  said  Richard 
Abbott^  diiring  the  minority  of  Mtify  Ann  Abbott^  do 
ftand  dismissed ;  and  doth  therefore  order  that  the 
decree  be  varied,  by  directing  the  Master  to  take  an 
actount  of  the  personal  estate  of  the  intestate  come 
to  the  hands  of  John  Southgatei  or  of  any  other  person 
or  persons  by  his  order,  or  for  his  usie,  since  he  became 
the  personal  representative  of  the  intestate  under  and 
by  virtue  of  the'  letters  of  administration  durante  mino^ 
'ritate  o(  Mary  Ann  Abbott^  instead  of  taking  the  account 
of  the  personal  estate  of  the  intestate  against  the  said  De- 
fendant, as  directed  by 'the  decree.  And  it  is  ordered 
chat  the  said  decree  be  also  varied,  by  directing  that  the 

Master 

*  From  a  note  taken  by  the  Honor  stated  that,  ih  his  opinion, 

reporter,  of  what  was  said  by  the  the  infant  could  not  be  charged 

IHce-Cbancellor,  at  the  hearing  in  respect  of  her  receipts  during 

^  the  cause,  it  appears,  that  his  her  minority. 
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Master  do  take  an  account  of  the  personal  estate  of  the 
intestate  come  to  the  hands  of  the  said  Defendant,  Mofy 
Ann  Abbottf  (now  Mary  Ann  Meller)  or  of  any  other 
person  or  persons  by  her  order,  or  for  her  use,  since  the 
second  letters  of  administration  were  granted  to  her, 
after  she  attained  the  age  of  twenty-one  years,  instead 
of  taking  an  account  of  the  personal  estate  of  the  in- 
testate against  her  as  directed  by  the  decree :  and  with 
the  aforesaid  variations,  it  is  ordered  that  the  decree  be 
affirmed,"  &c. 

Reg.  Lib.  1826.  A  1679. 


il%14.  16. 


ATTORNEY-GENERAL  v.  MILL. 


A  Scotchman,  T\AVIDMILL^  the  testator,  was  a  native  of  Montrax. 
^eEngUdi  Having   acquired    a  considerable   fortune   in   the 

form,  made  in  West  Indies^  he  returned  to  Scotland  about  the  year 
JEngland,  gave    ,  ^^  ,         ,  1  .       •     1     .     ,  .  » 

the  residue  of    1786,  and  took  up  his  abode  m  his  native  town.     In 

his  personal       1791    he  made  a  journey  to  London,  in  order  to  transact 

estate  to  trus-  .      . 

tees,  of  whom  some  business ;  and,  being  attacked  by  a  sudden  illness, 

Xwifit""^  he  there  made'  his  will,  dated  the  5th  of  December, 
sident  in  Sctfi*  whereby  he  gave  and  bequeathed  his  estate  or  plantation, 
trust tolay        situate  in  the  island  of  Cariacou,  with  the  lands,  slaves, 

out  the  same  hereditaments,  and  appurtenances  thereto  beloniriniF. 
in  the  pur-        ^     .  .  .      "^  ,  ^  o    o» 

chase  of  lands,  (subject  to  an  annuity  or  rent-charge  of  800/.  tbereio- 

?"®?^  ^^  •     ^^^^^  mentioned,)  and  all  other  his  estates  and  efiects, 

fee  8im[^e,  for  both  real  *  and  personal,  not  thereinafter,  or  by  any 
the  intent  ex-  ^t.  .. 

pressed  in  an  codicil 

instrument  of  even  date  vith  his  will;  and  by  that  instrument,  he  directed  the 
trustees  of  his  will  to  pay  the  rents  annually  to  certain  other  trustees,  who  at  all 
times  were  to  be  persons  residing  within  twenty  miles  of  Montrose,  to  be  by  them 
applied  to  the  relief  of  indigent  ladies  in  Montrose^  or  within  twenty  miles  of  that 
town :  Held,  that  the  bequest  was  void  under  the  mortmain  act. 

*  It  was  stated  at  the  bar,  that    of  his  will,  any   real  estate  ia 
the  testator  had  not,  at  the  date    England. 
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codicil  thereto,  specifically  bequeathed,  unto  his  cousin 
James  Milly  of  Camberxell^  in  the  county  of  Surry^  Esq., 
his  brother,  George  Millj  of  Montrose^  in  North  Britain^ 
and  bis  cousin,  Hercules  Milly  of  the  same  place,.  Esq., 
and  Doctor  Patrick  Bartletty  of  Cariacou,  and  the  sur- 
vivor or  survivors  of  them,  his  heirs,  executors,  adminis- 
trators, or  assigns,  upon  trust,  out  of  his  personal  estate, 
to  pay  his  debts,  iiineral  expenses,  legacies,  and  certain 
annuities,  and  to  apply  a  perpetual  yearly  rent-charge 
of  300/^  to  be  issuing  out  of  his  plantation  in  the  island 
of  CariacoUy  in  such  manner  as  to  them  should  appear 
best  calculated  to  meliorate  the  situation  of  the  slaves 
which  should  from  time  to  time  be  upon  that  estate* 


1827. 
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General 
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Mill. 


The  testator  then  proceeded  to  dispose  of  the  residue  of 
his  real  and  personal  property  in  the  following  words :  — 
^^  As  for  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,— subject  and  charged  and  charge- 
able as  aforesaid,  and  also  subject  to  any  legacies  which 
I  may  give  by  any  codicil  to  this  my  last  will,  and  also 
subject  to  all  such  costs,  charges,  and  expenses  as  my 
said  trustees  and  executors,  hereinafter  named,  should 
bear,  pay,  sustain,  or  be  put  unto,  in  or  about  the  exe- 
cution of  the  trusts  hereby  in  them  reposed,  —  I  give,  de- 
vise^ and  bequeath  the  same,  and  every  part  thereof,  unto 
the  said  James  Mill,  George  Mill^  Herades  Millj  and 
Patrick  Bartlett^  upon  trust,  that  they  my  said  trustees, 
and  the  survivors  and  survivor  of  tliem,  and  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  do 
and  shall,  as  soon  as  conveniently  may  be,  invest  such  part 
ef  my  said  estate  as  shall  not  then  consist  of  real  estate, 
in  the  purchase  of  lands  or  rents  of  inheritance  in  fee- 
ttmple,  which  purchase  or  purchases  shall  be  made  in 
the  names  of  the  said  trustees,  or  the  survivors  or 
survivor  of  them,  and  by  them,  in  due  and  legal  form, 

conveyed 
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1827*  conveyed  from  time  to  time,  together  with  such  part  or 
*-  T  ■  ^  part*  of  my  real  estate  as  may  then  happen  not  to  be 
Geneeal     sold  or  disposed  of  for  the  purposes  aforesaid,  tb  cither 

^  trustees  and  their  heirs,  so  as  at  all  times  hereafter  to 

support  and  preserve  a  perpetual  succession  in  the  baidf 
aild  rents  so  to  be  purchased,  and  such  parts  of  my  red 
estate  as  may  not  have  been  sold  or  disposed  of,  for  the 
intent  and  purpose  mentioned,  contained,  and  expressed 
in  a  certain  instrument  or  writing  by  me  executed, 
bearing  even  date  herewith."  He  appointed  the  said 
James  Mill,  George  MiU^  Hercules  MiUj  and  Pabridt 
Bartlettf  his  executors* 

« 

The  instrument,  referred  to  by  the  will,  was  a  deed 
poll,  dated  the  5th  of  December  1791,  and  attested  bj 
two  witnesses,  in. which  the  testatoi\  after  describing 
himself  as  formerly  of  the  island  of  Cariacau  but  .then 
residing  in  the  parish  of  Mary-le^bonej  iiv.  the  county  of 
Middlesex^  and  reciting  that  be  had  often  observed  with 
regret  the  destitute  situation  in  which  the  daughters  of 
many  gentlemen  in  the  neighbourhood  of  Montrose  had 
been  left  at  the  death  of  their  fathers,  decliired,  '^^tfaat 
the  gift,  devise,  and  bequest  of  all  the  rest,  residue^  and 
remainder  of  my  said  estate  and  effepts  to  thie  said  tbma 
MUlj  George  MiU^  Hercules  MUly  and  Patrick  Bartlettt 
and  the  survivors  .or  survivor  of  them^  and  the  bcSrS) 
executors,  administrators,  and  assigns  of  such  sorvivor, 
was  so  made  and  given  them,  upon  trust,  that  they,  and 
the  survivors  or  survivor  of  them,  and  the  heirs,  et» 
ecutors,.  administrators,,  and  assigns  of  such  survivor, 
do  and  shall,  yearly,  and  every  year  for  ever,  pay  the 
yearly  rents  of  my  said  estates  into  the  hands  of  the 
following  persons^  their  heirs  and  successors,  (that  is  to 
say)  the  two  persons  who  for  the  time  being  ^ball  he  my 
nearest  of  kin,  and  residing  within  twenty  miles  of  the 
town  of  Montrose ;  the  said  James  Mill  and,  hia  b&rst 

when 
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when  residing  within  the  said  distance;  Sir  Jkxander  18S7* 
Bamsaj/j  o{  BalmainyBaronetf  and  Sir  David  Carnegie^  "^^^ 
and  their  heirs,  when  he  or  they  shall  reside  within  the  Gbmeral 
said  distance ;  and  to  the  magistrates  of  Montrose  for  the  ^^/V 
time  being ;  it  being  my  deshre  and  intention,  that  neither 
of  my  said  trustees,  or  their  heirs,  assigns,  or  successors, 
shall  act  in  execution  of  the  trusts  hereinafter  mentioned, 
bot  such  as  shall  reside  and  Uve  within  twenty  miles  of 
the  town  of  Montrose  aforesaid,  to  be,  by  the  said  trustees, 
their  heirs  and  successors,  applied"  in  the  manner  therein 
mentioned,  towards  the  i^Uef  and  comfort  of  indigent 
ladies  residing  in  Montrose,  or  within  twenty  miles  of 
Montrose.  ^^  And  for  the  more  effectually  carrying  into 
execation,"  continued  the  testator,  *^  the  several  trusts 
hereinbefore  mentioned,  and  for  establishing  a  method 
whereby  the  same  may  be  from  time  to  time  kept  on 
foot,  for  the  more  regular  .and  sure .  payment  and 
distribution  of  the  several  annual  sums  and  charitable 
donations  to  the  respective  decription  of  persons  before 
pointed  out  and  mentioned  as  the  proper  objects  of  a 
bountifuX  -assistance,  I  dp  hereby  empower,  authorise, 
and  direct,  that,  when  any  of  my  said  trustees  shall 
di^  or  discontinue  Yo  live  and  reside  within  twenty  miles 
at  Montrose  aforesaid,,  or  be  desirous  of  not  acting  in 
or-  relinquishing  his  trust,  it  shall  and  may  be  lawful 
for  the  real  surviving  acting  trustees,  or  a  majority  of 
them,  from  time  to  time  to  elect  and  choose  one  or  more 
person  or  persons  to  act  and  be  joined  .with  them  in  the 
ttecotion  .of  the  trust  aforesaid,  in  the  room  or  stead  of 
him  or  them  so  dying,  or  becoming  non-resident,  or 
resigning  as  aforesaid ;  and  to  make  and  invest  him  or 
them  with,  a  full  powers  authority,  and  direction,  as  if 
he  or  they  were  hereby  particularly  named  or  appointed. 
And  in  cose  it  shall  at  any  time  hereafter  happen  that 
the  number  of  voices  shall  be  equal  in  any  matter  or 
sulgect  relative  to  the  execution  of  the  trusts  hereby 

created, 
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created,  I  do  hereby  declare,  that  the  trustee,  who  shall 
be  nearest  of  kin  to  me,  shall,  upon  all  such  occasions, 
have  the  casting  vote;  and  if  there  shall  be  no  such 
next  of  kin  to  me  a  trustee  at  the  time,  then  the  eldest 
or  senior  trustee  shall  have  the  casting  vote.  And  I* 
do  hereby  particularly  recommend  to  my  said  trustees,* 
and  the  survivor  or  survivors  of  them,  their  hein, 
assigns,  and  successors  as  aforesaid,  whenever  any  vbt 
cancy  shall  happen  as  aforesaid,  to  elect  some  of  my 
next  of  kin  as  trustees  of  this  bounty,  besides  the  two 
nearest  of  kin  who  may  then  happen  to  be  trustees,  if 
any  can  be  found  resident  within  twenty  miles  of  Monir 
trose  aforesaid,  and  shall  be  adjudged  by  the  majority 
of  my  said  trustees  to  be  fit  and  proper  persons  to  act 
in  the  execution  of  the  several  trusts  aforesaid." 


The  testator  afterwards  took  up  his  residence  in  Baik^ 
and   made  several   codicils  to  his  will.     By  the  first* 
of  these  codicils,  dated  in  July  1799,  he  appointed  his 
brother,  John  Mill,  of  Fearn,  in  the  county  of  Angitt^' 
a  joint  executor  with  James  Mill,  George  Mill,  Herctdes* 
Mill,  and  Patrick  Bartlett :  and  he  nominated  the  said 
John  Mill,  his  heirs  and  successors,  joint  trustees  under  > 
the  deed  with  James  Mill,  George  Mill,  and  Hercules  MiU,  < 
and  Patrick  Bartlett  %  and  the  said  Sir  Alexander  Bamsey 
and  Sir  David  Carnegie,  thereby  giving  and  granting  unto 
him,  and  his  heirs  and  successors,  full  power  and  autho- 
rity to  act  under  the  same  as  fully  and  efiectually,  to  all ' 
intents  and  purposes,  and  in  all  respects,  as  they  the  said  * 
James  Mill,   George  Mill,  Hercules  Mill,  and  Patridt 
Bartlett,  and  the  said  Sir  Alexander  Bamsay  and  Sir* 
David  Carnegie,  could  or  might  do. 

In 

*  The  codicil  was  so  stated  in    the  deed,  were  trustees  under  tbe 
the  briefs.    Some  of  the  persons    will,  and  not  under  the  deed, 
here  referred  to  as  trustees  under 
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.  In  September  1 800,  he  made  a  second  codicil,  by  which, 
—after  reciting  that  he  had  bequeathed  his  plantation  in 
CariacoUf  subject  to  the  rent-charge  of  SOO/.,  and  all  other 
his  estate  and  effects,  both  real  and  personal,  upon  trust, 
out  of  the  rents,  issues,  and  profits  of  his  real  estates, 
or  by  sale  thereof,  to  pay  his  debts,  funeral  charges, 
legacies,  and  certain  annuities,  —  he  revoked  and  made 
▼oid  the  said  devise  and  bequest.  He  then  directed,  that 
his  debts,  funeral  expenses,  legacies,  and  the  general 
annuities  given  by  his  will,  should  be  paid  out  of  his  per- 
sonal property ;  and  he  bequeathed  the  estate  or  plantation 
in  Cariacou  unto  George  Mtll^  John  MiU^  and  George 
Gavin  Brcnxmey  their  heirs  and  assigns,  in  equal  shares, 
subject  to  the  payment  of  the  annuity  of  SOO/.  per  annum. 


883 
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•  By  a  third  codicil,  dated  in  June  1802,  the  testator, 
after  mentioning  the- death  of  George  Mill^  devised  the 
plantation  in  Cariacou  to  John  Mill  and  George  Gavin 
Browne,  and  their  heirs,  in  equal  moieties ;  ^^  and,"  con- 
tinued the  testator,  ^^  as  to  all  the  rest,  residue,  and  re- 
mainder of  my  monies,  and  securities  for  money,  stock  in 
the  public  or  government  funds,  mortgages,  and  estates 
in. mortgage,  and  other  securities  for  money,  effects,  and 
premises  whatsoever,  not  before  given  and  bequeathed 
by  my  said  will  and  codicils,  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  my  said  brother  John 
MiUj  and  the  said  George  Gavin  Browne,  their  exe- 
CQtors,  administrators,  and  assigns,  to  be  equally  divided 
between  them,  share  and  share  alike."  He  appointed 
his  brother  John  Mill,  and  George  Gavin  Browne, 
executors  of  his  will  and  codicils,  and  confirmed  the 
appointment  in  his  will  of  James  Mill,  Hercules  Mill, 
and  Patrick  Bartlett  to  be  trustees  thereof. 


A  fourth .  codicil,  dated  in  March  1803,  gave  some 
«naU.  legacies. 

The 
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1827.  The  testator  died  in  December  1804.    John  MiU  and 

George  Qwtnn  Broome  proved  his  will  and  codicils. 

In  1806,  Brcnsne  filed  a  bill  in  the  Court  of  C3ianoerf 
against  John  MiU^  Patrick  BartleU^  and  the  Attorney 
General^  insisting  that  the  devises  and  bequests  of  the 
rent<harge  on  the  plantation  in  Cariacau^  {or  tbt 
amelioration  of  the  condition  of  the  slaves,  and  of  ther 
residue  of  the  reel  and  personal  estate  for  the  purposes 
expressed  in  thedeed  of  the  5th  o{  December  1791,  wert 
void,  and  that  he  and  John  MiU  were  entitled  to  the 
residue  under  the  subsequent  testamentary  instruments; 
and  prayings  among  other  things,  declarations  to  that 
efiect. 

In  1808,  a  decree  was  pronounced  at  the  Rolls,  di- 
recting the  usual  accounts  of  the  personal  estate  to  be 
taken;  atid,  on  the  13th  xjf  thne  1809,  a  decree  was 
made  on  further  directions,  whieh,  without  alluding'to  the 
charitable  bequests,  or  containing  any  declaration  as  to 
their  Validity,  provided  for  the  payment  of  the  testatoi's' 
debts  and  legacies  and  of  the  general  annuities  which  he 
had  bequeathed,  and  directed  one  moiety  of  the  residue 
to  be  transferred  to  George  Gavin  Browne^  and  the  other 
moiety  to  John  MiU. 

During  these  proceedings,  no  notice  of  the  purport 
of  the  will,  or  of  the  deed  of  even  date  with  it,  had 
been  given  to  any  person  interested  in  the  estaUisb* 
ment  of  the  charity ;  and  it  did  not  appear  that  then 
had  been,  at  either  of  the  hearings^  any  argunlent  or 
discussion  as  to  the  validity  or  invalidity  of  the  be* 
quest  for  the  relief  of  indigent  ladies  in  Montrose  and 
the  neighbourhood.  At  length,  the  magistrates  of 
Montrose  were  informed  of  the  contents  of  the  will 
and  deed;   and,  in  1825,  the  Attorney-General,  on 

their 
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their  relation,  filed  an  information,  praying,  that  it  1827. 
might  be  declared,  that,  under,  the  direction  to  lay 
oat  the  residue  of  the  personal  estate  of  the  testator 
David  Millj  in  the  purchase  of  lands  or  rents  of  inherit- 
ance for  charitable  purposes  to  be  executed  in  Scotland^ 
as  expressed  in  the  deed  of  1791,  tlie  trustees  for  the 
time  being  were  authorised  and  empowered,  or  had  the 
option^  to  purchase,  for  these  purposes,  lands  or  rents  of 
inheritance  in  fee^simple  in  Scotlandf  and  that  directions 
might  be  given  for  applying  the  residue  of  the  personal 
estate  in  .making  such  purchases. 

To  this  information  Browne  filed  a  general  demurrer^ 
with  a  view  of  insisting  that  the  decree  on  further 
directions  was  a  bar  to  the  present  proceedings.  But 
as  the  information  did  not  state  that  the  Attorney- 
General  had  been  a  party  to  the  prior  suit,  it  was 
Ipond,  when  the  demurrer  came  on  to  be  argued,  that 
the  question  could  not  be  disposed  of  in  that  form ;  and 
it  was  suggested  that  the  more  convenient  mode  of 
raising  the  substantial  question  would  be,  that  Browne 
should  withdraw  the  demurrer,  and  put  in  a  plea  of  the 
former  .decree,  and  that  the  Attorney-General  should  at 
the  ..same  time  present  a  petition  of  appeal  against 
that  decree. 

This  course  was  accordingly  adopted :  and,  on  the 
plea  and  petition  of  appeal  against  the  decree  of  I8O99 
the  question  was,  whether  the  bequest  of  the  residue  of 
the  personal  estate,  for  the  purposes  expressed  in  the 
deed  of  the  5th  of  December  1791,  was  void  under  the 
9  G.  2.  c.  86. 

Sir  Charles  Wetherell  and  Mr.  Sugden,  in  support  of 
the  bequest. 

The  testator  was  a  Scotchman ;  two  of  the  trustees 
named  in  the  will,  and  the  trustee,  John  Mill,  appointed 

by 
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1827*  by  a  codicil,  resided  in  Scotland ;  the  objects  of  the 
1  '  '  '  charity  are  exclasively  Scotch ;  and  the  most  anxioas 
Genebal  care  has  been  taken,  that  the  administration  of  the 
1^^^  charity  shall  be  conducted  solely  by  persons  residing  a 
Scotland.  Under  these  circamstances,  the  probabili^  ii| 
that  the  testator  meant,  that  the  lands  or  rents  of  in- 
heritance should  be  purchased  in  Scotland  /  at  least  he 
must  have  intended  that  the  trustees  should  have  m 
option  of  making  the  purchases  there.  This  inference  b 
corroborated  by  the  use  of  the  phrase,  **  rents  of  in- 
heritance," which  is  more  applicable  to  property  in 
Scotland  than  in  England ;  for  fee  farm  rents  are  the 
only  species  of  English  hereditaments  which  wonhl 
answer  that  description,  and  the  amount  of  the  fund  was 
far  too  considerable  for  such  a  species  of  investment 
Suppose  the  trustees  had  actually  laid  out  the  money  in 
the  purchase  of  lands  in  Scotland,  would  this  Court  hife 
made  them  answerable  for  a  breach  of  duty,  condemned 
them  for  not  defeating  purposes  for  which  they  were 
expressly  declared  trustees,  and  compelled  them  to 
account  for  the  residue  to  the  residuary  legatees  or 
the  next  of  kin  ?  As  it  is  a  foreign  charity  which  die 
testator  has  here  created,  this  Court  could  not  have 
interfered  with  its  administration*,  nor  settled  a  scheme 
for  the  application  of  the  fund,  nor  regulated  in  any 
degree  the  mode  of  distribution,  or  the  selection  of  the 
individuals  who  were  to  have  the  benefit  of  it  On  what 
pretext,  then,  can  it  be  said,  that  the  property  must  be 
kept  within  the  jurisdiction  of  this  Court?  If  the 
.  trustees,  in  the  execution  of  the  trust  reposed  in  them} 
might  purchase  lands  in  Scotland,  the  bequest  must  be 
sustained.  Oliphant  v.  Hendrie  (a),  Mackintosh  v.  Tbvn- 
send  (i),  Attorney-General  v.  Stewart,  (c) 

Where 

(a)  1  Bro.  C.  C.  571.         {b)  16  Vet.  350.         (c)  2  Mer.  f  45— 1«5» 
*  Emery  v.  HUl,  1  Ruu.  US.    Minet  v.  VulUamy, OkUlli. 
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Where  a  will  leaves  executors  or  trustees  at  liberty       1897. 

execute  a  charitable  gift  in  either  of  two  medes^  and 
lOfc  trusts  may  be  lawfully  executed  in  one  of  thesQ 
odesi  while)  in  the  other,  it  would  be  defeated  by  the 
itQte  of  mortmain,  the  Court  has  taken,  and  has  held 
ut  the  trustees  or  executors  are  bound  to  take,  that 
lone  which  will  give  effect  to  the  charity  * ;  and  it 
■kee  no  difference,  whether  the  option  between  two 
odea  of  proceeding  is  given  by  express  words,  or  is 
ised  by  a  reasonable  implication  from  the  language 
'  the  will  and  circumstances  appearing  on  the  face 

it. 

Mr.  Home  and  Mr.  I^nch^  conird. 

The  testator  has  appointed  two  sets  of  trustees ;  one 
ty  the  trustees  under  his  will,  in  whom  the  property  is 
be  vested ;  the  other,  the  trustees  under  the  deed,  who 
e  to  receive  the  rents  from  the  trustees  under  the  will, 
d  to  apply  the  money  in  the  manner  prescribed  by 
At  deed.  This  second  class  of  trustees,  it  is  true,  are 
be  persons  resident  in  Scotland;  but  they  are  not  to 
▼e  any  concern  with  the  investment  of  the  fund  or  any 
ate  in  the  lands  or  rents  which  are  to  be  purchased. 
le  appointment  of  two  sets  of  trustees,  —  the  one  to 
TC^  the  control  of  the  property,  —  the  other,  to  have  the 
(tribution  of  the  income  of  that  property  among  the 
yects  of  the  testator's  proposed  bounty,  —  removes  any 
saumption,  that  the  property  was  to  be  laid  out  in 
Mandj  which  might  have  been  supposed  to  have  been 
brded  by  the  nature  of  the  purposes  to  which  the 
some  was  to  be  applied ;  and,  on  the  contrary,  as  the 
itator  has  expressly  directed,  that  the  trustees,  who  are 
dbtribute  the  income,  shall  be  persons  resident  in 

Scotland^ 

*  Curtit  ¥.  MutUm,  14  Vet.  557. 
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Attorney- 
Genebal 

V. 

Mill. 


May  M. 


Scotland^  but  has  not  made  a  similar  provision  widi 
respect  to  the  trustees  in  whom  the  property  is  to  be 
vested,  the  fair  inference  is,  that  he  did  not  contemphta 
residence  in  Scotland  as  a  circumstance  in  any  way 
nected  with  the  trust  reposed  in  the  latter.  Thi 
therefore,  simply  the  case  of  a  bequest  to  certain 
sons  in  trust  to  purchase  lands,  and  to  pay  over  the- 
rents  for  charitable  purposes  to  persons  resident  m 
Scotland :  the  trust  to  purchase  lands  could  be  executed 
only  by  the  purchase  of  lands  in  England  ;  and  the 
sequence  is,  that  the  bequest  is  void. 


Mr.  Lynchf  also,  contended  that  the  third  codicil  re- 
voked the  residuary  bequest  in  the  will,  and  made  a 
disposition  of  the  residue. 


The  Lord  Chancellor. 

If  it  was  the  intention  of  the  testator  to  give  tbe 
trustees  power  to  lay  out  the  residue  of  his  personal 
estate  in  the  purchase  of  lands  either  in  Scotland  or 
England  J  the  gift  to  charity  will  be  good ;  and  it  is  pe^ 
fectly  clear  that  it  is  not  necessary,  that  tbe  testator 
should  have  expressed,  in  positive  and  distinct  temis,  that 
the  trustees  were  to  have  that  option.  If  I  could  collect 
from  any  part  of  the  will  that  it  was  his  meaning  or  in 
his  contemplation,  that  his  trustees  should  have  an 
option  of  buying  lands  and  rents  of  inheritance  eitbtf 
in  Scotland  or  in  England,  I  should  give  effect  to  lu> 
intention. 


As  to  the  argument  against  the  charity,  drawn  from 

the  appointment  of  two  sets  of  trustees,  I  must  (^ 

serve,  that  two  sets  of  trustees  would  have  been  equally 

necessary,  even  if  it  had  been  the  intention  of  the  testator 

that  the  lands  should  be  purchased  in  Scotlandf  uQ- 

lew 
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98  he  had  required  that  the  purchase  should  be  made,  1827. 

ot  merely  in  Scotland,  but  within  twenty  miles  of  ^  ~'  ■-  ' 

g,  Attorney- 

wonirose*  General 


Looking,  however,  at  every  part  of  the  will,  — a  will, 
C  it  be  recollected,  made  in  England^  and  in  the 
kiglish  form,  and  which  says  nothing  as  to  the  laying 
at  of  the  money  in  Scotch  purchases,  —  I  do  not  see 
oough  to  induce  me  to  suppose,  that  the  testator  con- 
mplated  the  purchase  of  lands  in  Scotland. 


The  plea  was  allowed ;  and,  on  the  petition  of  appeal, 
was.  ordered,  that  the  decree  of  the  18  th  oi  June  1809 
tould  be  affirmed. 


Mux. 


The  Lord  Chancellor  stated,  that,  having  again      May  16. 
Mid  over  the  will,  he  continued  to  be  of  the  opinion 
hich  he  had  expressed  before,  and  therefore  the  bequest 
*tbe  residue  to  charitable  purposes  was  void. 


Z8 
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BAKER  V.  HANBURY. 


Alegacywas  rpHE  will  of  JMkn  Baker  coataindd  ihe  RAkmrng 

given  to  the      X    beottG&f-r- 
8M>arate  use  »/^«c»«, . 

ofa  married 

^e'joliit  live?      **  And  as  to   my  personal  estate   my  wiUi  iB|<  (hi 
of  her  and  her  my  executors   do  invest  the  sum  of  lO^OOOL 


in  case  she  in  the  purchase  of  stock  in  the  public  funds  in  tfadr 
toT^^hM!!'*  own  names,  upon  trust,  to  pay  the  dividends  thereof 
lutily»liiitir    as  the  same  shall  become  receivable,  into  due  proper 

S^tJwi  ^«*^  ^  "^y  ^^^^  relation,  the  said  Arm  Btd, 
to  such  per-  or  authorize  her  to  receive  the  same  (or  h«r  aofeflid 
should  by  will  separate  «se,  for  and  during  the  joint  lives  of  lM^ 

2E*oTa '"*  ^^^  ®°^   ^^^  ^^^^  husband,  the  said   GUJred  LiM» 

pointment  to  IReed;  which  dividends  shall  not  be  in  the  least  sul^ 

fe  "exduaive  ^  *^  debts,  control,  or  engagements  of  her  said  fco- 

of  her  hua-  band;  and,  in  case  the  said  Ann  Meed  shall  sufvifis-di^ 

died  in  the  ^^^  Gilfred  Lawson  Reed^  upon  trust  that  my  said  0^ 

Ufetime  of  her  ecutors  do  forthwith  transfer  the  whole  of  the  stock  Art 

the  testator:  shall  have  been  purchased  with  the  said  10,0001.  steiling 

Held,  that  the  ^nd  the  unapplied  dividends  thereof,  to  her  the  laid 

legacy  lapsed.  '^'^  •  *i_ 

Ann  Beedf  for  her  own  use  absolutely ;  and,  in  case  Ae 


said  Ann  Reed  shall  depart  this  life  in  the  lifetime  of 
the  said  Gilfred  Lawson  Beedj  upon  trust  to  tna^ 
such  stock,  and  pay  the  unapplied  dividends  thereof  to 
such  person  or  persons  for  such  use  or  uses,  and  in  saA 
manner  and  form,  as  she  the  said  Ann  Reed  shaO,  in  tfd 
by  her  last  will  and  testament,  or  any  writing  purpoftiiV 
to  be  her  last  will  and  testament,  under  her  hand,  Qot" 
wit!i  standing  her  coverture,  order,  direct,  or  appoio^ 
give  or  bequeath  the  same ;  and  in  default  of  such  di- 
rection or  appointment  thereof,  shall  and  do  trans^ 
and  dispose  of  the  same,  or  so  much  or  such  part  thereof 
as  shall  not  be  so  appropriated  or  disposed,  and  pay 
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le  Unapplied  dividends  thereof  to  sacb  person  or  per-        l$9ft 

ms  (exclusiyely  of  the  said  Gilfred  Lavoson  Reed)^  as 

VNild  be  entitled  thereto  under  the  statute  of  distribu- 

O08|  as  the  next  of  kin  of  her  the  said  Ann  Reedj  if  she 

lie  aaid  Ann  Reed  had  died  possessed  thereof  a  widow 

nd  intestate^"  Sec 

Ann  Reed  died  in  the  lifetime  of  the  testator  and  pf 
er  husband,  leaving  a  daughter,  her  only  child.  This 
Migbter  had  married  the  plaintiff  Baker  i  and  she,  in 
mjniiction  with  her  husband,  as  being  the  sole  next  of 
ip  of  her  mother,  claimed  by  the  present  bill  payment 
r  the  kgacy  of  10,000/. 

The  question  was,  whether  the  legacy  lapsed  by  the 
Bath  of  Ann  Reed  in  the  testator's  lifetime,  or  weot  to 
le  person  or  persons  to  whom  the  money  was  directed 
i  h6  paid,  if  Ann  Reed  made  no  appdntment. 

Tht  decree  of  the  Vice-Chanoellor  declare^  ;tbat  the 
gMf  hid  lapsed 

The  plabtiffi  appealsd. 

IKr.  ShadweU^  in  support  of  the  appeaL 

In  the  event  which  happened,  —  the  death  of  Ann 
epd  in  her  husband's  lifetime,  —  the  bequest  is  to  hef 
r  life^  with  a  power  of  appointment ;  remainder,  if  she 
ad^  no  appointment,  to  her  next  of  kin,  exclusive  of 
sr  husband.  The  gift  to  the  next  of  kin  is  distinct 
om  any  interest  given  to  her,  and,  therefore,  cannot 
s  affi^cted  by  her  death.   Perkins  v.  Micklethwaite.  (a) 

Mr.  Sugden  and  Mr.  Wakefield^  cantrd. 

The  obgect  of  the  testator  was,  that  Mrs.  Reed  should 
ave-the  whole  beneficial  interest  in  the  10,000/.,  but  so 

as 
(a)  1  P.  Wmi.  S75. 
Z  3 
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1827«       as  to  exempt  it  from  marital  control.    He  has,  therefcrey 
given  it  to  her  separate  use  during  the  joint  lives  of  her 
and  her  husband,  and  if  she  survive  her  husband,  she 
is  to  take  it  absolutely ;  if  she  does  not  survive  her 
husband,  she  has  a  general  power  of  appointment  fay 
any  writing  in  the  nature  of  a  will;  and  if  she  makes.no 
appointment,  her  next  of  kin  are  to  be  entitled.    The 
limitation  to  the  next  of  kin  is  a  mere  substitution  for 
the  power  of  appointment     The  next  of  kin  are  put  in 
the  place  of  the  appointees  of  this  lady ;  they  can  take.^ 
only  what  she  might  have  appointed ;  she  could  have^ 
appointed  nothing,  because  she  died  before  the  testator^ 
and  their  claim  must,  therefore,  fail  entirely.  CaUhorpr^  ^ 
Gaugh  (a),  Humberstone  v.  Stanton,  {b) 

Mr.  ShadweUj  in  reply. 

In  Caltkorp  v.  Gough^  the  legacy  was  given  to  LidFf 
Gough  absolutely,  if  she  survived  her  husband :  she  did 
survive  him,  and,  therefore,  if  she  could  not  take  tfce 
legacy,   no  other  person  could  claim  it ;  and,  as  she 
afterwards  died  in   the  testator's  lifetime,  the  beqoot 
necessarily  failed.     So,  here,  if  Mrs.  Reed  had  sorvitd 
her  husband,  and  then  had  died  before  the  testator,  die 
legacy  would  have  failed ;  because,  as  she  survived  kr 
husband,  no  one,  except  her,  could  have  had  any  tide 
under  the  will ;  and  she  could  have  had  no  title^  becune 
she  did  not  survive  the  testator.     The  distinction  of  die      \ 
present  case  is,  that,  in  the  events  which  have  happeoedi      .{ 
Mrs.  Reed  had  merely  a  life-interest  in  this  sam  of      ' 
10,000/.,  with  a  limitation  over  to  her  next  of  kin,  sub- 
ject only  to  be  defeated  by  the  exercise  of  her  power  of 
appointment. 


The 
(fi)  5  Bro.C.  C.39S.  m    4  T.A.  707*  n.         (5)  1  K^JB.nS. 
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The  Lord  Chancellor  was  of  opinion,  that  the 
qjaqr  was  intended  to  be  an  absolute  bequest  to  Mrs. 
Reedj  but  that  it  was  qualified  on  account  of  her  situation 
m  a  married  woman  ;  and  he  referred  to  the  observations 
if  ixNrd  Alvanletf,  in  his  judgment  in  CaUhoi'pe  v.  Gough. 
Je  held)  therefore,  that  the  legacy  had  lapsed ;  and  he 
dBrmed  the  decree  of  the  Vice-Chancellor. 

Reg.  Lib.  1826.  A.  1293. 


1827. 


May  19. 


HENVELL  V.  WHIl  AKER. 

UriLLIAM  WHITAKER  began  his  will  in  the 
following  words :  —  "  First,  I  will  and  direct  that 
11  my  just  debts  and  funeral  expenses  be  fully  paid  and 
■tisfied  by  my  executor  hereinafter  named."  The 
ettator  Uien  proceeded  to  give  certain  pecuniary  legacies 
nd  an  annuity  which  was  to  be  issuing  out  of  a  specified 
irfki;«and  he  concluded  as  follows :  **  All  my  real,  per- 
ooal^  and  copyhold  estates  whatsoever  and  wheresoever, 
nibject  to  the  above-mentioned  legacies  and  annuity^  I 
ive,  devise,  and  bequeath  to  my  nephew  William 
VkHaker^  to  hold  to  him,  his  heirs,  executors,  admini- 
tntors,  and  assigns ;  and  I  appoint  him  executor  hereof.*' 

Tlie  question  in  the  cause  was,  whether  the  testator 
tfri:  charged  his  real  estate  with  the  payment  of  his 
lebls. 

Mr.  Shaditelty  for  the  creditors. 

The  introductory  words  shew  that  it  was  the  intentiori 
f  the  testator  to  create  a  charge  for  the  payment  of  his 
ebts,  beyond  the  mere  liability  which  the  law  would  of 
self  create ;  and  the  direction  that  his  debts  should  be 

Z  4  paid 


Rolls. 
May  14.  51. 

Where  a  tes* 
tator  directs 
hid  just  debts 
and  funeral 
expenses  to  be 
fully  paid  and 
satisfied  by  his 
executor 
thereinafter 
named,  it  is  a 
condition  im- 
posed upon 
the  executor 
to  satisfy  the 
testator's 
debts  and 
funeral  ex- 
penses, as  far 
as  all  the  pro* 

Eeru,  which 
e  derives 
under  the 
testa  mentaiy 
disposition, 
will  extend, 
whether  real 
or  personal. 
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1827. 


Henvbll 

V. 

Wbitasbb. 


paid  will  be  entirely  inoperative,  if  the  personalty  ikme 
be  applicable  to  that  purpose.  He  has  devised  finl 
estates  to  his  executor ;  and  he  has  ordered  the  execatMT 
to  pay  all  his  debts :  must  not  that  direction  be  considertd 
as  annexing  a  condition  to  the  devise,  or  as  creadog  a 
charge  on  the  property  so  devised  ?  The  legacies  «re 
charged  on  the  real  estate ;  whence  a  fiiir  presumptim 
arises,  that  the  testator  considered  his  real  and  personal 
estate  as  forming  one  fund  for  the  purpose  of  his  will 
Looking  at  the  language  which  the  testator  has  usedi  it 
is  not  probable  that  he  should  have  intended  to  shew 
greater  favor  to  his  legatees  than  to  his  creditors. 


Mr.  Sugden  and  Mr.  Roupell,  for  the  devisee. 

The  first  direction  of  the  testator  is,  that  his  debtK 
should  be  paid  by  his  executor ;  and  as  the  character 
executor  has  reference  only  to  the  personalty,  no  i 
ference  toc^  thence  be  drawn  that  the  intention  was  te> 
chargi^  thf^  4'eal  estates.    He  then  charges  his  real  estste 
with  his  legacies,  and  devises  it  to  the  same  person  whom 
he  afterwards  appoints  his  executor.     But  if  the  pi^ 
ceding  part  of  the  will  did  not  charge  the  lands  widi 
debts,  no  intention  as  to  that  point  can  be  collected 
from  the  subsequent  charge  of  legacies.     The  devise  to 
William   Whitaker   is   to   him   by  name,   and   not  if 
executor. 


The  following  cases  were  cited :   Williams  v.  Chmg((i\ 

Goddphin  v.  Penneck  (A),    Trott  v.  Vernon  (c),  Sttatp 

V.  Tryon{d\  Kay  v.  Tatvnsend  {d)^  Davis  v.  Gardner  [()t 

Noel  V.   Weston  (g\   Coombes  v.   Gibson  (A),    Pcwdl  ▼• 

Robins,  {i)   The  cases  o( Finch  v.  Hatferdey^  and  Briipi 

V.  Landen^  referred  to,  the  former  in  S  Ves.  550.,  and  dw 

litter 


(a)  3  Fes.  545. 

(b)  2  Ves.Sill. 

(c)  Prec.    Chan,  430.     and 
9rmi.708. 

(d)  2  Fern,  709.  n. 


(e)  2  P.  Wms.  188^ 
(g)  2r.4-J?.2S9. 
(A)  I  Bro,  a  C.  275. 
(Q  7  Fet,  209. 
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a  7  Fes.  210.,  were  also  relied  on  as  authorities, 
i  in  favor  of|  and  the  other  agamst,  the  claim  of 
iditers. 

Master  of  the  Rolls  directed  the  cause  to  stand 
I  order  that  the  facts  of  these  two  cases  might  be 
Ined  by  an  examination  of  the  reporter's  book. 


1887. 


HSNVELt 

WaiTAKsa. 


The 


»  FINCH  V.  HATTERSLEY- 


\  ▼•  Hatterdey^  upon 
nrination  of  the  Re- 
\  booky  appeared  to  be 
ywing  effect :  — 
lefendaot,«7ant€9  Hoi- 
BHuie  his  will,  wbere- 
kttotedy  <<  that  all  liis 
o  the  value  of  20».  in 
iDd»  and  his  funeral 
it  ahould  be  paid  by 
eeatrix  thereinafter 
and  be  gave  to  his 
f.  HaUersUy,  all  and 
'  his  houses,  lands, 
;ety  and  tenements 
nrer,  with  their  appur- 
•y  situate  in  the  town- 
f  Bamdey^  in  the 
of  Yorky  or  in  the 
or  precincts  thereof, 
gave  to  his  wife  all  the 
!iis  goods  and  chattels 
iBonal  estate  whatso- 
luch  said  houses,  mes- 
lands,  and  tenements, 
chattels,  and  personal 
he  willed  should  be 
Msessed  and  enjoyed 


by  his  said  wife  for  and 
during  her  lifb ;  and|  at  the 
end  thereof  he  willed  that 
they  should  be  divided  by 
his  said  wife  among  such  of 
his  children  as  should  be  then 
living,  in  such  pn^ortions  as 
she  should  think  proper :  and 
he  thereby  constituted  her, 
his  said  wife,  executrix  of  his 
said  will. 

By  the  decree,  the  Master 
of  the  Rolls  declared,  that, 
in  case  the  said  testator's 
personal  estate  should  not  be 
sufficient  for  payment  of  his 
debts  and  funeral  expenseSf 
the  deficiency  ought  to  be 
made  good  out  of  the  said  tes^ 
tator's  real  estates,  and  did 
decree,  that  such  deficiency 
be  raised  by  sale  or  mortgage 
of  the  said  testator's  real 
estates,  or  a  sufficient  part 
thereof. 

R%.  Lib.  1775.  A.  828^ 

BRIDGEN 
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1827. 
Hemtsll 

V. 

Whitakie. 


The  case  was  re-argued^  and  the  followiug  additional 
authorities  were  cited :  Harris  v.  Ligled£m  (a),  Lee  ¥• 
Warrington  {b\  Clcwdsfy  v.  Pelham  (c),  and  Keeling  t. 
Brcmt.  {d) 

Tke 


(«)  5  P.  Wnu,  92. 
(A)  4  Bro.  P.  C.  90. 


(c)  1  Fern.  411. 

(d)  B  Vet.  359. 


BRIDGEN  V.  LANDER. 


The  case  referred  to  under 
the  name  of  Bridges  v.  Lan- 
deny  appears  in  the  Registrar's 
book  under  the  name  of 
Bridgen  v.  Lander, 

There  the  question  arose 
upon  the  will  of  Garrard 
Lander,  which  was  to  the 
following  effect :  —  **  Impri-^ 
miSf  I  will  that  all  such  debts 
as  I  shall  justly  owe  at  the 
time  of  my  decease,  and  my 
funeral  charges  and  expenses 
be  in  the  first  place  paid  by  my 
executrix  hereinafter  named, 
and  as  to  my  real  and  per- 
sonal estate,  I  dispose  there- 
of in  tlie  manner  following : 
that  is  to  say,  first,  I  give, 
devise,  and  bequeath  unto 
my  wife,  Elizabeth  Lander^ 
for  and  during  the  time  of 
her  natural  life,  one  annuity 
or  yearly  rent-charge  of  61. 
a  year,  &c.  over  and  above 
the  yearly  interest  of  the  sum 
of  200/.  settled  on  her  the 
said  Elizabeth  Lander  on  her 
marriage  with  me  Garrard 
Lander,  which  said  annuity 


or  yearly  sum  of  6/*  a  year  I 
do  order  and  direct  to  be 
paid  half-yearly,  the  fiw  pay-- 
ment  to  be  made,  &c.:  and 
I    do    hereby    charge    and 
make  liable  all  my  real  estate 
to   and   with    the    payment 
thereof.    And  t  hereby  9im^ 
give,  devise,   and   bequeath 
unto  my  wife,  Elizabeth  JLoa* 
der,  for  and  during  the  term 
of  her  natural  life,  one  half 
of  all  my  stock  of  cattky 
corn,    hayy    implements  of 
husbandry,    and    household 
goods,  to  hold  to  her,  Ac 
during  the  term  of  her  na- 
tural life,  and  from  and  after 
her    decease     or    manriage 
again,  then  I  give  and  de- 
vise the   same  to  my  aoo, 
John  Lander,  and  his  heiif 
for  ever;    but  in    case  117 
said  wife,  Elizabeth  Lanier^ 
should  marry  again,  then  aod 
in  such  case  I  give  my  same 
wife  for  her  own  use  for  e?eri 
such  part  of  my  houseiioU 
goods  as  she  shall  accepit  ^ 
the  value  o^  200/.,  to  be  ap- 
praised,'* 
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Master  of  the  Rolls. 

en  the  testator  in  his  will  directs  that  all  his  just 
nd  funeral  expenses  be  fully  paid  by  his  executor 

there- 


1827. 


HXNYBLL 

Whitakbb. 


,"  &c.  He  then  gave 
r  his  three  daughters 
I  of  150^.  a  piece, 
le  charged  on  his  real 
vonal  estate.  '^  Itcm^ 
give,  devise,  and  be- 

unto  my  son,  John 
9  his  heirs  and  assigns 
r,  all  my  messuages, 
id  also  all  other  my 
d'  personal  estate  of 
iture  or  kind  soever, 
»  hold  unto  my  son, 
^nder^  his  heirs  and  as- 
abject  to  and  charged 
ifgeable  with  the  said 

of  6/.  a  year  to  my 
fe  as  aforesaid,  and 
\  sum  of  150^.  a  piece 

of  my  said  daughters 
laid;  and  I  do  here- 
ttitute,  nominate,  and 

my  wife,  Elizabeth 
I  sole  executrix  of  this 

will  and  testament." 

bill  was  filed  by  cre- 

decree  made  at  the 
hearing  on  the  27th 
wry  1785,  was,  "  that 
was  well  proved,  and 
o  be  established ;  that 
eferred  to  the  Master 
(  an  account  of  tlie 
ind  funeral  expenses, 
the  testator;  Uiat  an 


account  be  also  taken  of  the 
personal  estate  of  the  tes- 
tator come  into  the  hands  of 
the  executrix,  and  that  the 
testator's  personal  estate  be 
applied  in  payment  of  his 
debts  and  funeral  expenses 
in  a  course  of  administration; 
and  in  case  the  said  testator's 
personal  estate  will  not  be 
sufficient  to  pay  all  debts, 
His  Lordship  doUi  reserve 
the  consideration  of  all  fur- 
ther directions,"  &c. 

Reg.  Lib.  1785.  A.  160. 

By  the  decree  on  further 
directions,  made  on  the  Slst 
of  October  1787,  His  Lord- 
ship  did  declare,  **  that  what 
remains  due  to  the  specialty 
creditors  of  the  testator,  and 
also  what  is  due  to  the  simple- 
contract  creditors,  to  the 
extent  of  so  much  of  the 
personal  estate  as  has  been 
exhausted  in  payment  of  the 
debts  due  to  the  creditors  by 
specialty,  (in  whose  place  the 
simple-contract  creditors  are 
to  stand  and  to  receive  a 
satisfaction  pro  taniOt)  is  to 
be  raised  by  sale  of  the  said 
testator's  real  estate,  or  a 
sufficient  part  thereof." 

Reg.  Lib.  1787.  A.  686. 


Henyxu. 

9* 
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.IS37-  thereinafter  namedi  it  must  be  intended,  tbftt  be  {lad 
then  fully  determined  who  that  executor  should  be;  and 
the  will  is  to  be  construed  as  if  he  had  said,  **  I  direct 
WmTAxn.  ^g^  jjjy  jyg^  debts  and  funeral  expenses  be  fully  paid  and 
satisfied  by  my  nephew  WiUiam  Whitakerj  whom  I 
hereinafter  name  my  executor."  In  such  case  the  ob- 
ligation to  pay  his  debts  and  funeral  .expenses  would  ht 
a  condition  imposed  upon  the  nephew  William  WUiaia^ 
to  be  satisfied  as  far  as  all  the  property,  wbichbe  deriftd 
under  the  will,  would  extend,  whether  personal  or  rsiL 
This  principle  will  reconcile  all  the  authorities,  and  wiB 
be  of  ready  application  in  future  cases. 

I  must  declare^  therefore^  as  in  Finch  v.  HmiUri^ 
that  the  deficiency  of  the  peracHial  estate  fiur  the  pif* 
ment  of  debts  and  funeral  expenses  is  in  diia  Oise  10 
be  made  good  out  of  the  testator's  real  estate. 


<;ASfiS  IN  CHANCERY.  MO 

1887. 


T 


LANDON  V.  FERGUSON.  Rolls. 

HIS  was  a  creditor's  suit     It  appeared  on   the  Judgmentf 


Master's  report  that  the  testator,  at  the  time  of  have^^pre? 
death,  was  indebted  on  judgments  and  bonds,  as  ferenceagainst 
well  as  by  simple  contracts.    At  the  hearing  on  further  ^„  ^^  ^^^^ 
directions,  it  was  stated,  that  it  did  not  appear  that  all  nutraton. 
the  judgments  had   been  docketed  according  to  the 
4  &  5  W.S^M.  c.  20.  5.  S. ;  and  it  was  insisted,  that  debts 
due  on  undocketkl  judgments  had  no  priority,  in  the  . 
administration  of  assets,  before  simple-contract  debts. 

Lord  GiFFORD,  Master  qf  the  Roixs,  referred  it 
bsck  to  the  Master  to  inquire,  whether  any  and  which 
of  the  judgments  had  been  duly  docketed. 

The  Master  reported  that  some  of  the  judgments  had 
been  duly  docketed,  and  that  the  rolls  of  two  other 
Judgments  had  been  carried  into  the  proper  office  for 
the  purpose  of  being  docketed,  but  that,  from  some 
mistake  of  the  officer,  the  dockets  had  not  been 
oooapleted. 

The  cause  having  come  on  for  further  directions,  the 
yoestion  was,  Whethe;r  judgments  not  docketed  had  any 
preference  to  otlier  debts  against  heirs,  executors,  or 
administrators  ?  The  cases  of  Hickq^  v.  Hayter^  Ad" 
mmutratrix  [a\  and  Steele  v.  Borkej  Administrator  {b)j 
were  cited. 

Tke 

•  (ff)  BT.n.8S4.  (i)  1  jte. 4> py: 007. 
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Landon 

V. 
FKEOOfON. 


The  Master  of  the  Rolls  held  clearly,  that  judg- 
ments not  docketed  had  no  preference. 


Mr.  Home  and  Mr.  Chingj  for  the  PlamtiSs. 

Mr.  Shadwell  and  Mr.  Theobald^  for  the  Defendaoti. 

Mr.  Sugden  for  the  creditors,  whose  judgments  bad 
not  been  docketed. 


Rolls. 
May  21. 

A  derise  of 
landi  to  A. 
**  for  paying 
his  ton  SoL 
when  of  the 
age  of  twenty- 
one  yean," 
ffives  A.  the 
lee  benefit 
dallyy  charged 
with  the  pav- 
ment  of  5o£ 


ABRAMS  V.  WINSHUP. 

npHE  will  of  Lionel  JVinshup  contained,  among  odier 
devises,  the  following :  —  **l  bequeath  unto  Jinepk 
BulmeTj  senior,  all  the  front  of  the  street  on  the  wot 
side  of  the  yard  as  far  as  the  stone  stairs,  for  paying 
his  son  Thomas  Btdmerj  my  nephew,  50/.  when  of  the 
age  of  twenty-one  years." 

Mr.  Sugden  argued,  that  these  words  did  not  give  anj 
beneficial  interest  to  Joseph  Btdmer^  senior.  A  mm 
devise  to  A.  for  paying  B.  50/.  has  never  been  held  lo 
do  more  than  to  create  a  charge  for  the  particular  pin^ 
pose  expressed;  though  the  construction  might  haia 
been  different,  had  the  devise  to  A.  been  accompanied 
with  any  words  expressive  of  attachment  or  rqpid 
towards  him,  or  shewing  that  A.  was  an  object  of  boon^ 
to  the  testator.  Here  the  detise  is,  in  substance  i 
devise  to  A^  on  trust  to  sell  and  to  pay  B.  50L 

The  Master  of  the  Rolls  was  of  opinion,  that  dui 
was  a  devise  of  the  fee  of  the  premises  to  Joseph  Btdmfff 
senior,  charged  with  the  payment  of  50/.  to  bis  son. 
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HOLLAND  t;.  DISNEY.  jfoyii. 

TIY  a  policy  of  assurance^  which,  on  the  11th   of  In  the  polides 
-"  January  1815,  Henry  Fauntleroy  effected  on  his  A^S^lMlf 
life^  with  the  Amicable  Society,  it  was  witnessed,  that  he,  ciety,  there  is 
Faunikrqyj  was  admitted  a  member  of  that  society ;  and  ^g  to  d^th  by 

die  corporation  bound  themselves  and  their  successors  theh«n<i«of 

.  .   .  •  justice:  B 

to  pay  to  his  executors,  administrators,  or  assigns,  such  person,  in- 

ft  proportion  of  the  joint  stock  or  fund,  as  on  his  death  fn'Jhat^^ 
ihoold  become  due  according  to  the  society's  charter  aftmrards 
ftiid  bye-laws.     In   October  1824,  Fauntleroy  was   de-  for  a^niSll 
dared  a  bankrupt ;  shortly  afterwards  he  was  convicted  ofience :  the 
of  forgery,  and,  on  the  SOth  of  November j  he  was  ex-  not  wereby 
Mated,  pursuant  to  his  sentence.     The  premiums  had  avoided* 
betsa  duly  paid  up  to  the  time  of  his  death. 

The  sixth  bye-law  was  in  the  following  words :  — 
^  That  every  policy  hereafter  to  be  issued  (other  than 
in  exchange  of  policies  heretofore  issued,  or  in  lieu  of 
mch  policies,  in  case  of  their  being  lost,)  shall  contain  a 
Midition  to  be,  and  shall  be,  null  and  void,  in  case  the 
declaration  required  by  the  fifth  bye«law  shall  in  any 
respect  be  untrue  or  fraudulent,  or  in  case  the  person 
admitted  a  member  on  his  or  her  own  life,  or  the  person 
on  whose  life  the  contribution  is  made,  shall  go  out  of 
Bmpe,  or  engage  or  be  employed  in  military  service 
oat  {^  the  United  Kingdom,  or  in  naval  or  maritime 
lervice  or  occupation,  without  first  obtaining  license  in 
writing  from  the  court  of  directors,  and  paying  such 
farther  or  additional  premium  as  shall  be  required  by 
them."  These  were  the  only  cases  in  which  it  was 
expressly  provided,  that  the  policies  should  be  void. 

The 
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18S7*  The  bill  was  filed  by  the  assignees  of  FawtOengf 

*g^  -  praying  that  an  assignment  of  the  policy,  which  had 

V.  been  made  in  1819,  might  be  declared  to  be  Yoid,  and 

isNET.       ^^^  ^j^^  Amicable  Society  might  be  decreed  to  pay  to 

the  Plaintiffs  what  was  due  on  the  insurance. 

The  only  question  argued  was  between  the  Plainti^ 
and  the  Amicable  Society,  who  contended  that,  becaott 
FaufUleroy  had  perished  by  the  hands  of  jostioa^  m 
person  conld  make  any  claim  agunst  them  tuxter  dtt 
policy  of  insurance. 

Mr.  Sugdeni  Mr.  Pepytj  and  Mr.  Koe,  for  the  FUbp 
tiffi. 

Mr.  Shadwelly  Mr.  Eosej  and  Mr.  Skifrom,  for  tb 
Amicable  Socie^. 

L  The  contract  between  the  assured  and  the  assurer 
is,  that,  if  the  former  dies  within  a  given  time,  Ae 
latter  shall  pay  to  his  representatives  a  certain  sum 
of  money.  The  purpose  is  to  provide,  so  far  as  pecn* 
niary  arrangements  are  concerned,  a  species  of  indemmtf 
against  the  chance  of  death,  as  depending  on  the  comie 
of  nature  and  the  accidents  of  life ;  but  it  is  not  tibe 
purpose  of  the  contract  to  indemnify  the  assured  aguiuC 
his  own  act;  and  if  he  by  his  personal  agency  terminafta 
his  existence,  he  cannot  make  the  society  liable.  A  nan 
must  be  presumed  to  know  the  natural  and  legal  oome- 
quences  of  his  own  conduct.  If  he  perpetrates  a  criaie 
which  the  laws  of  his  country  punish  with  deltth,  k 
must  be  held  to  have  acted  with  foresight  of  the  ftte 
which  he  thus  prepares  for  himself;  and  his  death  is  tf 
much  his  own  act,  as  if  he  had  comhiitted  suicide.  Ri^ 
therefore,  cannot  make  it  the  foundation  of  a  pecuniae 
claim,  under  a  contract  of  insurance  on  his  life,  9Bf 

0lOfw 


CASES  IN  CHANCERY.  $s$ 

Kwesthan  he  could  under  an  insurance  against  fire^  if  ld27* 

e  had  himself  caused  the  destruction  of  the  insured  ^      -   -^ 
remises;  or  under  an  assurance  agiunst  the  perils  of  f,, 

le  aea,  if  he  had  wilfully  brought  about  the  loss  of  the  Diskbt. 


Secondly,  in  this  society  the  assurer  and  the  person 
vored,  being,  as  such,  members  of  a  co-partnership, 
re  bound  by  an  implied  faith  arising  out  of  the  partner- 
lip  relation.  A  partner  is  not  at  liberty  to  do  an  act 
bkh  shall  withdraw  funds  from  the  partnership,  and 
nwnart  them  into  part  of  his  own  assets ;  he  cannot  be 
laired,  by  his  own  conduct,  and  still  less  by  the  perpe- 
ition  of  a  crime,  to  acquire  a  pecuniary  benefit  at  the 
of  bis  partners. 


r,  at  all  events,  the  question  is  one  of  a  nature 
wdly  l^gftl ;  and  though  the  mode,  in  which  the  policy 
IS  been  dealt  with,  has  enabled  the  Plaintiffs  to  bring 
e  point  for  adjudication  into  a  court  of  equity,  a 
cbian  ought  not  to  be  pronounced  against  the  socieQr, 
tbojUt  giving  them  an  c^portonity  of  obtfuning  the 
of  a  common  law  tribunal. 


HJk  JdASTER  ^ihe  Rolls. 

Where  the  policy  does  not  provide  that  the  obligation 
'  pay  shall  determine,  if  the  event  insured  against  shall 
ippen  in  a  certain  specified  manner,  then,  if  the  event 
J  happen  in  that  manner,  the  obligation  to  pay  shall 
ot  determine,  merely  because  the  conduct  of  the  party 
matd  produced  the  event,  even  though  such  conduct 
"es  m  ofience  against  the  criminal  law  of  the  country. 
V>  avoid  the  obligation  to  pay,  the  act  of  the  party 
mred,  which  produced  the  event,  must  be  done  fraudu- 
ndy,  fiir  the  very  purpose  of  producing  the  event 
^OL.  III.  A  a  Decree 
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1827*  Decree  for  the  Plaintiff,  but  without  costs,  on  aeooont 

of  the  conflicting  claims  between  the  Plaintifis  and  the 
Defendants  Mr.  and  Mrs.  Disney. 


May f 2.  FARMER  V.  BRADFORD. 

Where,  under  "O  Y  an  indenture  of  settlement,  dated  the  9tfc  rf 
a  testator         "^  Jftfy  1801,  and  made  previous  to  the  marriage  rf 

had,  in  a  cer-    William  Farmer  with  Sarah  Pedcj  her  uncle,  WWim 

lain  event, 

the  fee  of  an     Peck^  conveyed  an  estate  called  LushiU  to  two  trustee^ 

STtera^jS  their  heirs  and  assigns,  to  the  use  of  bim,  WUOm 
had,  under  the  Peck,  and  his  heirs  and  assigns,  till  the  intended 
m^t,apower,  carriage ;  and  from  and  after  the  solemnization  theno^ 
in  the  parti-  to  the  use  of  the  said  William  Peck  and  "  bis  assigns 
appoint  the'  during  the  term  of  his  natural  life;  and  from  and  iiiiii»' 
fee,  subject  to   diately  after  his  decease,  to  the  use  of  the  Ddfaidiiit 

the  term,  by  "^  t>  n  — • 

deed  or  will,     James  Bradford^  for  a  term  of  500  years,  to  commeDoe 

he  deviidS  ^^^^  *®  ^^^*  ^^  WiUiam  Peck ;  and  from  the  end  or 
estate  in  fee,  sooner  determination  of  that  term,  to  the  use  of  lodi 
cnce^to  his  ^'  pcrson  or  persons,  and  for  such  estates  and  interest^  •• 
power,  the        the  said   William  Peck  should,  by  deed  executed  tod 

\inil  t&K(Hi  HI 

effect  as  a  de-  attested  in  the  presence  of  two  witnesses,  or  by  vul 
vise  of  his  in-    executed  in  the  presence  of  and  attested  by  three  wit- 

terest,  and  not  ,     ,  ,  , 

as  an  execu-     nesses,  limit  and  appoint ;  and,  in  default  of  appointmeDtf 

tion  of  his        ^gjj  ^  ^j^g  ^gg  ^f  ^he  said  WiUiam  Peck,  his  heirs  tod 

power.  ' 

By  the  same  assigns   for  «ver«     And  as  to  the  term  of  500  pfth 

hadlntfie  ^  ^^  ^^  thereby  declared,  that  the  Defendant  t^M^ 
events  which     Bradford^   his  executors    and    administrators,  shooH 

hannened  a 

power  to  ap-     ^^ter  the  decease  of  WiUiam  Peckj   out  of  the  icBts 

point  a  sum  of  god 

1000/.,  which 

was  to  be  raised  after  his  death  by  the  term  to  which  the  fee  of  the  same  estate  **| 
aubject;  but  his  will  took  no  notice  whatever  of  this  power:  the  devise  rft"* 
tetate  does  not  operate  as  an  execution  of  the  power  to  appoint  the  looofc 
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its  of  the  said  hereditaments,  or  by  mortgage  or 
eof  for  all  or  any  part  of  the  said  term  of  500 
lise  and  levy  the  sum  of  1000/.,  with  interest  for 
\  at  the  rate  of  5  per  cent,  from  the  decease  of 
Pecif  and  should  stand  and  be  possessed. thereof 
St  to  permit  William  Farmer  to  receive  the  clear 
terest  and  proceeds  thereof  during  the  term  of  I^is 
ife;  and,  after  his  decease,  to  permit  and  suffer 
Sarah  Peckj  his  intended  wife,  to  receive  the 
irly  interest  and  proceeds  thereof  during  the 
ler  natural  life ;  and  from  and  after  the  decease  of 
vor  of  fViUiam  Farmer  and  his  said  wife,  to  pay 
of  1000/.,  and  the  interest  and  proceeds  thereof, 
I  amongst  all  and  every  the  child  or  children  of 
B  said  William  Farmer  and  his  intended  wife, 
issue  of  such  of  their  children  as  should  be  then 
manner  therein  mentioned  ;  and  if  there  should 
ich  child,  nor  any  issue  of  such  child,  living  at 
h  of  the  survivor  of  William  Farmer  and  his 
inded  wife,  then  to  pay  the  said  sum  of  1000/., 
interest  and  proceeds  thereof,  unto  such  persons 
mch  manner  as  the  said  William  Peck  should 
by  any  deed  executed  as  therein  mentioned,  or 
ill  executed  in  the  presence  of  and  attested  by 
nesses;  and  in  default  of  such  appointment,  then 
ist  to  pay  the  same  to  the  executors  and  ad- 
x>rs  of  Sarah  Peckj  the  intended  wife. 


1827. 


narriage  took  effect.     In  1803,   Sarah  Peck, 

died,  leaving  only  one  child,  who  died  within 

VBks  afterwards,  and  in  the  lifetime  both  of  the 

llUam  Farmer,  and  of  William  Peck,  the  mother^s 


21,  William  Peck  made  his  will,  and  thereby, 
mentioning  the  powers  of  appointment  reserved 

Aa  8  to 
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1827.  to  him  by  the  indenture  of  the  4th  of  May  IBOlf  or 
using  any  words  of  reference  to  those  powers  or  to  fte 
settlement,  devised  his  manors,  lands,  hereditaments,  ibd 
premises  at  Lushilly  and  all  other  his  real  estate,  to  Hi 
nephew  WiUiam  Peck^  his  heirs  and  assigns  for  ever: 
and,  after  giving  certain  peoiniary  legacies,  he  becjoeatlied 
all  the  residue  of  his  personal  estate  and  property  lAit- 
soever  unto  his  said  nephew,  for  his  own  absolute  wt 
and  benefit,  and  appointed  him  sble  executor  of  Ui 
will.     He  died  not  long  afterwards. 

The  1000/.  not  having  been  raised,  William  Fandtt 
who  had  taken  out  administration  to  bis  deceased-vift^ 
filed  his  bill  against  the  trustee,  James  Btv^brdf  wd 
the  devisee,  William  Peclc^  the  nephew,  praying  to  hue 
the  1000/.  raised  from  the  Lushill  estate,  and  thit 
it  might  be  declared,  that,  in  the  events  which  hid 
happened,  the  Plainti£f^  in  his  own  right  in  reqpect  of  Ui 
life  estate,  and  as  the  adminbtrator  of  bis  deceased 
was  absolutely  entitled  to  the  money* 


The  Defendant  Peck  claimed  the  lOOOL,  sulgect  to 
the  Plaintififs  life  interest,  on  the  ground,  thatthedeiiie 
of  the  estate  to  him  would  pass  all  such  interest  in  i 
sum  of  money  charged  on  that  estate,  as  the  devisor  hid 
power  to  appoint. 

Mr.  Sugden  and  Mr.  Wilbrahamj  for  the  Plainti£ 

By  the  settlement  of  1801,  the  lOOOL  was  oompletdf 
severed  from  the  inheritance:  it  was  the  Atxtj  of  tke 
trustees  to  have  raised  the  money,  and,  in  didr  hudh^ 
would  have  been  subject,  in  consequence  of  the  detfhof 
the  wife  and  the  failure  of  issue  of  the  marriage  in  tke 
husband's  lifetime,  to  a  trust  for  the  husband  for  life* 
remainder  to  such  persons  as  WiUiam  /Vdt  diooki 
appoint ;  remainder  to  the  administrators  bf  the  wife 

There- 
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Fhei^rey  WiUiam  Peek  had  no  interest  in  the  sum ;        I8S7« 
Ifl  had  only  a  po^er  of  appointment. 

The  devise  of  the  estate  cannot  be  considered  as  an 
i{|ppintment :  first,  because  the  will,  not  referring  to  the 
K>wer,  and  the  words  of  it  being  fully  satisfied  by  pror 
HMj  Other  tt^an  that  which  is  the  subject  of  th^  power, 
B  not  an.  exercise  of  that  power ;  secondly,  because  a 
levise  of  the  fee,  which  was  in  the  testator,  cannot 
^penit^  upon  a  sum  of  money,  charged  upon  the  estate, 
irer  wbich  the  testator  had  a  power  of  appointment,  but 
a  w^ch  he  had  no  interest.  Therefore,  as  the  power 
py  not  been  exercised,  the  limitation  in  defiiult  of 
ippoinUnent  must  take  effect 

Mr.  Preston  and  Mr.  BicJcersteth^  for  WiUiam  Peck* 

The  Plaintiff*  has  no  equity  to  claim  this  principal 
urn  against  the  inheritance.  The  power,  which  WiUiam 
?eek  reserved  over  the  inheritance,  corresponds  and  is 
IfDoet  m  the  same  terms  with  the  power  over  the  charge ; 
ASA  shows  the  intention  of  the  parties,  that  his  con- 
rd  mer  the  inheritance  and  over  the  charge  should  be, 
•  it  were,  consolidated.  If  WiUiam  Peck  had  sold  the 
Eiiift«B  estate  to  a  purchaser  for  a  valuable  consideration, 
roold  not  his  conveyance  have  c^erated  as  an  appoint- 
nent  of  the  1000/.  to  the  purchaser  ?  The  money  could 
lot  be  raised  till  after  his  death ;  and,  in  disposing  of 
be  estate  itself,  he  must  be  considered  as  disposing  in- 
ioiiTely  of  the  reversionary  charge  to  which  it  was 
lAfect,  as  iar  as  his  power  of  disposition  extended  to 
bat  charge.  Therefore  the  devise  to  him  of  the  LuskiU 
tftato  passed  the  interest  of  the  1000/.,  which  the  testator 
wd  power  to  appoint.  A  power  to  appoint  money  to 
le  ndaed  out  of  an  estate,  may  be  exercised  by  an 
of  the  estate  itself.     Buttock  v.  Fladgate{a\ 

Pearson 

(a)  1  ret.tB.47U 
A  Q  3 
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Pearson  v.  Lane,  {a)  "  It  has  been  held,"  says  fiSr  IT. 
Grant  in  the  former  case  (&),  ^^  that  a  power  to  appoint 
an  estate  in  land,  includes  a  power  to  dispose  of  the 
estate  and  appoint  the  produce:  the  same  eflbct  has 
been  given  in  the  more  doubtful  case  of  a  power  to 
charge  an  estate ;  and  a  power  to  appoint  the  mon^ 
produced  by  an  estate  directed  to  be  sold,  has  bee& 
considered  as  a  power  to  appoint  the  estate  itselC" 

Mr.  Preston  cited  also  a  manuscript  case  of  BeaumA 
y.  Twiss^  decided  in  1777,  in  which  it  was  said  to  have 
been  held,  that  the  devise  of  an  estate  passes  a  diasfgt 
upon  it,  where  the  testator  has  no  other  interest  than  a 
power  to  charge. 

Mr.  Bose^  for  the  trustee. 


The  Master  of  the  Rolls. 

The  testator  here  has,  by  the  settlement,  a  power  to 
appoint  the  remainder  in  fee  of  the  LushiU  estate,  sulgect 
to  his  own  life-interest  and  to  a  term  of  500  yean; 
he  has  by  the  same  settlement,  an  interest  in  the  whole 
fee  of  the  estate,  subject  to  the  term  of  500  years ;  and 
by  the  same  settlement,  he  has  also  a  power  to  appoint  a 
sum  of  1000/.  to  be  raised  by  the  500  years'  term,  in  the 
event  of  there  being  no  child,  nor  issue  of  any  child  of 
the  PlainUff  and  Sarah  Peckf  living  at  the  death  of  the 
survivor.  By  his  will,  which  contains  no  refiarenoe 
either  to  the  settlement  or  to  his  power,  he  devises  bis 
Luskill  estate  in  fee  to  the  Defendant,  hb  nephew,  and 
constitutes  him  residuary  legatee  of  his  personal  estaie. 
According  to  the  settled  rule  of  construction,  the  defte 
of  the  LushiU  estate  must  take  effect  out  of  his  interesti 

and  not  in  execution  of  his  power;  and  is^  tfatfefine^  a 

devise 


(a)  17  Ves,  lOl. 


(b)  1  Vet.  ^B.  47$. 
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devise  of  tlie  Lushill  estate  in  fee  to  his  nephewy  subject 
to  the  500  years'  term ;  and,  consequently,  to  the  trust 
of  that  term.  There  being  no  manner  of  reference  to 
the  settlement,  nor  to  the  power  of  the  testator  to  ap- 
point, after  the  death  of  the  Plaintifl^  the  1000/.  which 
is  to  be  raised  by  the  trust  of  that  term,  the  will  cannot 
operote  directly  as  an  appointment. 
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Bat  it  is  said,  it  operates  indirectly  as  an  appointment -*- 
that  the  devise  of  the  Lushill  estate,  is,  in  effect,  an  appoint* 
roent  of  all  interest  in  the  Lushill  estate  which  the  testator 
had  the  power  to  appoint  The  two  cases  of  Pearson  v. 
I/me  and  Bullock  v.  Fladgate^  which  have  been  cited  for 
llie  Defendant,  the  nephew,  do  not  appear  to  me  to 
bear  upon  such  point ;  nor  does  the  manuscript  case  of 
Beaunumt  v.  Twiss^  if  correctly  stated.  Where  a  testator 
has  no  other  interest  in  an  estate  than  a  power  to  charge, 
it  may  well  be  intended,  that,  by  the  devise  of  the  estate, 
he  meant  to  execute  his  power  to  charge ;  or  the  devise 
would  be  wholly  inoperative.  But  here  the  devise  will 
pass  the  fee  of  the  estate,  subject  to  the  500  years'  term ; 
and  every  word  of  the  will  may  operate  fully,  without 
conjecturing  that  the  testator  meant  what  he  has  not 
expressed  or  intimated. 

Declare,  therefore,  that,  the  testator  having  made  no 
ifipointment  of  the  1000/.,  the  Plaintiff,  in  his  own  right, 
and  as  administrator  of  his  wife,  is  absolutely  entitled 
Id  it 


Aa  4 


$60  CASES  IN  CHANCERY. 

1827. 


MayM.  DA  COSTA  V.  KEIR. 

The  words,  if  fTlHE  testator,  Beryamin  Da  CostOj  by  his  will,  db* 
happen  to  die  posed   of  his   residuary   estate,   which   consisted 

leavuiffachild  entirely  of  personal  effects,  in  the  following  words:  — 

construed  to 

S^^rt^of  "  ^^^^  *"  ^*^®  "^^  residue,  and  remainder  of  mj 
the  whole  will,  estate,  whatsoever  and  wheresoever  the  same  now  kcr 

a!^b!mok  *^'  ^  *^  *^  ^*°"®  ^^  ^y  d«<5««s«»  ^^  of  whatsoever  die 

the  testators  same  shall  then  consist,  I  give,  deVise,  and  beqncidi 

A  t^tor  v°^  ^®  ^^  Charles  BrokghUm^  Joseph  Da  CasiOf  and 

gave  ^e  resi-  Joseph  Wessell^  and  to  the  survivor  and  sunnvors  of 

estate  upon  them,  and  to  the  executors  and  administrators  of  sydi 

taist,  to  pay  guryivor,  upon  this  special  trust  and  confidianee  nev«^ 
the  interest  to  '    '^  *^  ■  j_ 

his  widow        theless ;  upon  trust  that  my  said  trustees  sbau  pagf  w 

lif  "^  her  interest  and  dividends  arising  therefrom  from  time  to 

separate  use,  time,  as  the  same  shall  become  due  and  payable^  «lio 

decease  to  ^7  ^^  ^^^  ^^^^  Maty  Da  Costdy  for  and  during  Ae 

pay  the  prin-  ^^rm  of  her  natural  life,  no  ways  subject  or  liaUe  ID  tfV 

her  own  use,  debts,  control,  or  engagements  of  any  husband  she  mf 

and  to  be  at  futorely  marry,  but  that  her  receipt  alone  shall  froo 

posal;  but  if  time  to  time  be  a  sufficient  discharge,  notwitfastandiBg 

pen  to  die,*^  ^^^  coverture,  to  any  trustees  for  the  same;  and  fiw» 

leaving  any  and  after  her  decease,  then  I  give  the  principal  of  Ab 

her  decea^^  residue  of  my  said  estate  unto  Catharine  Da  Costa^  l9 

then  to  such     and  for  her  own  use  and  benefit,  to  be  at  her  own  dil^ 
child  or  chil- 
dren ;  and  if    posal ;  but  if  the  said  Catharine  Da  Costa  should  hqppcD 

she  •^^'^       to  die,  leaving  any  child  or  children  livmg  at  her  deoesHii 

without  any  uMB 

child  living  at 

her  decease,  then  to  D.  and  E,;  but  if  either  of  them  should  die,  before  they  sbooU 
become  entitled  to  receive  the  fond,  then  he  cave  the  whole  to  the  survivor  |  aodif 
they  should  both  die  in  the  lifetime  of  his  widow,  then  he  gave  the  whole  to  hlsinfe 
absolutely :  C,  having  survived  the  widow,  was  entitled  to  the  residue  absolutely* 
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BQ  I  gi?e  the  residue  of  my  said  estate  ualo  sacb       IM9. 

ikbeiiy  equally  to  be  divided  amongst  them,  sbace  and 

am  alike;  and  if  but  one  child,  to  such  only  child; 

It  if  the  said  Catharine  Da  Costa  should  happen  to 

3  without  any  child  or  children  living  at  the  time  of 

r  deccBsey  then  I  give  the  same  mito  the  said  Joseph 

or  Coiia  and  my  sister  Jane  Tvycross^  equdly  t»  be 

fided  between  them,  share  and  share  alike;  but  if 

bet  of  them  riiould  happen  to  die  before  they  shaU 

come  entitled  to  receive  the  residue  of  my  estate,  then 

pre  the  whole  thereof  unto  the  survivor ;  but  if  they 

fCh  should  happen  to  die  in  the  lifetime  of  my  said 

ar  wife  Mary  Da  Costa^  then  I  give  the  same  unto 

f  said  dear  wife  Mary  Da  Costa,  for  her  sole  and  sepa* 

\e  use  and  benefit,  and  to  be  at  her  own  disposal." 

Tie  testator  died ;  and  then,  Joseph  Da  Costa.  The 
dbw,  died  next ;  and  she  left  Catharttie  Da  Costa  and 
ne  Xwycross  her  surviving. 

Tlie  bill  was  filed  by  Catharine  Da  Costa,  praying  a 
idaration,  that,  as  she  had  survived  the  widow  she  was 
•(dotely  entitled  to  the  testator's  residuary  estate. 

Jane  Twycross  insisted,  by  her  answer,  that,  ac- 
rdivtg  to  the  true  construction  of  the  will,  the  Plaintiff 
ok  only  a  life  interest  in  the  residue ;  that,  the  words 
bequest,  importing  an  absolute  gift  to  her,  were  con-* 
died  by  the  subsequent  clauses ;  that  the  intention  of 
e  testator,  to  be  collected  from  the  whole  will,  was,  that, 
ker  the  death  of  the  widow,  the  Plaintiff  should  have 
e  interest  of  the  fund  during  her  life,  and  that,  afier 
sf  decease,  the  principal  sliould  go  to  her  children,  if 
te  left  any,  but,  in  case  she  did  not  leave  a  child,  to 
iseph  Da  Costa  and  Jane  Twycross,  and  the  survivor 
'  tkeB ;  and,  therefor^  as  Josejph  Da  Costa  had  died 

in 
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18^7*  in  the  lifetime  of  the  widow,  that  she,  Jane  Tmfcros^ 

D   CoiT  entitled  to  the  fiind  absolutely,  subject  to  the  life  inteicit 

t^  of  the  Plaintiff,  and  the  contiogency  of  her  leaving  t 

^^^  chUd. 

The  question  in  the  cause  was,  whether^  in  the  eveoU 
which  had  happened,  Catharine  Da  Costa  did  take  abso- 
lutely, or  took  for  life  only,  with  remainder  over,  in  cue 
she  had  no  child  living  at  her  decease^  to  the  testatoi's 
sister,  Jane  Tvyeross. 

Mr.  St^den^  for  the  Plamtiff. 

When  the  testator  says,  ^^  if  the  said  Catharine  Da 
Costa  should  happen  to  die,  leaving  any  child  or  chiklrai 
living  at  her  decease,"  and  **  if  the  said  Catharine  Da 
Costa  should  happen  to  die  without  any  child  or  ctuldroi 
living  at  the  time  of  her  decease,"  and  when  he  pn>- 
vides  for  these  events,  he  must  have  meant  the  death  of 
Catharine  Da  Costa  in  the  lifetime  of  the  vridow,  wlo 
was  tenant  for  life  of  the  fund.  In  the  immediatdy 
preceding  clause  he  gives  the  principal  to  Catharine  br 
her  own  use,  and  to  be  at  her  own  disposal:  that  u  an 
express  absolute  gift;  and  if  the  subsequent  daoaessTB 
to  reduce  her  in  every  possible  event  to  merdiy  t  life 
interest,  the  will  becomes  inconsistent.  There  must  be 
some  possible  event,  in  which  she  may  take  absolotdjf 
and  the  event,  in  which  she  is  to  take  absolutely,  is  ^ 
of  her  surviving  the  widow.  The  subsequent  gifts  to  bef 
and  her  children  are  substitutions  for  the  interest  dios 
given  to  her,  which  are  to  take  effect,  only  if  she  dies  ht&tt 
the  tenant  for  life.  Doe  v.  Sparrow  (a),  Clinton  v.  Lciw[i\ 
Slade  V.  Milner.  (c)  The  principle  of  construction  coo- 
tended  for  by  the  Plaintiff,  is  the  same  as  was  adopteo 


m 
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in  these  cases,  though  the  event  be  different  to  which        1%V!. 
the  general  expression  of  ^^  dying  "  b  here  referred.    In 
these  cases  ^^  dying"  was  held  to  mean  dying  in  the  life- 
time of  the  testator;  here  it  means  dying  in  the  lifetime 
of  the  tenant  for  life  of  the  fund. 

Mr.  BeUarm/y  for  Jane  Thn/cross. 

7^  Master  of  the  Rolls. 

From  and  after  the  decease  of  his  widow,  the  testator 
giyes  the  principal  of  the  residue  of  his  estate  unto  the 
Maintifl^  to  and  for  her  own  use  and  benefit,  and  to  be 
Eit  her  own  disposal :  but  if  she  happens  to  die,  leaving 
A  diild  or  children,  then,  after  her  decease,  Joseph  Da 
Coda  and  Jane  Ttxycross  are  to  take.  There  is,  there- 
fore, according  to  the  form  of  these  expressions,  first, 
i  general  gift  to  her  absolutely ;  and,  next,  a  qualifica- 
tion oi^  or  exception  to,  that  gift,  in  particular  events  only. 
Bnty  according  to  the  construction  contended  for  by  the 
Defendants,  the  latter  expressions,  although  in  the  form 
of  qualification  or  exception  in  particular  events,  amount 
to  a  simple  revocation  of  the  prior  general  gift :  for  as 
Catharine  Da  Costa^  when  she  dies,  must  die  either 
leaving  a  child  or  not  leaving  a  child ;  and  as,  in  either 
case,  the  Defendant,  Jane  Twycrossj  says,  that  she  is  to 
be  entitled ;  it  necessarily  follows,  that  in  no  event  can 
tlus  residuary  estate  be  at  Catharines  own  disposal,  ac- 
cording to  the  plain  expressed  intention  of  the  testator. 

Upon  examining,  however,  the  subsequent  part  of 
the  will,  it  manifestly  appears  that  the  testator  did 
mean  qualification  and  exception,  as  the  form  of  the 
latter  expressions  imports;  and  it  also  appears  what 
that  qualification  and  exception  was.  He  proceeds  to 
aay^  that,  if  either  Joseph  Da  Costa  or  Jane  Tuycross 

should 
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IS^f  abould  die  befove  they  become;  ontitled  to  his  reaiiiM$rf> 
estate,  thea  the  whole  ia  to  go  to.  the  survi^NP  ot  the 
two::  but  if  both  should  die  in  the  lifetime  of  his  wbi. 
Mary  Da  Cosla^  then  his  wife  is  to  take  the  whok. 
residuary  estate  absolutely,.  It  is  plain,  therefoce,  diit. 
the  death  of  his  wife  is  the  period  at  which  he  meant 
that  Joseph  Da  Costa  aud  Jime  Ttijjfcross^  or  eithw  of 
them,  if  then  living,  should  become  entided  to  hu 
residuary  estate :  and  as  they  weie  not  to.  take  ivhile  the 
Plamtifi^  Catharine  Da  Costa^  lived,  the  unavoidable 
conclusion  is,  that  the  dying  of  Catharine  Da  CostOf 
which  the  testator  contemplated,  was  a  dying  m  ibfi 
lifetime  of  his  wife.  By  this  construction,  the  whole 
will  is  made  consistent 

Declare,  therefore,  that  the  Plaindff,  Catharine  Da 
CostOf  in  the  event  which  has  happened,  is  absolutely 
entitled  to  the  testator's  residuary  estate. 
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SMART  V.  CLARK.  3%  91. 

JuneU 

npHE  wQl  of  the  testator  as  to  the  point  in  questioi^  In  order  to 
■*•   was  in  the  following  words :  —  "I  give  to  my  son,  JIp^^^ i,^ 

Edward  Clarke  who  is  now  at  sea,  the  interest  of  500/.  tendon  of  the 
_^    1  .      1  1.1.  1  i-i-     testator,  the 

fleck  in  the  5  per  cents,  navy,  durmg  his  natural  life,  words,  "  if  he 

if  he  comes  to  claim  the  same  within  five  years  after  my  ^ovld  die,'* 

•^  ,         *    were  con- 

deoease;  but  if  he  should  die  or  not  come.to  claim  the  stmedy^'wfaen 

«ine  within  the  time  limited,  then  I  give  the  said  .took  ^^^^ 

to  the  children  of  my  daughter  Ann  Smarfy  share  and 

share  alik^  with  all  the  interest  that  may. be  due  there- 

OD."     The  residue  of  his  estate  he  bequeathed  to  his 

fimr  daughters* 

The  son,  Edward  Claris  having  returned  to  this 
country  and  claimed  the  bequest  within  the  five  years, 
received  the  dividends  of  the  stock  during  his  life,  and 
died  after  the  five  years  had  elapsed.  Upon  his  death, 
the  children  of  Ann  Smart  filed  their  bill  to  have  the 
SOOL  stock  transferred  to  them ;  and  the  question  in  the 
•Bit  was,  whether  the  500/.  stock,  bequeathed  to  Edward 
Clark  during  his  life,  went  over,  upon  his  death,  to  the 
diildren  of  Ann  Smarts  or  became  part  of  the  testator's 
residuaiy  estate. 

Mr.  J.  Bussetty  for  the  Plaintifis. 

The  testator  has  completely  severed  this  sum  of  stock 
firom  the  residue  of  his  estate,  and  has  appropriated  it 
tar  the  benefit  of  Edward  dark  during  his  life^  and 
afterwards  to  the  children  oi  Ann  Smart  absolutely.  If 
it  had  been  given  to  Edward  Clark  absolutely,  the  gift 
to  the  children  <X  Ann  Smart  might,  periuqps,  have  been 

regarded 
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1827*  regarded  as  merely  a  substitution  for  the  former  gift;  and 
it  might  have  been  held,  that  the  bequest  to  them  ooold 
never  come  into  operation,  if  the  former  gift  took  efiect 
But  as  Edward  Clark  has  only  a  life  interest  given  to  hinii 
and  as  the  gift  to  the  children  of  Arm  Smart  is  absolute 
the  latter  cannot  be  regarded  as  a  substitution  for  die 
former,  but  is  a  limitation  under  which  the  children  will 
take,  either  if  Edward^s  life  interest  never  arises,  or  when 
it  expires  by  his  death.  The  children  of  Arm  SmaH 
were  postponed  merely  for  the  sake  of  giving  the  divi* 
dends  to  Edward  during  his  life ;  and  no  reason  can  be 
assigned,  why  the  testator  should  have  intended  that  die 
stock  should  go  to  them,  if  Edward  died  either  in  die 
testator's  lifetime,  or  within  five  years  afterwards,  and 
that  it  should  not  go  to  them,  if  Edward  survived  him  bjr 
six  years.  It  is  true  that,  primd  fade^  the  conjunction 
^^  if"  imports  contingency;  but  the  testator  was  natoraDy 
drawn  into  the  use  of  an  expression  importing  con- 
tingency, because  one  event,  for  which  he  was  providing, 
—  namely,  that  of  Edward  not  claiming  the  legacy 
within  five  years,  —  was  contingent  There  are  many 
cases,  in  which  'Mf  A.B.  shall  die"  has  been  held 
to  mean  "  when  A.  B.  shall  die."  In  Fortescue  v. 
Abbott  (a),  "  if  either  of  the  testator's  children  should 
depart  this  liie,"  was  construed  "  when  either  of  his 
children  should  die."  ^^  In  case,"  is  a  phrase  importing 
contingency,  at  least  as  strongly  as  ^^  if; "  yet  in  BiOiiff 
v.  Sandom  (6),  where  a  testator  gave  lOOOf.  to  -/f.,  and 
in  case  of  A.^s  decease,  to  B,  and  C,  Lord  Jhsrhm 
held  that  the  money  was  given  to  A,  for  life  only,  with 
remainder  to  B,  and  C.  A  similar  conclusion  was 
adopted  in  in  Nawlan  v.  NeUigan  (c),  and  in  Doi^as  r. 
Chalmer  (rf).     If  words,  which  primd  facie  import  con- 

tingen^i 

(a)  Pottexfen^  479.   Feameon        (c)  nnd.AS9. 
ConHngetd  Remamdert,  S4J.  {d)  2  Ves.jun.  SOU 

(b)  1  Bro.  C.  a  394. 


The 


(a)  1  Vet,  Sen,  SOS.  (e)  5  Vet.  806. 

(b)  9  Vet.  4-  B.  IBS.  (g)  6  Vet.  557. 

(c)  4  ilfa(i(/.  144.  (A)  1  Swantt.  161. 
((Q  4  Vet.  160.  (t)  8  Fet.  jun.  IS. 
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JDgency,  may  be  considered  as  denoting  generally  the  .  1827* 
kath  of  the  person  to  whom  they  are  implied,  even 
irben  the  interest  of  that  person  in  the  fimd  is  not  oon- 
ined  expressly  to  his  own  life;  much  more  easily  may 
liey  receive  that  construction,  when  it  is  declared  by 
mequivocal  words,  that  the  person,  whose  death  is  spoken 
)(  18  to  take  for  his  life  only- 
Mr.  Wilbrahamf  for  the  residuary  legatees. 

The  500/.  stock  is  given  to  the  children  of  ^»„  Snu^ 
wlj  in  case  certain  contingent  events  should  happen. 
!>De  of  the  contingencies  was,  if  Edward  Clark  did  not 
jaim  the  legacy  within  five  years ;  and  that  event  did 
lot  happen,  for  he  did  claim  the  legacy  before  five  years 
lad  elapsed.  The  other  contingency  was,  ^*  if  he  should 
lie:''  these  words  in  themselves  import  contingency: 
leath  at  some  time  or  other  is  not  contingent;  but  death 
vithin  a  given  time  is  contingent;  and  the  testator, 
herefore,  must  have  meant  death  within  a  given  time, 
lanoely,  within  the  five  years.  The  words,  **  within  the 
ime  limited,"  modify  the  whole  of  the  precediujg  clause; 
md  apply  to  the  first  branch  of  it,  '^if  he  should  die,"  as 
wdl  as  to  the  latter  branch,  '^  or  not  come  to  <claim  the 
tam^"  Even  if  there  had  not  been  a  time  expiressed  in 
he  will,  to  which  the  contingency  might  be  refi^rred,  the 
[Joort,  to  satisfy  the  natural  meaning  of  tlie  words, 
irould  have  referred  the  dying  to  death  in  the  testator's 
ifeCime.  Beckford  v.  TMn  (a),  HiU  v.  HiU  (6),  Slade  v. 
MUner  (c),  Hinckley  v.  Simmons  {d)  King  v.  Taylor  (^), 
Turner  v.  Moor  {g\  Galland  v.  Leonard  (A),  Cambridge  v. 
Bma  (0. 


CkEES  IN  :0HA1)€»2BX. 

1827*  ^Tke  Masixii  of  the  Rolls. 

1  fear  it  is  difficult  to  reconcile  all  the  cases  whidi 
have  been  cited.  The  case  of  Billings  v.  Sandom  % 
however,  an  authority  directly  in  point;  there  being  no 
difierence  in  the  sense  of  the  expressions  **  if  he  shoidfl 
di^''  or  <*  in  case  he  i^hould  die  :**  and  I  more  lea^y 
follow  that  case,  because  it  can  hardly  be  doubted,  that 
the  real  intention  of  the  testator  was,  that  the  children 
of  his  daughter  should  be  the  objects  of  his  bounty,  the 
soa  being  out  of  the  way. 
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1827. 


In  re  SILCOCK'S  Estate.  Rolls, 

May  29. 

this  case  the  question  was,  whether,  where  a  feme  Afemecovest, 

iffert  was  tenant  in  tail  in  remainder,  after  a  subsist*  [^"remaindS- 

fe>e8tate,  of  money  to  be  laid  out  in  land,   she  of  money  to 

I  by  an  arrangement  with  the  tenant  for  life,  and  by  \^^^^  by  ar- 

Jer  of  the  Court  made  upon  her  private  examin-  rangeroent 

^  ,    .         1  1.        with  the  te- 

-under  the  7  G.  4.  c.  45.,  bemg  the  act  amendmg  nant  for  life, 

Bt  commonly  called  Lord  EldofCs  act,  entide  her  *"^  ^"^  *  R'J" 
,  •'  ^  vate  examm* 

nd  immediately  to  receive  a  proportion  of  the  ation,  nnder 

the  7  G.  4. 

r  •  c,  45.,  con- 

sented to  the 

f  Master  of  the  Rolls,  upon  a  precedent  before  pr^rtion  of 

Giffbrd^  and  upoq.  reference  to  the  act,  made  the  ij'®?^?]!^!^ 

for  payment  to  the  husband.  and  the  ord^ 

was  made  ac- 
cordingly. 


BROOKER  V.  COLLIER.  ifoysa. 

[E  decree  ordered   certain  premises  to  be  sold.  A  direction 

rhe  PlalutifT,  who  was  a  party  interested  in  the  bidding  ought 

loe  of  the  sale,  was  desirous  that  there  should  be  a  "®^ '?  ^*  *^ 

^                                                ^  serted  m  a  d©- 

^ed  biddings  and  he  asked,  at  the  hearing,  that  a  cree  for  sale, 

ion  to  that  effect  might  be  inserted  in  the  decree.  be\he  subiot 

of  a  separate 

t  Master  of  the  Rolls  stated,  that  such  a  direction 
not  to  be  inserted  in  the  decree,  but  must  be  the 
:t  of  a  separate  order. 


I..  IIL  Bb 
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Km".  MORTIMER  V.  WEST. 

A  tvMtor  d».    njCHABD  MOBTIMEBy  by  his  wiU,  dMed  a 

▼iwd  bis  real     •^^•v««  «ii  ij  s 

and  personal  February  1802,   and  duly  executed  and  attMlM^ 

proper^  to      gg^^^  |j|  ^jg  f^[  |^q j  personal  estate  to  truateesy  mMm 

truitoci,  upon 

truft  for  four    trust,  among  other  things,  to  pay  an  annui^  of  HQL 

MMa  ^  y^^  ^  ^^  ^^^  ^^^  another  annuity  of  IQOL  a  jevi 

Jknietf  whom  to  a  woman  of  the  name  of  Martha  Davis  j  *^  aod  inmi 

b7  ^r"i^  further  trust,"  continued  the  testator,  <<  as  to  the  iwdae 

>P«cdTe  or  net  proceeds  of  the  said  rents,  profits,  interoali  and 

tber  with^^  Other  monies  (after  discharging  all  necessary  ontgoioigi)^ 

^rSu^  f  ^^^  ^  ^  ^^  whole  of  the  same  rents  and  profits  and 

the  body  oi  monies,  after  the  seTeral  deceases  of  my  said  w^b  Mmjft 

A^w^alWe  ^^  Martha  DavieSf  to  pay  and  divide  the  same  bf 

atpydaeease,  quarterly  payments,  to  and  amongst  AnUf  the  danglM 

S^Q^moSS'"  of  *e  ^^^  Martha  Davies,   bom  on  or  about  the 

^terwvdM,  13th  January  1795,  and  baptized  &c  by  the  name  and 

share  alike : "  description  of  Anrif  the  daughter  of  Richard  and  Marik 

^ariha  Davies  ;  Richard^  bom  on  or  about  the  21st  Jime  1796> 

JLhntet  nad  ^    ,        ^ 

two  other  and   baptized  &c«    by  the    name  and    descriplioo  of 

SSXdStc  ^S"^*^'"^  ^*^«  son  of  Richard  and  JfortAa  Martimen 

<rf'the  willy  JbAn  7V^a5tir^,  son  of  the  said  Martha  DavieSf  bora  oo 

SJJ^'^J*'**®  or  about  the  14th  October  1799,  and  baptized  ftc  lif 

codicil  to  it  I  the   name  and  description   of  John   Treasure^  son  of 

well  as  the  Richard  and  Martha  Mortimer ;  James^  son  of  the  Slid 

^  previ-       Martha  Davies^  bom  on  or  about  the  16tb  Jkne  Mh 

ovtl  V  Doni« 

wore  all  lUe-     and  baptized  &&  by  the  name  and  description  of  JEsM 

SSSS'ljJS  *®  ^°  ®^  -HicAflrrd  and  JMor^Aa  Mortimer;  or  sdcb  of 
after  the  date  them  as  shall  be  living  at  my  decease,  together  wiA 
not  entitlecT^  every  other  child  born  of  the  body  of  the  said  JfivAi 
to  any  share  Davies^  and  jiving  at  my  decease,  or  bom  anct  Itnog 
perty.  within  nine  calendar  months  afterwards,  share  and  siiare 

alike,  for  their  several  lives :  and,  from  and  afior  the  de- 
cease of  every  of  the  said  children  of  the  and  Marty 
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vin,**  tbe  testator  disposed  of  his  property  in  &vour       1827. 
ibeir  issue. 


testator^s  wife  died  in  hb  lifetime. 


B  March  1804)  be  made  a  codicil  to  hb  will,  in 
chf  after  revoking  tbe  bequest  of  the  annuity  of 
I.  per  annum  to  Martha  Davies^  he  added,  ^*  And 
thereof  in  case  she  is  living  with  me  at  my 
and  not  otherwise,  I  give  and  bequeath  to  her 
som  of  100^  only;  and  I  do  hereby  revoke  such 
9  of  my  will  on  account  of  the  ill  treatment  of  the 
f  Martha  Davies  to  me,  which  has  bem  tbe  .sole 
ill  of  my  not  marrying  her ;  and  I  do  declare  thb 
e  taken  as  a  full  revocation  of  such  within  bequest, 
di  is  now  to  sink  into  the  residue  of  the  estate  for 
benefit  of  the  children  interested/' 

iy  a  second  codicil,  dated  in  Jime  1807,  he  revoked 
bequest  to  Martha  Dames. 

Feither  of  tbe  codicib  was  attested  so  as  to  pass  free- 
I  lands- 
lie  testator  died  in  March  1809,  leaving  a  consider- 
I  property,  including  both  freeholds  and  leaseholds. 

If  the  fiiur  children  of  Martha  Daoiesj  named  in  the 
,  one  died  in  the  testator's  lifetime.  Martha  Davies 
two  other  children  bom  subsequently  to  the  date  of 
wiOy  but  both  of  them  before  the  date  of  the  last 
dl:  Thomas^  bom  in  January  1803,  and  Jeremiah^ 
I  bkjune  1805.    All  these  children  were  illegitimate. 

lie  question  was,  whether  Thomas  and  Jeremiah  took 
interest  in  the  properQr  under  the  words  of  the  will. 

B  b  S  Tbe 


S7« 
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The  cause  had  been  argued  before  Lord  Eldon ;  and 
he  stated  his  opinion  to  be,  that  the  children  bom  aftor 
the  date  of  the  will  did  not  take.  But  as  Thomas  and 
Jeremiah  were  co-plaintifis  with  the  elder  children,' so 
that  the  different  plaintiffs  had  adverse  interests  in  the 
question,  he  refused  to  make  a  decree;  and. the  came 
stood  over,  in  order  that.TAomof  and  Jeremiah  nii|^be 
made  defendants. 


The  record  having  been  brought  into  a  proper  fiimf ' 
the  cause  came  on  again  for  hearing* 


Mr.  ShadweU   and   Mr.  Preston^   for    Thamai 
Jeremiah. 


t 


As  to  the  intention  of  the  testator,  apparent  on  the 
face  of  the  will,  no  reasonable  doubt  can  be  entertaioecL 
He  enumerates  four  children  of  Martha  DavieSf  who 
were  then  living,  and  who  were  all  illegitimate,  and  he 
classes  along  with  them  '^  every  other  child  bom  of  die 
body  of  Martha  Davies  in  his  lifetime."  He"  con- 
templated the  likelihood  of  the  continuance  of  his  inte^ 
course  with  this  woman.  Thomas  and  Jeremiah  answer 
the  description  of  ^^  children  of  her  body :"  they  oooe 
within  the  words  of  the  will,  and  were  unquesti 
objects  of  the  testator's  bounty ;  and  there  is  no 
why  the  intention  of  the  testator  should  not  in  this' 
have  full  effect.  The  objection  is,  that  they  are  illegiti- 
mate, and  were  not  in  esse  at  the  date  of  the  will.  But 
it  has  never  been  decided  that  a  bequest  to  future  ille- 
gitimate children  is  void.  '^  I  know  no  law,*'  saysLonI 
EtdoTiy  in  Wilkinson  v.  Adam  (a),  '^  against  devisii^  to 
the  children  of  a  woman,  whether  natural  or  no^  tf 
that  en  ati^  no  uncertainty.     The  difiBculty  arises  npoQ 

a  dense 


(a)  1  F.  4*  P.  446— 468. 
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A  devise  to  the  children  of  a  particular  man  by  a  woman 
to  whom  he  is  not  married."  And  again,  ^^  Whether 
the  cases  cited  from  Lord  Coke  (a),  which  are  all  cases 
of  deeds,  have  necessarily  establbhed  that  no  future 
(legitimate  child  can  take  under  any  description  in  a 
nriU,  whether  that  is  to  be  taken  as  law,  it  is  not 
necessary  to  decide  in  this  case.  I  will  leave  that  point 
where  I  find  it,  without  any  determination."  It  is  true, 
where  the  children  are  described  with  reference  to  the 
bther,  a  bequest  to  them  may  fail ;  because  it  must  be 
uncertain  who  is  the  father  of  an  illegitimate  child.  In 
Metkam  v.  The  Duke  of  Devon  (b)  the  gift  was  to  the 
oatural  children  of  the  Duke ;  and  it  was  held  that  an 
iQc^timate  child  in  ventre  sa  mere  could  not  take^  be- 
cahse  it  had  not  acquired  a  name  by  reputation.  But 
where  they  are  described  as  the  children  of  a  particular 
woman,  the  objects  are  as  certain  as  if  they  were  legi- 
timate. In  Blundell  v.  Dunn  {c)  a  bequest  to  an  ille- 
ptimate  child  not  bom  in  the  testator's  lifetime,  but 
described  as  the  child  ^^  with  which  Sarali  is  now  en^ 
ntfUe^  was  sustained. 


1827. 


Besides,  the  codicils  operated  as  a  republication  of  the 
will  except  with  respect  to  the  freehold,  and  the  will 
amat  be  considered  as  speaking  from  the  date  of  the  last 
oodicil ;  so  that  Thomas  and  Jeremiah  will  be  entitled  to 
i  share  of  all  the  personal  estate,  as  having  been  in  esse 
at  the  time  when  the  testamentary  disposition  was  made. 
Habergham  v.  Vincent,  {d) 


In  Meiham  v.  The  Duke  of  Devon^  a  deed  poll  was 
considered  to  be  in  the  nature  of  a  codicil  to  the  will ; 
and  the  gift  was  not  confined  to  illegitimate  children 

bora 


(a)  Co.  Lit.  3  b. 
(ft)  I  P.  Wwu.  530. 


(c)  Cited  in  1  Madd.  435. 
{d)  1  F^f.jun.410. 


Bb  d 
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1887.       born  at  the  date  of  the  will,  but  was  extended  to  all  «1k> 
I.    1^^     were  born  before  the  date  of  the  deed  poll. 


Wbmt. 


Mr.  Sugdefif  Mr.  Blackbumy  Mr.  Martin^  and  Mr. 
Siuartf  contrd. 

Metham  v.  The  Duke  of  Devon  ettablishes  the  pro- 
positioDy  that  a  bequest  to  future  illegitiroate  diDdni 
is  void;  and  there  is  no  authority  for  making  a  Stt 
tinction  between  illegitimate  children  described  as  hmg 
the  children  of  a  particular  mother,  and  Aoee  who  an 
described  as  the  children  of  a  particular  father.  JrmU 
y.  Preston  {a\  Eark  v.  Wilson  (6),  Wilkinson  ▼.  AlMm{e\ 
Bayley  v.  Sndham  (cQ,  Swaine  v.  Kennerley  {e)^  Beadknfi 
▼.  Beachcrqfi {g)j  Kenebel  v.  Scrqfton{k\  JBhdweB^. 
Edwards^  {{) 

Even  if  an  express  gift  to  fiiture  ill^timate  diildrai 
could  be  sustuned,  no  such  gift  occurs  in  this  «3* 
The  bequest  is  '^  to  every  other  child  bom  of  the  body 
of  Martha  DavieSf*'  which  must  mean  every  l^ghiMle 
child.  Suppose  Martha  Davies  had  married,  and  hi 
had  legitimate  children,  would  they  not  have  taken  ?  and 
could  it  have  been  argued,  that  her  after4Nini  illqgH 
timate  children  by  the  testator,  and  her  afterJion 
legitimate  children  by  another  man,  were  to  take  coa- 
jointly  ? 

The  fact  of  a  codicil  having  been  made  after  Ac 
births  of  Thomas  and  Jeremiah  is  altogether  immaleriil*' 
it  cannot  alter  the  construction  of  the  will^  or  nodtf 
valid  a  bequest  which  was  void  ab  initio^  eseqit  lo 

fa 

(«)  IS  fW.  S88.  (e)  1  r«. ^B.4as. 

(6)  17  K#f.588.  (g)  1  Mad,  450. 

{c)  1  r.4^^.4ffl.  (A)  ftEmtt^SSO. 

(<0  1  Am. ^ Stu.1%.  (i)  Crb.BL 509. . 
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&r  as  it  might  operate  for  the  benefit  of  legitimate       1827. 
diildren.  ^J' "  - " 

MOETIMER 


West. 


TXtf  Lord  Chancellor.  ^«%^  *^- 

It  was  contended  in  this  cause,  that  Thomas  and 
Jeremiah^  who  were  not  bom  at  the  date  of  the  will, 
were  entitled  to  a  share  of  the  whole  property,  be* 
canse  the  children  were  described  with  reference  to  the 
motber ;  and  that,  even  if  they  were  excluded  from  the 
freeholds,  they  would  participate  in  the  leaseholds  and 
copyholds,  because  they  were  born  before  the  date  of 
ifae  last  codicil,  which  was  to  be  considered  as  a  re- 
jpoblication  of  the  will,  and  as  fixing  the  Ume  firom 
which  the  will  would  speak. 

It  is  not  necessary  for  me  to  give  an  opinion  on  all 
the  points  which  were  argued.  The  terms,  which  de>- 
jMribe  the  objects  of  the  bequest,  are  general  —  '*  every 
other  child  bom  of  the  body  of  Martha  Davies.^  Now 
vhere  there  is  a  bequest  to  children  generally^  legi->> 
Cijmate  children  must  be  meant,  unless  it  is  shewn  by 
•omething  amounting  to  necessary  implication,  that  the 
laitator  intended  that  the  bequest  should  be  to  illegi^ 
limate  children.  Here  there  is  nothing  to  shew  by  neces- 
sary implication,  that  the  testator  intended  that  ill^ti^ 
mate  children  should  take.  He  has  not  even  limited  the 
bequest  to  his  own  children  by  Martha  Davies  /  and  for 
a  very  obvious  reason  —  because  it  was  clear,  that  a  be- 
^lest  to  unborn  illegitimate  children,  dei^cribing  them  by 
reference  to  the  father,  would  be  altogether  invalid. 

TTumas  and  Jeremiah  are  not  entitled  to  take  any 
part  of  the  property,  either  under  the  will  or  by  the 
liperation  of  the  codicil. 

Bb  4 
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The  equity  of 
redemption  of 
a  leasehold 
for  yean,  with 
a  covenant  for 
perpetual  re- 
newal, is  not 
an  interest  in 
real  estate 
within  the 
meaning  of 
the  53  G.  J. 
c,  109.  /.  19. 

The  assig- 
nee of  an  in- 
solvent is  not 
bound,  under 
that  section, 
to  dispose  of 
such  an  equity 
of  redemption 
b^  public  auc- 
tion^ 

In  a  suit  by 
the  assignee  of 
an  insolvent 
to  impeach  a 
sale,  which  a 
former  assig- 
nee had  made, 
of  an  equity 
of  redemp- 
tion, the  in- 
solvent is  not 
rendered  a 
competent 
witness  for 
the  Plaintiff* 
bf  releasing 
his  interest  in 
the  residue  of 
his  estate. 


WALDRON  V.  HOWELL. 

A  PIECE  of  ground  had  been  assigned,  subject  to  a 
•^^  yearly  rent,  to  Hcnxell  and  WatkinSj  their  executoni 
administrators,  and  assigns,  as  tenants  in  common,  daring 
the  residue  of  a  term  of  thirty-nine  years  and  nine 
months,  created  by  a  lease  dated  the  4th  of  June  1807; 
and  they  were  also,  by  the  assignment  of  that  letM^ 
entitled  to  the  benefit  of  a  covenant  contained  in  it  fiir 
the  renewal  of  the  term  at  the  end  of  every  fburteeo 
years,  on  the  payment  of  a  fine  certain.  Portions  of 
this  ground  were  afterwards  let  out  on  building  leasei. 
In  November  1813,  Watkins  mortgaged  his  moiety  tP 
HoweU.  In  August  1815,  Watkins  took  the  benefit  of 
the  insolvent  act;  and,  on  the  4th  of  June  1817|iui 
estate  and  effects  were  conveyed  and  assigned,  onder 
the  authority  of  the  insolvent  debtors'  court,  to  Poik^ 
who  had  previously  been  chosen  assignee.  PodeSA 
not  dispose  of  the  insolvent's  interest  in  the  leasehoU 
premises  by  public  auction ;  but,  in  September  1817»  ^ 
sold  by  private  contract,  and  conveyed,  the  equiQr  of  re- 
demption in  fVatkin^s  moiety  to  Haweli^  the  mortgagee 
of  that  moiety,  and'the  owner  of  the  other  moiety.  HcM 
afterwards  conveyed  part  of  the  premises  to  one  Lewetb/^ 
In  October  1818,  Poote  was,  by  an  order  of  the  inscrfveDt 
debtors'  court,  discharged  from  being  assignee,  and  the 
present  Plaintiff  was  appointed  assignee  in  his  stead. 

The  Plaintiff,    in  his  bill  filed  against  Hmdl  and 

Leweilyn,  insisted,  that  the  sale  by  Poole  to  Howell  was 

void;   first,   because  it  was   made  fraudulently;  ^ 

secondly,  because  a  sale  by  private  contract  was  not 

sutbo- 
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DthOTised  by  the  provisions  of  the  5$  G.  8.  c.  102*, 
Idch  was  the  act  for  the  relief  of  insolvent  debtors  in 
»roe  at  the  time  of  the  transaction. 

The  Vice-Chancellor  decided  against  the  Plaintiff  on 
:>Ui  points,  and  dismissed  the  bill  without  costs. 

The  Plaintiff  appealed. 

On  the  point  of  fraud,  the  Lord  Chancellor  was  of 
>iDion  that  the  alleged  fraud  was  not  made  out  on 
ridcnce. 

The  only  other  question  in  the  cause  was,  whether, 
ider  the  53  G.  8.  c.  102.  s.  19.,  the  assignee  was  not 
mnd  to  have  sold  tlie  insolvent's  interest  in  the  lease- 
>ld  by  public  auction. 

The  eighteenth  section  of  that  act  provides,  among 
ber  things,  **  That  all  the  estate,  right,  title,  in- 
rett,  and  trust  of  every  prisoner  who  shall  be  dis- 
laif^  by  virtue  of  this  act,  of,  in,  and  to  all  the 
■1  estate,  as  well  freehold  as  copyhold  or  customary, 
id  of,  in,  and  to  all  the  personal  estate,  debts,  and 
bets  of  every  such  prisoner,  shall,  &c.  be  vested  in 
e  person  or  persons  to  whom  the  same  shall,  by  the 
der  of  the  same  court,  be  directed  to  be  conveyed 
mI  assigned ;  and  the  conveyance  and  assignment  shall, 
gether  with  this  act,  be  good  and  effectual  in  law  to 
St  the  estate  and  effects  therein  comprised  in  the 
traon  or  persons  to  whom  the  same  shall,  by  order  of 
,ch  court,  be  directed  to  be  conveyed  and  assigned, 
Sf  her,  or  their  heirs,  executors,  administrators,  and 
signsf,  according  to  the  estate  and  interest  which  the 
laoner  had  therein."  The  nineteenth  section  enacts. 
That  every  such  assignee,  or  assignees  as  aforesaid 

shall. 


sn 
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18£7.  shall,  with  all  convenient  speed,  afler  his,  her,  or  tfasfr 
accepting  such  assignment  or  convqranoe^  use  hii^  kmt$ 
or  their  best  endeavours  to  receive  and  get  in  the  crtsle 
and  efiects  of  every  such  prisoner,  and  shall,  with  dl 
convenient  speed,  make  sale  of  all  the  estate  and  efteli 
of  such  prisoner  vested  in  such  assignee  or  aasigoett; 
and  if  such  prisoner  shall  be  interested  in  or  eniUkit^ 
any  real  estate,  either  in  possesuon,  revenianf  0r  tf- 
pectancy,  the  same,  within  the  space  of  two  months  after 
such  assignment  and  conveyance^  shall  be  soldfyfMit 
auction  in  such  a  manner  and  at  such  place  or  plaetii 
as  the  major  part  of  the  creditors  of  such  prisoMr 
entitled  to  the  benefit  thereof  who  shall  assemble  ti^ 
Cher  on  any  notice  in  writing  published,  8fcc^  ahatt  aadv 
his,  her,  or  their  hand  or  hands  approve.** 

Mr  Pepys  and  Mr.  Bickerstethf  for  t!ie  iqppdlant 

The  intention  of  the  I^slature  was  to  disti^gpnb 
personal  chattels,  which  pass  by  delivery,  from  propo^ 
which  does  not  so  pass,  but  must  be  transferred  by  deei 
The  former  constitute  the  **  estate  and  effects^  which  ^ 
assignee  is  to  '^  receive  and  get  in  ;^  and  the  dispoisl  of 
these  are  left  to  his  discretion.  But  if  the  insolvent  ii 
*'  interested  in  or  entitled  to"  any  r^  estate,  that  mtenit 
is  to  be  dealt  with  differently ;  and  the  legislature^  in  pre- 
scribing a  different  course  of  dealing  with  an  interest  is 
land,  had  regard  to  the  nature  of  such  property  and  of 
the  title  to  it,  and  not  to  the  quantity  of  interest  wfaidi 
the  insolvent  might  have.  Every  consideration,  wfakh 
renders  it  proper  that  a  sale  by  auction  should  be  pre* 
ferred  in  disposing  of  a  leasehold  for  lives,  sppfo 
equally  to  a  term  of  years ;  and  it  could  never  be  metft 
to  bind  an  assignee  to  sell  a  lease  for  a  single  life  \fj 
public  auction,  and  to  leave  him  at  full  liberty  to  diqpoie 

of  a  term  for  2000  years  by  private  contract.    Neidw^ 

in 
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in'  the  eighteenth  section,  nor  in  the  nineteenth,  do  1897. 
we  meet  with  the  phrase  **  seised  of,''  or  any  other  ex- 
pression exdasively  applicable  to  freehold  interests.  In 
the  former  section  the  words  are,  **  estate,  right,  title, 
interest,  and  trust,  o^  in,  and  to  real  estate ;''  in  the  latter, 
diej  are^  **  interested  in  or  entitled  to**  real  estate ;  and 
&  is  impossible  to  say  that  he,  who  has  a  term  for  years, 
hat  not  an  estate,  right,  title,  and  interest,  in  the  lands. 
A  term  for  years  is  not  personal  estate  in  the  sense  in 
which  that  phrase  is  used  in  the  act,  when  mention  is 
BMide  of  ''personal  estate,  goods,  and  eflects,''  or  of 
^  eftate  and  efiects,"  which  the  assignee  is  *'  to  receive 
and  get  in  t**  it  is  a  personal  interest  in  real  estate,  and 
it  is  not  capable  of  being  received  or  gotten  in.  The 
Aventy-sizth  section  begins  thus :  **  And  whereas  a 
prisoner,  who  may  be  entitled  to  and  claim  the  benefit 
gf  diis  act,  may  be  seised  and  possessed  of,  or  entitled  to 
bnds^  tenements^  or  hereditaments,  to  hold  to  such 
priaoner  for  the  term  of  his  or  her  life^  or  other  limited 
tdmU^  Sfcr  The  words  '*  other  limited  estate''  will  in- 
dode  terms  for  years ;  so  that  the  legislature  appears  ta 
hsfe  considered  terms  for  years  as  interests  in  relil  estater 

Mr.  Sugden  and  Mr.  West^  for  LeaoeJbfn. 

Mr.  Home  and  Mr.  Cooper^  for  HaoM. 

The  argument  on  behalf  of  the  respondents  was,  that^ 
in  the  eighteenth  section,  the  real  estate  and  the  personal 
Cilate  were  most  explicitly  distinguished ;  that  an  interest 
in  a  term  for  years  b  personal  estate,  and  must, 
therefore,  be  considered  personal  estate,  and  not  real 
estate,  within  the  meaning  of  the  eighteenth  section ;  that 
real  estate  in  the  nineteenth  section  must  receive  the 
same  construction  as  real  estate  in  the  preceding  clause; 
end^  therefore,  that  a  term  of  years  did  not  cmne  within 

that 


S80 


18S7. 


CASES  IN  CHANCERY* 

that  description  of  property  .which  the  act  ordered  the 
assignee  to  sell  by  aoction. 


The  Lord  Chancellor. 

As  I  am  of  opinion  that  there  was  nothing  fraaduleot 
or  improper  in  the  transaction  which  this  bill  seeks  to 
impeach,  the  only  question,  which  remains  to  be  disposed 
of,  is  that  which  arises  out  of  the  58  G.  3.  c.  102.  Ini 
the  nineteenth  section  it  is  stated,  that,  if  the  penoD 
taking  the  benefit  of  the  act  *'  shall  be  interested  in  or 
entitled  to  any  real  estate,  either  in  possession,  revernx^ 
or  expectancy,  the  same,  within  the  space  of  two  mooths 
after  such  assignment  and  conveyance,  shall  be  sold  faj 
public  auction,  in  such  manner  and  at  such  place  or 
places,  as  the  major  part  of  the  commissioners '^  shall,  in 
tlie  manner  therein  mentioned,  approve.  It  was  contended 
by  the  Plaintiff,  that  the  interest  of  the  insolvent  in  dme 
leaseholds  was  an  interest  in  real  estate,  and,  tberefcic^ 
that  the  sale  ought  to  have  been  by  public  auction,  and 
not  by  private  contract  The  Vice-Chancellor  bd4 
that  the  case  did  not  come  within  the  nineteenth  secdoo^ 
but  that  the  assignee  was  authorised  to  consider  the 
insolvent's  interest  in  the  lease  as  mere  personal  estate; 
and  I  am  of  opinion  that  the  judgment  of  the  Vice- 
Chancellor  was  correct. 


The  eighteenth  section  relates  to  the  vesting  of  the 
estate  and  interest  of  the  insolvent  in  the  assignee;  aad 
the  nineteeenth  section  directs  the  assignee  how  to  dii- 
pose  of  the  property  thus  vested  in  him.  It  is  materitlf 
therefore,  in  considering  the  latter  section,  to  consider 
the  language  of  the  former  section.  The  eighteenth 
section  enacts,  that  <*  all  the  estate,  right,  title,  interesif 
and  trust  of  every  prisoner,  who  shall  be  discharged  by 

virtoe 
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wtne  of  this  act,  o^  in,  and  to  all  the  real  estate,  as 
fdl  freehold  as  copyhold  or  customary,  and  of,  in,  and 
a  all  the  personal  estate,  debts,  and  effects  of  every 
oeh  prisoner,''  shall  be  vested  in  the  assignees.  Here, 
h^refere,  a  precise  distinction  is  drawn  between  the 
ide  and  interest  of  the  insolvent  in  real  estate  and  his 
ide  and  interest  in  personal  estate.  Now  it  is  perfectly 
iear,  that  an  interest,  such  as  the  lease  in  question,  is 
lenonal  estate,  and  not  real  estate ;  and  it  would,  there* 
bjne^  fiUl,  so  far  as  the  eighteenth  section  is  concerned, 
mder  the  latter  of  the  two  species  of  property  which 
one  there  mentioned. 


ssi 
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Waldbon 

V, 
HOWILL. 


The  nineteenth  section  prescribes  the  course  which 
be  assignee  is  to  pursue.  It  directs  him  generally  to 
Bake  sale  of  all  the  estate  and  effects  of  the  insolvent ; 
Nity  as  to  the  real  estate,  he  b  to  sell  it  by  auction  in  such 
nanner  and  in  such  place  as  the  major  part  of  the 
ireditors  assembled  on  a  certain  notice  shall  approve. 
rhe  real  estate  spoken  of  here  must  be  considered  with 
efercnce  to  the  preceding  clause;  and,  therefore,  a 
tmnechattel  interest  cannot  be  considered  as  real  estate 
rithin  the  meaning  of  the  nineteenth  section. 

Decree  affirmed. 


The  insolvent  had  released  to  the  Plaintiff  all  his  in- 
terest in  the  residuum  of  his  estate,  and  had  been  ex- 
unined  as  a  witness  in  support  of  the  case  of  fraud  and 
xdlosion  stated  by  the  bill. 

Mr.  Sugden  objected,  that  the  witness  was  interested, 
9ecause  his  evidence  was  tendered  in  order  to  increase 
lie  fund  divisible  among  his  creditors,  and  thereby  to 
limiiush  bis  future  liabili^. 


Mr. 
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Mr.  Pepi^  relied  on  the  54  6. 9«  c.  98.  s.  BSh  wkkb 
enacts,  ^  that,  in  all  cases  whatsoever,  the  inadTeotfiipoa 
his  releasing  any  interest  he  or  she  may  have  ill  the 
residuum  of  his  or  her  estate,  shall  and  maybe  admitlHl 
as  a  good  and  sufficient  witness  in  any  action  or  cmw 
to  be  instituted  by  his  or  her  assignee  or  assignees  bt 
the  recovery  of  any  debts  due  to  the  said  insolvsBt|ill 
the  same  manner  b9  a  bankrupt  may  after  obtainiifg  lb 
certificate."  This  was,  in  one  sense,  a  suit  to  recovers 
debt  due  to  the  insolvedt;  for  the  result  of  the  moitpgl 
account  might  be  to  shew  that  a  sum  was  due  firom  Hami 
to  the  insolvent  At  ail  events,  the  case  cameiotUl 
the  spirit  of  the  clause. 

Mr.  Sugdetit  in  reply,  denied,  that  the  evidenoe  mH^ 
tendered  to  recover  a  debt ;  and  even  if  it  had  beA 
tendered  for  that  purpose,  he  questionedt  whether  m 
insolvent  could  be  a  witness  to  increase  his  estate  sif 
more  than  a  person,  who  had  been  twice  a  bankrnplb 
could  be  a  witness  though  he  had  obtained  hb  ceitifl^ 
cate,  i^  in  consequence  of  the  dividend  under  theseooai 
eommission  not  amounting  to  fifteen  shillings  in  thi 
pound  *,  his  future  efiSscts  remained  liable. 


The  Lord  Chancellor  held,  that  the  insolvent 
not  a  competent  witness,  and  rejected  his  evidencsi 
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FARQUHARSON  v.  PITCHER.  June  is.  27. 

I^HE  Plaintiff  had  obtluned  an  injunction ;  and  the  A  Defendant 
*•    Defendant,  having  put  in  his  analrer,  gave  notice  JiU  fo"waiit* 
fAmofion  to  dissolve  the  injunletton.    This  motion,  ofprosecup 
wtai  the  state  of  business  in  the  cdurt,  stood  over  a  notl^givoi 
KND  time  to  time ;  and  before  it  was  made,  three  terms  ^y  ^}^  ^  *,. 

1  ,      .  ,  1.  1      .       .  motion  to  di*. 

Mmg  eiq)8ed  without  any  proceedii^  havmg  been  solve  an  in- 

iken,  the  Defendant,  at  the  first  seal  after  Easter  term,  ^^^j^^^;; 

bteined  an  order  of  course,  dismissing  the  bill  for  want  Plaintiff  had 

P  prosecution.  ^^'^^^^ 


« « 


Tlte  Plaintiff  moved  to  discha^gie  the  drdefi 

Mr.  Jgar  and  Mr.  Knight^  in  support  of  the  motion. 

The  Defendant,  by  giving  notice  of  motion  to  dissolve 
lie  injunction,  undertakes  to  do  a  certain  thing  in  the 
aoae ;  and  till  he  does  that  thing,  he  cannot  be  allowed 
>  put  an  end  to  the  cause  in  this  manner.  He  must 
ither  make  his  motion  or  abandon  it,  before  he  can  get 
id  of  the  suit  by  an  order  of  course;  and  until  he 
pprises  his  opponent  that  the  notice  is  no  longer  to  be 
ionsidered  as  in  force,  he  cannot  take  a  step  the  effect 
if  which  is  to  annihilate  the  suit  and  the  notice  along 
irith  it.  While  the  motion  remains  in  suspense,  the 
Plaintiff  cannot  determine  whether  to  amend  or  to  file  a 
replication. 

Mr.  Home  and  Mr.  Swanston^  corUrd, 

An  injunction  is  merely  an  incidental  proceeding, 
rhich  does  not  bring  the  cause  nearer  to  a  hearing.    It 

is 
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18S7»        is  settled  that  the  exbtence  of  an  injuDCtioD  will  not 

„       "  ■       prevent  a  bill  from  beins:  dismissed.  Hannam  Vt  Tfn 
Fabquhajuok  ■  ,  . 

V.  ,  South  London  Water  Works  Company  (a) ;  and  a  plaintiff 
PiTCHXft.  cannot  be  in  a  better  situation,  because  notice  has  been 
given  of  a  motion  to  dissolve  the  injuncdon,  than  if  he 
had  not  received  such  a  notice.  If  the  motion  had  been 
made  and  refused,  it  must  be  admitted  that  the  De^ 
fendant,  notwithstanding  the  failure,  might  inttaddf 
have  dismissed  the  bill  as  of  course :  why  shoaU  a 
injunction,  which  is  the  subject  of  a  motion  to  dissobik 
have  more  efficacy  in  keeping  a  soit  in  court,  thin  M 
injunction  which  has  been  sustained  against  the  attanpt 
to  get  rid  of  it  ? 


JtiMsr.  The  LoRn  Chancellor  held,  that  the  or(ler 

missing  the  bill  was  regular,  and  refused  the  mppoi 
with  costs. 

(a)  2  Mtr,  81. 
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JENKINS  xf.  GOULD.  ^'W«- 

June  19. 
Nov.  5. 

I^HE  Defendant  Gould  had  for  many  years  been  the  ^«  ^f^^^ 

solicitor  of  Jenkins^  and  the  manager  of  his  estates:  as  his  steward, 
s  bad  acted  also  as  bis  accent  in  raisins  money,  and  in  P^^\^^^^^\ 

®  o  jy  adviser,  and 

agodating    bills   to   the  amount  of  several  hundred  geDeralconfi. 

iousand  pounds:  and,  in  the  course  of  these  trans-  dbputes^v-' 

^ons,  very  large  sums  had  been  received  and  dis-  ing  arisen  be- 

ined  by  him  on  Jenkin^s  account    In  November  1815,  an  agreement 

imims  executed  a  conveyance  of  certain  estates  to  was  entered 

into  betwcMfi 

IpkU  and  Bawderij  upon  trust  to  sell.     The  proceeds  B.  and  a  cler- 

Bfe  to  be  applied  in  discharging  all  drafts  or  bills  on  ^"^^f'JJ* 

hich  Gof/ZJ  was  liable  for  Jenkinsy  and  in  paying  to  ^,  by  which  a 

twU  all  losses  or  expenses  which  he  had  sustained,  or  f^^^  p*^  ^ 

ight  thereafter  sustain,  in  respect  of  any  such  bills  or  ^-  i*?  lieu  of 

rafts,  as  well  as  all  sums  of  money  and  costs  then  due  to  but  no  ac- 

im  fipom  Jenkins,  or  which  should  thereafter  become  due.  ^^^^^  ^^ 

^  \    ^  vouchers  were 

This  security  was  limited  to  a  sum  not  exceeding  20,000/.  rendered  or 

produced  by 

The  bill  charged  that  Gould  had  never  delivered  any  ^ny'jj^fi  ^f* 
ceount  of  his  receipts  and  payments,  or  of  the  ex-  costs  deliver- 
Sfites  and  charges  incurred  by  him ;  and  it  prayed  a  agreement 
^eral  account,  together  with  a  declaration  that  the  will  not  pro- 

^rity  of  November  1815  was  void.  rendering  an 

account  to  his 
Gouldf  by  his  answer,  after  entering  into  various  details  principal. 

'pccting  the  nature  of  the  transactions  in  which  he  had  existing  be- 

hPAn  tween  A.  and 
^  nis  solicitor^ 
^^ver,  and  confidential  agent  B,,  which  involved  long  and  intricate  matters  of 
^Hant,  an  authority  was  given  by  A.  to  a  third  person  to  settle  any  accounts  in 
'^h  he,  A.f  had  an  interest,  and  to  compromise  any  claims  which  he  might 
^  «  such  an  authority  will  not  empower  that  third  person  to  make  an  agree- 
J^  without  the  production  or  examination  of  any  account,  that  a  gross  sum 
^  be  paid  to  B.  in  lieu  of  all  his  demands  on  A, 

^OL.  III.  C  C 
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1897.       been  for  many  years  concerned  as  the  solicitor,  agcnti 
and  receiver  of  the  Plaintiff,  stated,  that,  disputes  having 
arisen  between  him  and  the  Plaintiff,  he,  in  January  1817» 
had  several  interviews  with  the  Reverend  William  Cod' 
bum^  who  was  duly  authorised  to  come  to  an  agreement 
with  him ;  and  that,  after  a  very  long  discussion,  k 
(Goidd)  and  Cockburn^  as  the  agent  of  Jehki$iSi  cooclodfld 
and  signed  an  agreement     By  this  ^agreement,  whieb 
was  dated  the  4th  of  April  1817,  it  was  stipulated,  tbit 
Jenkins  should   make  certain  payments,   and  that  the 
conveyance  of  November  1815  should  remain  as  a  secQiiQr 
to  Gould  for  5000/.,  with    interest   from  the  23d  of 
January  preceding,  and  also  as  a  security  against  some 
outstanding  bills   and  drafts    of  Jenkins  upon  GtA 
The  performance  of  the  agreement  by  Jenkins^  was  to  hi 
in  full  of  all  demands  which  Gould  had  against  bait 
except  a  specified  claim,  in  which  two  other  penov 
were  interested  along  with  Gould. 

The  Defendant  stated,  that,  in  reliance  upon  thb 
agreement,  he  had  not  taken  so  much  care  of  the  evidotte 
and  documents  connected  with  the  transactions  between 
him  and  Jenkins  as  he  otherwise  would  have  done; 
that,  from  the  time  it  was  entered  into,  he  had  permitted 
Jenkins  to  deal  with  the  property  included  in  the  aecoritf 
of  November  1815,  as  if  it  had  been  absolutely  hbovn; 
that  Jenkins  had  done  various  acts,  by  which  h%.t^ 
cognised  and  confirmed  the  arrangement  of  April  Mil 
and  that,  at  the  time  when  it  was  concluded,  much  moie 
than  5000/.  was  due  to  him,  Gould,  He  added,  tliatf 
from  the  extent  and  multiplicity  of  the  bill  transactioDSi 
and  from  the  lapse  of  time,  it  had  become  almost  ixn- 
possible  to  make  out  any  accurate  or  satisfactory  ac- 
counts of  them ;  and  he  admitted  that  he  had  never 
rendered  any  regular  or  written  account  of  the  DKXiief 
received  and  paid  by  him,  or  of  the  costs  and  durge* 

whiA 
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iriiich  he  claimed,  sare  that^  at  the  time  of  hb  reeeipis  or       1 897. 
paymenftSt  he  had  always  tnfermed  Jmkim  of  what  he 
had  so  received  or  paid. 

The  power  of  attorney,  under  which  (UxMrnm  had 
acted  fer  Jenkins  in  this  aiEiir,  authorised  him  to  settle 
any  accounts  in  which  the  Plaintiff  was  interested,  and 
to  compound  or  compromise  any  claim  or  demand  which 
he  had.  No  professional  man  had  bem  concerned  for 
Mr.  Jmiins  in  any  of  his  transactions  with  Gould. 

At  the  hearing,  the  power  of  attomqr  to  Cockbum 
«M  not  su£Bciently  proved  by  the  defendant :  and,  by 
a  decree  of  the  Vice-chancellor,  dated  the  8th  of 
Jhcember  1823,  it  was  referred  to  the  Master  to  in- 
fuire,  whether  the  agreement  of  the  4th  of  .^frU  1817 
was  entered  into  with  the  authori^  of  the  Plaintiff 
Ttomas  Jenkinsy  or  whether  he  afterwards  in  any,  and 
what  manner,  recognised  and  confirmed ihe  same;  and 
die  Master  was  to  be  at  liberty  to  state  any  matter 
specially  at  the  request  of  either  party. 

The  Plaintiff  appealed. 

Mr.  Sugden  and  Mr.  JameSy  for  the  Plaintiff. 

The  decree  proceeds  upon  the  principle,  that,  if  the 
of  attorney  were  executed  by  Jenkins^  the  agree- 
insisted  on  by  the  answer,  would  be  a  bar  to  the 
geeeral  account  which  we  pray.  Now  we  contend,  first, 
thai  the  agreement,  even  if  Cockbum  had  power  to  enter 
into  iCy  is  no  bar  to  the  account;  and,  secondly,  that  to 
coter  into  it  was  not  within  the  scope  of  Cockbum*% 
authority. 

First,  what  were  the  mutual  relations  and  circum- 
stances of  the  parties,  when  the  alleged  agreement  was 
made  ?    Gould  was  the  solicitor,  agents  and  receiver  of 

C  c  2  Jenkins  s 
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Jenkins ;  in  the  dealings  between  them,  monies  to  an 
enormous  amount  had   passed   through  the  solidtor^i 
hands ;  Jenkins^  it  is  clear,  was  in  pecuniary  embarrasi- 
ments,  and  exposed  to  pressure  on  the  part  of  one  who 
had  long  been  his  professional  adviser  and  the  manager 
of  all  his  concerns.     In  this  situation  of  things,  dispotei 
having  sprung  up  between  them,    an    arrangement  is 
said  to  have  been  entered  into;  but  Gould  admits  that  be 
never  rendered  any  account  of  his  dealings;  no  documents 
were  produced ;  not  even  was  any  bill  delivered  of  the 
costs,  for  the  payment  of  which  provision  is  made..  All 
the  information,  which  was  necessary  to  enable  JimAtni^  or 
any  friend  who  might  act  for  hint,  to  understand  wbat 
his  circumstances  or  rights  were,  lay  within  the  know^ 
ledge  and  power  of  Gould  alone.     It  would  be  contmj 
to  the  tenor  of  all  the  authorities,  if  an  agreement,  entoel 
into  under  such  circumstances,  should  protect  a  solicttoTi 
agent,  and  receiver,  from  rendering  an  account  to  his 
client  and  employers.     Drapers*  Company  v.  Davies(s\ 
Newman  v.  Payne  {b\  Lord  Hardwicke  v.  Vernon  [c\ 
Beaumont  v.  BouUbee  (rf),  Detitten  v.  Gale  (<?),  MorOoi 
V.  BuUer  (g),  Jones  v.  Tripp  (A). 


Secondly,  the  power  of  attorney  authorised  CocttKrn 
to  settle  any  account  in  which  Jenkins  was  interested; 
and  the  agreement  of  the  4th  April  1817  was,  it  is  stU 
a  settlement  of  accounts.  But  accounts  cannot  be  seCtMi 
till  accounts  are  rendered ;  and  here  no  accounts  ivere 
rendered,  no  vouchers  were  produced.  Cockbum  agreed 
that  a  large  sum  should  be  paid  to  Gouldj  without  having 
had  the  means  of  knowing  whether  or  not  any  thing  was 
due  to  him. 

Mr. 


{a)  2Atk,%\2.  295. 
\h)    2  Vei,  jun.  199. 
C.  C\  550. 
(S)  AVeuAU. 


(d)  5  Vci.  485.     7  F«.  599. 
4  Bro,        \e)  7  Vet.  S83. 
(g)  10  Vet,  292. 
(A)  Joe.  3S2. 
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Mr.  Home  and  Mr.  Duckworth^  for  the  Defendant. 

The  agreement  cannot  be  impeached  at  the  hearing, 
br  it  is  not  impeached  by  the  bill.  The  Plaintiff,  if  he 
meant  to  rely  on  the  case  he  now  sets  up,  ought  to  have 
unended  his  bill,  and  have  alleged  that  the  agreement, 
"egard  being  had  to  the  circumstances  of  the  parties,  and 
he  relation  subsisting  between  them,  was  fraudulent  and 
roid;  and  then  the  Defendant  would  have  gone  into 
evidence  to  prove,  that  the  agreement  was  entered  into 
airlj  and  deliberately. 


1827. 


In  fact,  however,  the  arrangement  which  was  entered 
nto,  cannot  be  impeached.  The  parties  were  at  arm's 
ength ;  an  intelligent  agent  acted  on  behalf  of  the 
Plaintiff;  and,  if  accounts  were  not  produced,  it  was 
lecause  the  very  object  of  the  compromise  was  to  super- 
iede  the  necessity  of  entering  into  a  long  and  intricate 
nvestigation.  It  would  be  most  oppressive  to  drive  the 
Defendant  now  to  a  general  account,  when  many  of  the 
'oacfaers  and  documents  must  be  lost,  which  he  would 
iBve  taken  care  to  preserve,  had  he  not  been  induced 
o  rely  on  a  compromise  made  so  deliberately. 

Both  parties  have  acted  upon  the  agreement,  which 
he  Plaintiff  now  seeks  in  part  to  set  aside.  Portions  of 
he  property,  included  in  Gould^s  security,  have,  with  his 
oncurrence,  been  sold  by  Jenkins ;  6f  which  sales  not 
me  could  have  taken  place,  if  the  agreement  had  not 
leen  considered  as  controlling  GoukTs  security.  These 
ales  are,  in  fact,  so  many  confirmations  of  the  agree- 
nent. 


Mr.  SugdeHj  in  reply. 

It,  to  impeach  the  agreement  stated  by  the  Defendant, 
t  had  become  necessary  to  introduce  fiicts  which  did 

C  c  S  not 
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1887.  not  appear  in  either  the  original  bill  or  the  answer^it 
would  have  been  proper  to  have  amended  the  billy  in 
order  to  have  placed  the  new  matter  on  the  record 
But  we  say  that  the  agreement,  as  stated  in  the  answeri 
is  not  a  valid  and  binding  transaction.  The  bill  shewi 
a  primd  facte  title  in  the  plaintiff  to  an  accoont;  and 
that  title  is  admitted  by  the  answer.  But  the  Defendant 
seeks  to  protect  himself  by  saying,  that  a  certain  agree- 
ment has  put  an  end  to  all  questions  between  the  partiei. 
He  therefore  must  shew  that  the  agreement  was  madi^ 
and  that  it  is  valid  at  law  and  in  equity.  But  his  own 
statement  is,  that  no  bills  of  costs  were  delivered, — thit 
no  account  was  rendered  for  examination,  or  attempCal 
to  be  taken,— that  no  vouchers  were  produced ;  and  our 
proposition  is,  that  an  alleged  settlement  of  acooun^i 
made  between  a  solicitor  and  his  client  under  snch  cir- 
cumstances, is  a  transaction  which  this  Court  will  not 
recognise. 

The  subsequent  sales  of  parts  of  the  property,  coifr' 
prised  in  Goul(Ps  security,  cannot  be  treated  as  a  con- 
firmation of  the  agreement.  A  court  of  equity  does  not 
allow  a  confirmation  of  a  vicious  instrument  to  be  ob- 
tained by.  surprise;  the  attention  of  the  party  most  be 
drawn  to  it,  and  the  thing  must  be  done  with  an  intent 
to  confirm,  and  with  a  full  knowledge  of  the  dicxxat 
stances  of  the  case.  Here,  the  acts  referred  to  were  not 
done  with  any  intent  to  confirm  the  agreement;  and 
Mr.  Jenkins  was  then  in  the  same  ignorance  of  the  stale 
of  his  affairs,  as  when  the  agreement  was  made.  lb 
steward,  agent,  and  confidential  legal  adviser  was  in  die 
exclusive  possession  of  that  knowledge,  which  ought  to 
have  been  communicated  to  Mr.  Jenkins,  or  to  Mr* 
Cockbum  on  his  behalf,  before  any  arrangement  wae 
concluded.    In  fact,  the  sales  were  for  the  benefit  of 

Gott/d  himself ;  for  the  proceeds  were  applied,  acoodBng 

to 
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to  the  trusts  of  the  deed  of  1825,  in  discharging  in- 
aumbrances  prior  to  his. 


1987. 


7%e  Lord  Chancellor. 

Daniel  Gouldj  the  Defendant  in  this  case,  was  for 
lereral  years  the  solicitor,  agent,  and  receiver  of  Thomas 
Jenkins.  He  received  and  paid  on  'iir.  Jenkin^s  ac- 
soant  very  great  sums  of  money,  and  was  engaged  with 
bim  as  his  agent,  in  bill  negotiations,  to  an  immense 
imount  He  claimed  to  be  entitled  to  very  large  sums 
Bnom  Mr.  Jenkins  for  costs  and  charges  as  a  solicitor  and 
nanager,  and  otherwise,  in  the  course  of  these  various 
Craosactions.  It  was  admitted  that  he  had  not  delivered 
my  bill  of  costs  as  a  solicitor,  or  rendered  any  written 
or  general  account  of  his  money  and  other  dealings, 
either  to  Mr.  Jenkins  or  to  any  person  on  his  behalf: 
bat  he  insisted  that  a  large  balance  was  due  to  him, 
upon  the  mixed  account,  from  Mr.  Jenkins.  It  was 
italed  by  Mr.  Gouldy  that  he  had  defended  many  actions 
At  law  for  Mr.  Jenkins  in  respect  of  dishonoured  bills  • 
bat  of  such  actions  he  had  rendered  no  account.  It 
farther  appeared,  that  a  mortgage  of  Mr.  Jenkin^s 
estates  had  been  executed  in  the  month  of  Nooember 
1815  to  the  Defendant,  but  which  mortgage,  as  the 
Defendant  alleged,  was  executed  at  the  pressing  instance 
of  Mr.  Jenkins  himself.  The  object  of  this  instrument 
was  to  secure  the  Defendant  from  loss  in  respect  of  the 
transactions  between  him  and  Mr.  Jenkins.  The  deeds 
were  prepared  by  or  under  the  direction  of  the  Defendant 
himsdf ;  and  no  solicitor  or  other  professional  person 
was  consulted  by  Mr.  Jenkins^  or  acted  for  him  in  the 
coarse  of  the  transaction. 


Noif.S. 


K  further  appeared  that,  in  the  year  1817,  a  Mr. 
ObdMiinif  a  clergyman,  acting  on  the  part  of  Mr.  Jen^ 

C  c  4  Hns^ 
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h'nSf  came  to  a  settlement  with  the  Defendant;  that 
a  power  of  attorney  was  executed  by  Mr.  Jenldiu 
to  Mr.  Cockbum;  and  that  the  agreement,  dated  the  4th 
of  April  181 7,  set  out  in  the  answer,  was  signed  by 
Daniel  Gould  and  by  Mr.  Cockbum^  as  the  attcnuey  of 
Mr.  Jenkins  under  that  power ;  but  no  solicitor  wai 
employed  on  that  occasion  by  Mr.  JetUdns.  ,  By  tbii 
agreement  5000/.  was  to  remain  secured  to  Mr.  GmH 
and  various  payments  were  to  be  made  by  ^r.Jenkimi 
which  being  done,  this  settlement  was  to  be  in  full  of  aU 
demands. 


The  Defendant  relies  upon  this  agreement  as  ade 
fence  to  the  Plaintiff's  prayer  for  an  account.  In  the 
answer,  which  sets  up  this  agreement,  the  above  fiwts  an 
disclosed;  and  it  is  also  admitted  that  the  agreement  «ai 
signed  by  Mr.  Cockbum  without  any  biU  of  the  extenrive 
law  charges  having  been  produced  to  him,  and  withoqt 
any  such  bill  ever  having  been  submitted  to  the  Plaintil^ 
or  even  made  out ;  and  also  without  any  thing  that  could 
be  considered  as  an  account  of  the  receipts  imd  pa^ 
ments  of  Mr.  Gould  in.  the  course  of  his  various  aod 
complicated  transactions  with  and  on  account  of  Mr. 
Jenkins.  It  was  contended  that,  under  these  circum- 
stances, Mr.  Cockbum  was  not  authorised  in  what  be  did 
by  the  power  of  attorney.  By  that  instrument  he  mi 
empowered  to  settle  any  account  or  accounts  in  which  tk 
Plaintiff  was  in  any  way  interested  or  concerned  with 
any  person  or  persons,  and  to  pay  or  receive  die  balance^ 
and  also  to  compound  or  compromise  any  claim  or  de*. 
mand  which  the  Plaintiff  might  have.  I  certaiolf 
cannot  understand  what  right  Mr.  Cockbum  had,  acting 
under  this  power,  to  dispense  with  the  production  of  Hr. 
GoulcTs  account,  especially  in  such  long  and  complictled 
transactions.     How  could  he  properly  settle  theacoouot^ 

wImii 
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fhen  no  account  was  rendered,  and  when  he  had  no 
Deans  of  investigating  the  particulars  of  it  ? 

But  without  dwelling  upon  this  point,  even  assuming 
hat  the  settlement  had  been  made  by  Mr.  Jenkins 
limself,  would  it,  under  the  circumstances  of  this  case, 
lave  formed  a  sufficient  answer  to  the  application  for  an 
iccount.  Mr.  Gould  had  stood  in  the  confidential 
ituation  of  solicitor,  agent,  and  receiver  of  Mr.  Jenkins ; 
ind,  while  in  that  situation,  (no  professional  person 
leing  employed  for  Mr.  Jenkins\  he  had  obtained  from 
lim  a  mortgage  of  his  estates  as  a  security  for  the 
lalance  of  his  account.  It  is  admitted  that  he  had  never 
lelivered  any  bill  of  costs ;  that  he  had  never  rendered 
iny  account  of  his  receipts  and  payments ;  that  he  had 
lever  prepared  any  such  account;  that  he  had  applied 
o  bis  own  use,  and  without  any.  statement  of  the  amount, 
he  produce  of  some  of  the  bills  drawn  or  accepted  by 
)liT*  Jenkins.  Could  a  settlement,  under  such  circum- 
tances,  (Mr.  Jenkins  being,  by  means  of  the  mortgage 
ind  otherwise,  so  in  the  power  of  Mr.  Gould)^  be 
sonclusive  ? 


1827. 


But  it  was  urged  by  Mr.  Goidd,  that  the  transactions 
vere  so  extensive  and  complicated,  that  it  would  have 
seen  extremely  difficult,  if  not  impossible,  to  have  made 
Hit  an  account. 


As  a  professional  man,  he  must  have  known  that  it 
iras  his  duty  to  keep  a  regular  account  of  his  receipts 
ind  payments.  The  more  extensive  the  transactions, 
Jie  more  imperative  was  this  duty;  and  if  he  has 
[leglected  to  perform  it,  the  inconvenience  and  the  loss 
resulting  from  the  omission  must  fall  upon  himself.  If 
the  parties.  Plaintiff  and  Defendant,  had  then  met,  and, 
Rfitbout  the  production  of  any  bill  of  costs  or  any  ac- 
count, 


S94  CASES  IN  CHANCERY. 

1827.  county  had,  under  the  circumstances  which  I  haTemenr 
tioned,  made  the  settlement  which  is  now  rdied  upoo^-^ 
considering  their  relative  situation  of  solicitor  and  client, 
agent  and  principal,  during  these  transactions,  which 
were  all  complicated  together,  —  it  would,  I  think,  be: 
going  very  far  to  say,  that  this  Court  would  not,  under 
such  circumstances,  order  the  account  to  be  iuTestigated. 

• 

It  was  urged,  that  the  settlement  had  been  confirmed 
by  the  subsequent  acts  of  Mr.  Jenkins  s  and  that,  upon 
the  faith  of  the  settlement,  he  had  been  allowed  to  sell 
a  part  of  the  property  comprised  in  the  deeds  of  Ifih 
vtmber  1815.  It  is  not,  however,  I  think,  stated,  thet 
the  security,  still  remaining  in  the  hands  of  Mr.  Goali- 
is  not  sufficient  for  his  protection:  and,  as  to  the  eflbctof 
the  alleged  acts  of  confirmation,  I  do  not  think  ihfff 
materially  vary  the  case,  as  it  does  not  appear  that,  after- 
the  settlement,  any  fiirther  information  was  commnoi- 
cated  as  to  the  state  and  particulars  of  the  acooanti 
between  the  parties. 

It  was  urged,  that  the  Defendant  might,  fi-om  Ui 
reliance  upon  the  agreement,  sustain  inconvenience  by 
the  loss  or  destruction  of  vouchers.  But  I  think,  coo- 
sidering  the  nature  of  the  settlement,  that  he  was  not 
justified  in  placing  reliance  upon  it:  and  the  loss  or 
destruction  of  vouchers  is  not  so  stated,  as  to  satisfy  me^' 
that  any  real  inconvenience  is  likely  to  be  sustained  ofi 
this  account. 

I  think,  therefore^  there  must  be  a  reference  to  the 
Master  to  take  the  account;  and  that  the  considentioo 
of  the  other  points  should  be  deferred,  till  after  tbe 
Master's  report* 
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BETWEEN 

His  Majesty's  ATTORNEY-GENERAL,  at  the  re-      Jtmess. 
lation  of  MATTHEW  BARRETT  and  GEORGE      ^^^fi 
HAYMAN,  Citizens  and  Inhabitants  of  the  City  of 
Exeter,         -  •  -  -       Informants, 

AND 

The  Mayor,  Bailifis,  and  Commonalty  of  the  City  of 
EXETER,        •  -  -        .         Defendants- 

nrWE  instruments  and  facts,  upon  which  the  questions  In  the  reign  of 

■^  •  ffenrv  VII 

in  this  cause  arose,  are  stated  in  the  preceding  landswere  * 

▼olcune.  •  given  to  the 

corporation  of 

Though  Lord  Eldon  had  expressed  his  opinion  on  ^^^  succes- 

die  different  points  which  were  discussed,  judgment  had  *?"  f*^""  ^*^® 

not   been   formally  pronounced  when  he  resigned  the  of  the  poor 

Great  Seal.     The  cause  was,  therefore,  re-argued  before  ?*u'l?'  *°^  ^ 

Lord  Lyndhurst.  Exeter,  **  who 

are  heavily 

The  arguments  were  to  the  same  effect  as  before.  feTfami  renu 

^^t^g^^^^g,,^^,^^^^^^^^^^  of  that  city. 

The  **"^  other  4m- 
positions  and 
talliages:"  the  rents  ought  to  be  applied  to  the  relief  of  the  poor  inhabitants  of 
KxeEet  not  receiving  parish  relief. 

It  is  not  a  due  administration  of  such  a  charity  to  apply  the  rents  to  the  payment 
of  fee  &rm  rents  due  from  the  city,  repairing  the  gaol,  maintaining  the  prisoners, 
and  other  similar  public  purposes. 

When,  in  consequence  of  a  mistaken  construction  of  a  doubtful  instrument,  the 
rents  of  a  charity  estate  have  been  for  a  series  of  years  applied  by  a  corporation  to 

Kbiic  purposes  not  warranted  by  the  nature  of  the  chanty,  the  corporation  will  not 
chargea  for  such  misapplication. 

The  Court  will  not  compel  a  corporation  to  produce  their  title  deeds,  and  will 
DOC  direct  an  inquirer  as  to  the  property  which  they  possess  applicable  to  gencaral 
corporate  purposes,  in  order  to  ascertain  whether  there  is  any  fund  which  can  be 

ried  in  making  good  a  breach  of  trust  committed  by  them  in  the  management  of 
ity  funds. 

*  See  8  BwieWi  Rep.  45. 
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1827*  The  Lord  Chancellor. 

Attorney-         The  only  question,  which  was  argued  upon  this  appeali 
General      ^^^  ^^  ^  ^j^^^  p^^.^  ^j»  ^j^^  decree  which  orders  and 

TheCorpor-  directs  in  what  manner  the  rents  and  profits  of  the 
Exeter.  estate  in  question  are  now  applicable.  The  purposes,  to 
which,  it  appears,  these  rents,  mixed  up  with  other 
funds  of  the  corporation,  have  hitherto  been  applied,  are 
not,  I  think,  authorised  by  the  terms  of  the  grant.  The 
Defendants  state,  that  certain  fee  farm  rents  have  been 
paid,  and  that  certain  public  expenses  have  been  de* 
frayed  from  this  fund,  the  latter  of  which  must  other- 
wise have  been  raised  by  public  levies  and  impositioDS. 
But  the  defraying  of  these  charges  and  expenses  does 
not,  I  think,  fulfil  the  intention  of  the  donor.  The 
estate  does  not  appear  to  have  been  given  for  that  pu^ 
pose.  It  was  given  to  relieve  the  wants  of  the  poor. 
It  is  true,  the  poor  are  described  as  greatly  oppressed  bj 
these  charges  and  impositions.  But  the  payment  of  them, 
except  so  far  as  they  fall  upon  the  poor,  cannot  on  tbt 
account  be  considered  as  a  fulfilment  of  the  object  of 
the  charity,  which  was  intended  exclusively  for  the  poof} 
and  not  to  be  shared  by,  or  applied  for  the  benefit  oi^  the 
rich.  The  principle  of  these  observations  will  apply 
equally  to  the  fee  farm  rents,  the  expenses  of  the  gaol, 
and,  in  general,  to  the  other  objects  upon  which  the 

rents  and  profits  are  stated  to  have  been  employed. 

• 

Viewing  the  subject  in  this  light,  I  do  not  see  in 
what  manner  the  intention  of  the  grantor  could  be  better 
effected,  than  by  the  decree  as  pronounced  by  the  late 
Vice-Chancellor.  If  the  rents  and  profits  are  applied 
in  paying  such  expenses  as  would  fall  upon  the  coud^ 
rate,  or  be  defrayed  by  any  other  public  tax  or  con" 
tribution,  they  would  be  applied  in  aid  of  the  rich,  as 
well  as  of  the  poor,  and  in  a  much  larger  proportion  in 
fiivour  of  the  former  than  of  the  latter.     I  have  stated, 

that 
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iiat  I  consider  such  an  application  of  them  as  incon-        1827* 
»8tent  with  the  declared  object  of  the  founder  of  the     !  ~^ "»  ky- 
cbarity.     If  they  were  given  in  support  of  the  poor,      Gsnz&al 
who  receive  parish  relief,  they  would  in  like  manner  be   j^^  Corpon* 
applied  in  aid  of  the  rich.     It  seems,  therefore,  that  the       *^°_^^ 
best  mode  of  administering  that  portion  of  this  fund 
which  is  applicable  to  the  poor,  so  as  to  give  effect  to 
the  intention  of  the  founder,  will  be,  to  employ  it  in  aid 
of  the  poor  citizens  and  inhabitants  of  Exeter^  not  re- 
ceiving parish  relief. 

It  is  true,  that  this  appropriation  of  it  may  have  the 
efi^t  of  preventing  some  individuals  from  applying  for 
relief,  who,  without  such  assistance,  might  be  under  the 
necessity  of  doing  so;  and  that  thus,  indirectly,  the 
benefit  of  the  fund  may  be  shared  in  a  degree  by  the 
rich :  but  this  is  a  contingent  effect  which  cannot  be 
avoided ;  and,  after  looking  at  the  subject  in  the  different 
views  in  which  it  has  presented  itself  to  my  consideration, 
I  cannot  suggest  any  better  mode  of  giving  effect  to  the 
object  of  the  grant,  than  by  declaring  the  rents  and 
profits  of  the  estate  to  be  applicable  to  the  purposes 
pointed  out  in  the  decree  of  the  late  Vice-Chancellor. 
It  was  not  disputed,  that  the  inquiries  as  to  the  chapel 
were  properly  referred  to  the  Master;  and  the  question, 
which  I  have  considered,  being  the  only  point  upon 
which  any  objection  was  made,  the  decree  should,  I 
think,  be  affirmed. 


The  decree  having  been  affirmed  on  the  principal  Nov.  19. 
point,  a  question  was  raised  by  the  Plaintiffs,  with 
respect  to  those  parts  of  the  decree  which  directed  the 
Master  to  inquire,  how  the  fines,  received  upon  the 
last  renewals  of  the  leases  of  the  estate,  had  been  applied, 
and  whether  the  corporation  possessed  any  property 
iqpplicable  to  general  corporate  purposes- 
Sir 
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1827.  Sir  ChaHes  Wetherdl  and  Mr.  Sugdm^  fcr  tbe  Corpi- 

ration. 


A  general  inquiry  into  the  property  of  a  corporation^ 


Attobnst- 

QEMWBJkL 

The  Corpofw  accompanied,  as  it  is  here,  with  directions  which  wID 
compel  the  Defendants  to  produce  all  their  title  deed% 
must  be  oppressive,  and  may  work  great  injustice. 
What  is  there  to  call  for  such  an  inquiry  here?  It 
can  only  be  intended  to  ascertain  what  funds  there  are^ 
out  of  which  compensation  to  some  amount  may  be 
made  to  this  charity,  for  the  partial  misapplication  of  iu 
funds.  But  that  misapplication  is  admitted  not  to  hsve 
been  corrupt;  the  monies  were  expended  on  objects  of 
public  utility :  the  fines,  received  upon  the  last  renewaifi' 
have  been  applied  in  the  same  manner;  and,  therefcn^ 
inquiry  with  respect  to  them  is  superfluous. 

Mr.  Agar^  contra. 

The  charity  lands  have  been  let  on  leases  which  iR 
subsisting ;  and  unless  the  fines,  which  were  paid  when 
those  leases  were  granted,  be  accounted  for,  the  charitf 
will  be  without  any  income  till  those  leases  expiia 
There  is  no  evidence  how  these  fines  were  actna^ 
expended.  The  inquiry  into  tlie  properTjr  of  the 
corporation  is  necessary,  in  order  that  the  Court  inqf 
see,  whether  they  are  in  possession  of  funds,  not  affwtod 
by  charitable  trusts,  out  of  which  the  balance  can  be  psidi 
which  in  this  suit  must  be  found  to  be  due  from  tbcoi* 

The  Lord  Chancellor. 

That  part  of  the  decree  which  directs  an  inquiry  into 
the  property  of  the  corporation,  and  relates  to  the  prth 
duction  of  their  title  deeds,  must  be  omitted.  If  there 
were  any  evidence  that  the  fines  paid  on  the  last  r^ 
newals  had  been  applied  to  the  public  and  oorponte 
purposes  which  have  been  mentioned,  I  would  not  direct 
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waj  inqairy  concerning  them.     But  I  have  no  snoh        1827. 
evid«ice ;  I  cannot  say  that  there  is  no  part  of  those     ^      -   -  * 
fines  still  remaining  in  the  hands  of  the  corporation ;      Gznejial' 
and,  therefore,  that  inquiry  must  be  directed.  j.     "• 

ation  of 


June  19. 

ROBINSON  V.  DICKENSON.  isss. 

Aug. 

"D  Y  an  hidenture  of  settlement,  dated  on  the  6th  of  in  contempla- 

•*"^  August  1 798,    and   made   and   executed   between  ^!^"  °f  ■  ™"- 
^  nage  between 

and  by  George  diaries  Brathwaite  (afterwards  Sir  George  A,  and  B.^ 
CharUs  Brathwaile  Boughtofi)  of  the  first  part,   Eliza  w^^e^^eof 
BaughtOTij  who  was  then  an  infant,  and  the  persons  who  '^1  estate 
had  been  appointed  her  guardians,  of  the  second  part,  B.^^mtend- 
and  four  trustees  of  the  third  part,  (after  reciting  that  ^  ^*'®»  *"<*  of 
JEHsa  Boughton  was,   under  the   will   of  Sir  Edward  longing  toil., 
Boiighion,  Bart.,  tenant  in  tail  of  certain  real  estates;  u*^i!!J'j"***** 
|bat»  upon  the  treaty  for  a  marriage,  which  was  in  con-  uses  and 
templation  between  her  and  G.  C.  Brathwaite,  it  was  afte^thl*!!^' 
Agreed^  that,  when  Eliza  Boughton  should  attain  the  age  lemnization  of 
of  twenty-one  years,  these  estates  should  be  settled  upon  were  to  mi 

certain  uses  for  the  benefit  of  George  Charles  Brath-  f<>f  the  benefit 
^,.       T»       X,  11-  r   1  .     of  the  husband 

waiUy  Eltza  BoughtoUj  and  the  issue  of  the  marriage,  in  and  wife,  and 

manner  therein  mentioned;  and  that,  in  consideration  ^^^■'>^*U5; 

toe  roamage 

thereof  G.  C  Brathwaite  had  agreed  to  pay  or  secure  ceremony  was 
the  sum  of  36,000/.  in  manner  therein  mentioned,)  it  SndtS par- 
was  ties  lived  to- 
gether as  bus- 
bend  and  wife ;  but,  after  the  lapse  of  more  than  a  vear,  and  before  the  parties  had 
ny  children,  the  marriage  was  discovered  to  be  void,  and  they  executed  deeds  pur- 
porting to  revoke  the  former  settlement ;  some  time  afterwards  a  new  settlement,  in 
contemplation  of  marriage,  was  made,  including  the  same^  property  as  the  former, 
but  different  from  the  former  in  the  interests  given  to  the  issue,  as  well  as  in  other 
pfovisions ;  the  parties  then  intermarried,  and  there  was  issue  of  the  marriage :  Held, 
That  the  first  set^ement,  being  founded  on  mistake  and  misapprehension,  was  not 
biiiding  on  the  parties,  and  that  the  rights  of  the  issue,  both  as  to  the  real  estate 
wad  the  persoaaltyy  were  related  by  the  second  settlement. 
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was  witnessed,  that»  iVom  and  after  the  soIemnizatioQ  of 
the  marriage,  the  trustees  should  stand  possessed  of 
8000^  Navy  five  per  cent,  annuities,  (transferred  to  them 
by  G.  C  BrathvoaUe^  and  which,  at  the  price  of  die 
day,  were  worth  6100/.)  upon  the  trusts  which  were 
therein  declared:  and  G.  C.  Bratkwaite  covenanted 
with  the  trustees  to  pay  or  transfer  to  them,  within 
eighteen  months  after  the  solemnization  of  the  nuff- 
riage,  29,900/.  being  the  residue  of  the  36,000/.  opoo 
trusts  similar  to,  though  in  some  respects  different  firoo^ 
those  which  had  been  declared  of  the  stock.  Under 
both  sets  of  trusts  the  issue  of  the  marriage  took  con- 
siderable interests. 


The  marriage  was  solemnized ;  Mr.  Bratkwaite  took 
the  name  of  Boughton  ;  and  Elizabeth  Boughton  attaiiiell 
her  full  age.  Afterwards,  in  1799,  a  recovery  was 
suffered,  and  her  real  estate  was  settled,  subject  to  • 
joint  power  of  appointment  reserved  to  her  and  her 
husband,  on  the  husband  for  life,  remainder  to  the  wife 
for  life,  ^.remainder  to  the  issue  of  the  marriage  in  strict 
settlement.  The  uses,  thus  declared,  were  in  sooft 
respects  different  from  those  which  had  been  specified 
in  the  articles  of  agreement  made  previous  to 
marriage. 


Eliza  Boughton  was  the  reputed  natural  daughter  of  ft 
Edward  Boughton^  by  a  woman  of  the  name  of  ZXzm^  and 
her  marriage  had  taken  place  with  the  consent  of  guar^ 
dians  appointed  by  the  Court  of  Chancery.  After  tbo 
recovery  had  been  suffered,  it  was  discovered,  that,  at 
the  time  of  her  birth,  her  mother  was  the  wife  of  Mb 
KayCf  who  was  still  alive;  and  it  was  conceived  that  tbe 
marriage  was  void,  for  the  want  of  the  consent  of  the 
person,  who,  in  the  eye  of  the  law,  was  to  be  considered 
the  father  of  Eliza  Boughton.  Measures  wer^  there* 
fore,  adopted  for  the  purpose  of  annulling  the  former 

settle- 
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settlement,  and  relieving  the  parties  from  their  mutual       1827. 

contracts.  *^'   - 

Robinson 

V. 

With  this  view,  a  deed  was  executed,  dated  on  the  16th  ^'^"''^o*'* 
ofjyfy  1800,  between  G.  C.  B.  Boughton  of  the  one  part, 
and  Eliza  Boughlon  of  the  other  part  This  deed,  ailer 
mentioning  the  indenture  of  the  6th  of  August  1798,  the 
marriage,  and  the  subsequent  discovery  of  its  invalidity,  re- 
cited, that,  inasmuch  as  the  indenture  of  the  6th  o(  August 
1798  was  made  and  executed,  and  the  marriage  was  con- 
tracted and  attempted  to  be  solemnized,  without  the  con- 
stnt  of  John  Kaye^  the  father  and  natural  guardian  of  Eliza 
BoughioHy  it  was  understood  that  the  said  supposed  mar- 
riage between  G.  C.  B.  Boughton  and  Eliza  Boughton^  and 
the  said  recited  indenture,  and  all  other  settlements  and 
contracts  or  agreements  for  setdement,  made,  entered  into, 
or  executed  in  contemplation  or  consideration  of  such 
marriage,  were  absolutely  null  and  void ;  that  G.  C.  B. 
Boughlon  and  Eliza  Boughton  were  then  at  full  liberty 
eitber  to  marry  again,  or  to  remain  single  and  unmar- 
ried, as  they  might  think  proper ;  that,  if  they  should 
determine  to  marry  again,  they  were  competent  and  at 
full  liberty,  either  before  or  after  such  new  marriage,  to 
enter  into,  and  make  such  other  articles  or  settlements, 
of  or  concerning  their  estates  or  fortunes,  or  to  refuse 
or  omit  making  any  such  articles  or  settlements,  as  they 
might  think  proper ;  that  the  sum  of  8000/.  Navy  five 
per  cent,  annuities  then  remained  vested  in  the  names  of 
the  trustees,  but  that  no  part  of  the  29,900/.,  or  of  stock 
to  that  amount,  had  been  paid  or  transferred  to  them  pur- 
suant to  the  covenant ;  that  the  said  G.  C.  B.  Boughton^ 
and  Eliza  Boughton,  were  agreed  and  determined  not  to 
marry  again  upon  the  terms,  or  under  any  of  the  con- 
ditions or  engagements  for  making  setdements,  mentioned 
in  the  before-recited  indenture;  and,  in  order  that,  if 

Vol.  III.  D  d  they 
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1827*       they  should  thereafter  determine  to  marry  again,  there 
Robinson      ™'g^^  ^  ^^  reason  or  pretence  to  contend  that  audi 
V.  second  or  new  marriage  was  agreed  upon,  or  had  and 

solemnized,  upon  any  such  terms,  or  under  any  such 
conditions   or  agreements   for  making  settlements  at 
aforesaid,  that  they  had  mutually  and  respectively  agreed 
to  rescind,  revoke,  and  declare  absolutely  null  and  void 
the  before-recited  indenture,  and  all  and  every  the  cove- 
nants, contract^,   agreements,  trusts,  powers,  provisoi^ 
and  declarations  therein  contained :  And  by  the  operative 
part  of  the  deed  it  was  witnessed,  that,  in  pursuance  of 
this  determination  and  agreement,  they,  6.  C  B.  B(mf/^ 
ton  and  Eliza  Boughton^  did  thereby  severally  and  r^ 
spectively  rescind,  revoke,  and  declare  absolutely  naU 
and  void   the   before-recited   indenture   of  settlement, 
and  all   the  covenants,   contracts,   agreements,  tnaUtt 
powers,  provisos,  and  declarations  therein  contained; 
and  they  did  thereby  severally  order,  direct,  and  ap- 
point, that  the  trustees,  their  executors,  administraton^ 
and  assigns,  should  thenceforth  stand  possessed  of  the 
8000/.  Navy   five   per   cent,   annuities,    in   trust  ooly 
for  G.  C.  B.  Boughton,   his   executors,   administraton, 
and  assigns,  and  to  transfer  and  pay  the  same  to  Ub 
and  them,  or  as  he  or  they  should  direct  or  appoint: 
and  G.  C.  B.  Boughton  did  thereby  release  unto  EUm 
BoughtoTiy  her  executors,  and  administrators,  all  soms 
of  money,  which,  at  any  time  since  the  marriage  mi 
attempted  to  be  had  and  solemnized  between  him  and 
her,  she  or  any  person  on  her  account  had  received  oBt 
of  the   dividends   of  the   8000/.  Navy  five   per  cent 
annuities. 

« 

A  similar  deed  had  been  previously  executed  for  tbe 
purpose  of  revoking  the  settlement  of  Miss  Boiightal% 
real  estate ;  and  a  second  recovery  had  been  sufiered. 

lo 
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In  1802,  G.  C.  B.  Boughton  and  Eliza  Boughton  again 
agreed  to  marry.  Previous  to  this  new  marriage,  deeds 
were  executed,  by  which  the  lady's  real  estates  were  con- 
veyed to  uses  difierent  from  those  of  the  former  settlement.  I^'ckbnsok. 
At  the  same  time,  another  indenture,  bearing  date  the  3d 
of  April  1802,  was  executed  by  G.  C.  B,  Boughton  of  the 
first  part,  Eliza  Boughton^  spinster,  of  the  second  part, 
and  William  FuLke  GreviUe^  Thomas  Cotitts,  and  Sir 
Edmund  Antrobus^  (who  were  three  of  the  four  trustees 
named  in  the  deed  of  the  6th  of  Atigust  1798),  of  the 
third  part:  whereby, — after  reciting,  that,  upon  the  treaty 
for  the  intended  marriage,  it  was  agreed  on  the  part  of 
G«  C.  B.  Boughton^  that,  in  consideration  of  the  mar- 
riage, and  of  a  settlement  agreed  to  be  made  by  Eliza 
Bmighton^  of  all  her  freehold  estates  in  the  county  of 
Hereford^  to  such  uses  and  in  such  manner  as  were 
mentioned  in  a  certain  other  indenture  bearing  date  on 
the  same  Sd  of  April  1802,  he,  G.  C  B.Boughlony  would 
secure  to  be  transferred  or  paid  unto  GreoiUe^  CoutiSy  and 
AiitrobuSy  8000/.  Navy  five  per  cent,  annuities,  and  29,900/. 
money,  or  so  much  stock  as  should  be  of  the  full  value 
of  29,900/.,  —  it  was  witnessed,  that  G.C.  B,  Boughton 
did,  &c.  covenant  with  Grcville,  Coutts^  and  Antrobus^ 
their  executors,  administrators,  and  assigns,  that,  in 
case  the  intended  marriage  between  him  and  Eliza 
Boughton  should  take  effect,  he  would,  within  the  space 
of  twelve  months  after  the  solemnization  thereof,  cause 
to  be  assigned  and  transferred  unto  these  trustees  the 
sum  of  8000/.  Navy  five  per  cent,  annuities,  standing  in 
the  joint  names  of  them  and  Richard  Sandilands^  but  to 
which  capital  sum  he,  G.  C.  B.  Boughton^  was  beneficially 
entitled  for  his  own  absolute  use  and  benefit;  and 
further,  that  he  would,  within  the  space  of  three  years 
next  after  the  death  of  his  father,  pay  or  transfer  to  the 
said  three  trustees  the  sum  of  29,900/.,  or  an  amount  of 
stock  of  equal  value. 

Dd  2  The 
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The  trusts  declared  of  this  stock  and  money  were  dif- 
ferent, especially  as  to  the  interests  given  to  the  issue  of 
V.  the  marriage,  from  the  trusts  of  the  former  settlement 

DiCKKNBON. 


In  June  1802  the  parties  intermarried,  and  they  after- 
wards had  three  children,  all  of  whom  died  in  their 
infancy,  except  the  Plaintiff  l^r^rfifrico.  There  had  never 
been  any  child  of  the  invalid  marriage  solemnised 
in  1798. 

In  1809,  Sir  G.  C  B.  Boughton  died ;  and  in  the  fol- 
lowing year  his  widow  intermarried  with  the  Defendant 
Dickenson, 

In  the  mean  time,  a  suit  had  been  instituted  for  the 
administration  of  the  real  and  personal  estate  of  Sir 
Edward  Boughton ;  at  the  hearing  of  which,  an  issue  had 
been  directed  to  try,  whether  the  marriage,  solemnised 
in  1798,  was  valid.  That  marriage  was  found  not  to  be 
valid ;  and,  on  the  cause  being  heard  on  the  equity  re- 
served, a  case  was  directed  for  the  opinion  of  the  Court 
of  Common  Pleas  on  four  questions,  framed  with  a  tieir 
to  ascertain,  which  of  the  two  settlements  of  the  real 
estate  regulated  tlie  legal  interests  of  the  parties.*  A 
certificate  was  returned,  the  effect  of  which  was,  that  the 
first  settlement  of  the  real  estate  was,  at  law,  the  only 
existing  valid  settlement,  and  that  the  only  subsisting 
estates  were  those  created  by  the  deed  and  recovery  of 
1799. 

No  further  proceedings  were  had,  till  afler  the  ^la^ 
riage  of  Fredaica  with  Mr.  Robinson,  She,  as  the  only 
surviving  issue  of  G.  C.  B.  Boughton  and  his  wife,  took 

a  more 

*  Reported  under  the  name  of  Boughton  v.  SandUmuU^  5  TmaL 
642—576. 
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a  more  beneficial  interest  under  the  first  settlement  tlian        1827. 
under  the  second  :  and,  therefore,  she  and  her  husband       -"'"'-  ' 
filed  their  bill,  insisting,  that  it  wss  not  competent  for  v. 

G.  C.  B.  Bougktofi,  and  Eliza  Boughton^  upon  the  oc-  ^^c^nsojt. 
casion  of  their  marriage  in  1802,  to  revoke  the  settle- 
merit  of  1 798,  and  the  covenants  and  agreements  therein 
contained;  and  that  the  several  deeds  and  instruments, 
whereby  they  revoked  or  attempted  to  revoke  the  prior 
settlement,  were  null  and  void ;  the  more  especially,  as 
the  indenture  of  the  6th  August  1798  was  an  actual 
settlement  of  money  in  consideration  of  a  marriage  which 
alttmately  took  place  between  the  parties,  though  not 
within  the  period  originally  contemplated.  The  material 
part  of  the  prayer  was,  that  the  trusts  of  theindenture  of 
the  6th  of  August  1798  might  be  carried  into  execution, 
and  that  the  rights  and  interests  of  ail  parties  under  it 
might  be  ascertained. 

The  Defendants  insisted,  that  it  was  competent  for 
Sir  G.  C.  B.  Boughton,  and  Eliza  Boughton^  upon  the 
occasion  of  their  marriage  in  1802,  to  revoke  the  settle- 
ment of  ^fig2/5/  1798,  and  the  covenants  and  agreements 
therein  contained  ;  that  the  indenture  of  the  16th  of  July 
1800  was  a  valid  revocation  of  the  indenture  of  the  6th 
of  August  1798;  and  that  the  indenture  of  the  3d  of 
April  1802  was  a  valid  settlement  of  the  property  com- 
prised in  it. 

The  question  in  the  cause  was,  which  set  of  trusts 
bound  the  8000/.  slock,  and  the  29,900/.  payable  under 
Sir  G.  C  -B.  BoughtorCs  covenant  —  whether  the  trusts 
declared  by  the  deed  of  August  1798,  or  those  declared 
by  the  deed  of  Apnl  1 802. 

9 

In  arguing  this  question,  another  point,  necessarily 
raised,  was,  whether,  though  the  only  subsisting  legal 

D  d  3  estates 
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Robinson 

V, 

Dickenson. 


estates  were  those  which  were  created  by  the  recovery 
and  deed  of  1799,  the  settlement  of  1802  ought  not  in 
equity  to  prevail  over  that  prior  settlement. 

Mr.  Sugden  and  Mr.  Phillimore^  for  the  Plaintiff. 

The  Court  of  Common  Pleas  has  certified  {a\  that  the 
first  settlement  of  the  real  estate  is  the  settlement  which 
operates  on  the  lands  and  binds  the  parties,  though  the 
first  marriage  was  invalid  ;  and  that,  when  afterwards  a 
valid  marriage  was  solemnized,  the  wife  and  the  issue  took 
the  interests  created  by  that  settlement,  notwithstanding 
the  express  declaration  of  the  husband  and  wife^  that 
they  revoked  the  former  deeds  and  all  their  provisions, 
and  that  they  were  acting  on  a  totally  new  agreement 
The  same  principle  must  apply  to  the  money.  Since  the 
uses  declared  of  the  land  by  the  instruments,  which  were 
executed  upon  the  supposition  that  the  parties  were 
husband  and  wife  in  1798,  came  into  operation  the  moment 
that  a  valid  marriage  was  solemnized  between  them, 
notwithstanding  the  deeds  which  were  executed  in  the 
intervening  time ;  it  must  be  regarded  as  established,  that 
the  issue  of  the  marriage,  solemnized  in  1802,  are  entitled 
to  the  benefit  of  the  first  settlement,  with  respect  to  the 
money  as  well  as  with  respect  to  the  land.  The  court 
of  law  has  certified,  that,  under  the  deed  and  recovery  of ' 
1799,  the  Plaintiff  Frederica  takes  an  estate  tail  in  re- 
mainder in  the  lands  and  hereditaments  which  had  been 
her  mother's ;  and  her  right  in  the  stock,  which  was 
transferred,  and  in  the  money  which  was  covenanted  to  be 
paid,  by  her  father,  must  be  regulated  by  the  same  settle- 
ment, of  which  the  deeds,  declaring  the  uses  of  her 
mothei*'s  lands,  were  only  a  part.  It  would  indeed  be  a 
fraud  on  the  wife,  if  the  first  settlement  of  the  real  estate 

were 
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were  to  prevail  over  the  second,  and  the  second  settle- 
ments of  the  personalty  were  to  prevail  over  the  first. 
The  object,  which  the  parties  had  in  view  in  1802,  was 
to  revoke  the  whole  of  the  former  arrangement;  they 
proceeded  on  the  supposition  that  tlie  whole  was  void : 
they  never  intended  to  defeat  one  part  of  the  arrange- 
ment, and  to  let  another  part  stand ;  to  hold  the  wife 
bound  by  the  settlement  of  her  property,  and  to  release 
tbe  husband  from  the  settlement  o(  his. 


1827. 

ROBINSOK 

v.. 
Dickenson. 


The  8000/.  was  transferred  to  trustees,  in  whose 
names  it  still  remains ;  and  trusts  were  declared  for  the 
issue  of  the  marriage,  that  is,  as  established  by  the  cer- 
tificate of  the  Common  Pleas,  for  the  issue  of  the  mar- 
riage solemnized  in  1802;  and  the  Plaintiif  JFV^^^mca, 
being  the  sole  surviving  issue  of  that  marriage,  is  entitled 
to  the  benefit  of  those  trqsts.  G.  C  Braithwaite  and  Eli^ 
zabeth  Boughiou  could  no  more  revoke  or  annul  those 
trusts,  than  they  could  revoke  or  annul  the  uses  declared 
of  the  land.  In  order  even  to  raise  an  argument  in 
support  of  the  effectual  revocation  of  the  trusts,  they 
ought  to  have  obtained  a  re-transfer  of  the  fund. 


\  The  covenant  of  G.  C.  Braithixaiie  to  pay  the  29,900/. 
is  a  valid  covenant  at  law;  and  the  issue,  who  are  en- 
titled to  the  benefit  of  that  covenant,  are  the  issue  of 
the  marriage  solemnized  in  1802.  The  trustees  have 
never  released  the  covenantor  from  the  obligation  of 
his  covenant;  he  could  not  have  compelled  them  to 
release  him;  and  they  could  not  have  released  him 
without  a  breach  of  trust.  In  equity,  a  covenant  is  con- 
sidered as  a  settlement ;  the  party,  who  has  entered  into 
a  covenant,  must  be  considered  as  having  performed 
it;  and  the  question  as  to  the  29,900/.  is  the  same,  as  if 
the  money  had  been  actually  paid  to  the  trustees  at  the 
limited  time. 

D  d  4  Suppose, 
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1827.  Suppose,  that,  after  the  settlement  was  executed  in 

L'    "^~       1798,  the  inarria£[e  had,  from  some  casual  misunder* 
Robinson  '  ^  ' 

V.  standing,  been  retarded  for  a  year  or  two,  and  had  been 

solemnized  after  this  interval  of  delay:  could  it  have 
been  argued,  that  the  previous  settlement  did  not  come 
into  operation  as  soon  as  the  marriage  took  place?  Or, 
suppose,  that,  all  other  circumstances  remaining  tbesame^ 
these  parties  had  married  a  second  time  in  1802  with« 
out  any  new  settlement,  would  not  the  deeds  of  1798 
have  been  the  instruments  which  bound  the  parties  ?  If 
such  would  have  been  the  case,  it  is  clear  that  the  child- 
ren of  the  marriage,  which  was  solemnized  in  180Sy 
are  the  children  contemplated  by  the  settlement  of 
1798;  and  they  are  entitled  to  all  the  benefits  which  it 
provides  for  them.  Where,  then,  is  the  power  in  other 
parties  to  diminish  or  take  away  those  benefits,  or  to 
vary  the  contract  under  which  the  title  to  them  arises? 

Mr.  O.  Anderdon,  for  the  children  of  Mrs.  BMnmit 
in  the  same  interest  with  the  Plaintiffs. 

Mr.  Skadwell  and  Mr.  Pemberton^  contra. 

It  may  be  true,  that,  if  the  parties  had  intermarried 
in  1802,  without  entering  into  a  new  contract,  theses 
tlement  of  1 798  would  have  continued  to  be  binding ; 
because  the  effect  of  their  marrying  without  making  t 
new  settlement,  would  have  amounted  to  a  declaration, 
that  they  meant  to  adhere  to  the  stipulations  of  tbe 
deeds  of  1798,  and  to  treat  the  old  contract  as  still  sub- 
sisting. But  though  the  first  contract  would  have  pre- 
vailed in  that  state  of  things,  it  is  not  to  be  thence 
inferred,  that  it  will  in  like  manner  prevail,  when  it  has 
been  expressly  disavowed  and  repudiated  by  the  parties* 

The  questions  proposed  to  the  Court  of  Common 
Pleas  related  merely  to  the  legal  estates  in  the  lands ; 

and 
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and  all,  tliat  the  Judges  decided  by  their  certificate,  was,        18S7. 

that  the  deeds  of  1802  did  not  take  ceruin  l^ral  estates     1,-   ^  " 
^  °  Robinson 

out  of  the  persons,  in  whom  they  became  vested  under  9, 

the  deeds  by  which  the  first  settlement  was  carried  into  ^'<^=w8ox. 
execution.  The  whole  of  the  argument  in  the  Common 
Pleas  proceeded  on  the  difference  between  a  Iq^l  con* 
Vi^ance^  on  the  one  hand,  and  contract  or  covenant  on  the 
other.  There  is  no  difficulty  in  coming  to  the  conclu- 
aidn,  that  instruments  executed  by  A.  and  £.,  not  in 
exercise  of  any  power,  cannot  affect  legal  estates  subsisting 
in  ether  persons.  But  what  has  such  a  conclusion  to 
do  with  the  only  question  now  before  the  Cdurt,  vis. 
ivh^her,  in  equity,  the  first  contract  or  the  second  con- 
tract is  to  prevail  ? 

In  1798,  Mr.  Bratkaoaite  and  Miss  Baugktcn  entered 
into  a  contract  in  contemplation  of  a  marriage.  Afler 
marriage,  that  contract  could  not  have  been  varied ;  but 
what  was  there  to  hinder  them  from  varying  it  before 
marriage  ?  They  might  annul  it  ifi  tolo  by  not  marrying 
at  idl:  they  might  equally  annul  it  by  marrying  on 
other  terms.  Till  the  parties  were  husband  and  wife, 
children  could  not  be  considered  as  having  any  interest 
IB  the  contract;  for  till  the  marriage  took  place,  tlie 
pOtoibility  of  future  children  could  not  be  contemplated. 
Every  contract,  made  in  contemplation  of  marriage,  is 
iD<Jioa\e,  incomplete,  and  revocable,  till  the  marriage 
actually  takes  place.  It  is  not  the  settlement  alone,  but 
the  settlement,  with  subsequent  marriage  on  the  condi- 
tions of  the  settlement,  whipfa  makes  the  settlement 
binding  on  the  parties,  and  gives  the  possible  issue  of 
the  marriage  indefeasable  rights. 

Mr.  Stigdeny  in  reply. 

The  question  is  not,  whether  it  was  competent  to  the 
parties  entirely  to  rescind  the  contract,  but  whether  it 

is 
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1827.        is  possible  for  them,  after  a  marriage  has  taken  placBi 
1,    '  '         and  children  have  been  born,  to  say,  that  the  instru- 

ROBINSOK  "^ 

V.  ments,  which  are  valid  at  law,  shall  not  be  binding  on 

Dickenson,    ^y^^^    rpj^^  questions  before  tlie  Court  of  Common  PlcM 

were  these :  —  Was  the  conveyance,  made  in  pursuance 
of  the  first  contract,  an  operative  conveyance,  though  the 
parties  had  declared  that  it  should  not  be  operative? 
—  Was  the  marriage  of  1802  the  marriage  contemplated 
by  that  conveyance  ?  —  Did  the  conveyance  carry  the 
lands  to  the  issue  of  that  marriage  ?  The  court  of  law 
determined,  that  the  conveyance  was  operative,  notwith- 
standing the  declarations  of  the  parties  to  the  contrary; 
that  the  marriage  celebrated  in  1802  was  the  marriage 
contemplated  by  the  settlepient  of  1 798 ;  and  that  it  could 
not  be  predicated  of  the  issue  of  that  marriage,  that  they 
were  not  the  issue,  who  were  to  take  the  lands.  Where 
is  the  equity  to  take  away  the  real  estate  from  the  issue  to 
whom  the  law  has  given  it  ?  It  is  decided,  that,  at  law, 
the  marriage  in  1802  is  the  marriage  contemplated  by 
the  settlement  of  1798  and  the  recovery  deed  which  was 
executed  in  pursuance  of  it ;  and  that  it  was  not  oom- 
petent  to  the  parties  to  destroy  that  settlement,  except 
by  not  marrying  at  all.  Here,  therefore,  is  a  settlement 
made,  and  a  marriage  solemnized,  under  circumstanoei 
in  which  the  settlement  is  operative.  How  can  the 
rights  of  the  issue  be  afiected  by  intervening  arrange- 
ments made  between  the  husband  and  the  wife  ?  The 
question  must  be  the  same  in  equity  as  at  law. 


18S8.  The  Lord  Chancellor. 

Aug.  19. 

In  Avgust  1798,  a  settlement  was  executed  in  contem- 
plation of  a  marriage  between  George  Charles  BrcutksoaiU 
(afterwards  Sir  George  Charles  Brathxcaiie  Boughton)  and 
Elixa  Boughton^  who  was  then  under  twenty-one,  whereby 

it 
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t  was  agreed,  that,  when  the  lady  attained  her  full  age, 
ler  real  estates  should  be  conveyed  tb  certain  uses ;  and 
lie  husband,  on  his  side,  made  a  settlement  of  personal 
iroperty,  agreeing  to  transfer  to  the  trustees  of  the  settle- 
nent  8000/.  5  per  cent,  stock  on  the  trusts  therein 
seotioned,  and  entering  into  a  covenant  that,  within 
eighteen  months  of  the  marriage,  a  further  sum  of 
^9,900/.  should  be  paid  to  the  same  trustees  on  similar 
Tusts.  A  few  days  after  the  execution  of  this  set- 
lement,  the  ceremony  of  marriage  took  place  between 
lie  parties,  with  the  consent  of  the  persons  who  had 
)een  appointed  the  lady's  guardians.  The  lady  came 
>f  age;  a  recovery  was  suffered  of  her  real  estates,  and 
i  deed  was  executed  declaring  the  uses  of  the  recovery 
M>Dfonnably  to  the  previous  settlement  Shortly  after- 
wards, it  was  discovered  that  the  mother  of  the  lady 
lad  a  husband  living;  and,  as  that  husband  had  not 
issented,  the  marriage  was  found  to  be  altogether  void. 
Under  these  circumstances,  the  parties  came  to  a  new 
immgement  with  respect  to  the  property.  They  exe- 
cuted deeds,  reciting  that  the  former  marriage,  and  the 
settlements,  which  had  been  made  on  that  occasion, 
irere  null  and  void,  and  stating,  that  they  were  deter- 
nined  not  to  marry  again  on  the  terms  contained  in 
those  settlements ;  and,  for  the  purpose  of  removing  all 
doubts,  if  they  did  intermarry  again,  they  declared, 
in  the  most  distinct  terms,  that  they  rescinded  and 
uinulled  the  former  instruments.  After  this  a  new 
settlement  of  the  property  was  made,  and  a  valid 
marriage  between  the  parties  was  solemnized,  of  which 
Mrs.  Robinson  is  now  the  only  living  fruit. 


1828. 


Robinson 

DiCUNSON. 


The  material  question  in  this  cause  relates  to  the 
persona]  property:  and  the  decision  of  it  depends  on 
the  power  which  the  parties  had  to  revoke  the  settlement 
of  August  1 798. 

So 
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DiCUEIIIOX. 


So  fiir  as  relates  to  the  29,90(Mi,  the  settlement  of 
1798  was  merely  a  coTenant  on  the  part  of  the  intended 
husband,  that  he  would,  within  dghteen  months  of  the 
marriage,  pay  that  sum  to  trustees  upon  the  trusts 
therein  mentioned:  and  the  question  is,  whether,  no 
marriage  having  taken  place,  and  the  parties  being  of 
fiill  age  and  under  no  disability,  it  was  competent  Ibr 
them  afterwards,  by  mutual  agreement,  to  put  an  end  to 
that  contract.  I  am  of  opinion  that  they  were  at  libei^ 
to  put  an  end  to  a  covenant  of  that  description,  and 
that  there  is  no  principle  of  law  or  equity  to  prevent 
them  from  putting  an  end  to  it. 


It  was  argued,  that  the  certificate  of  the  Judges  of 
the  Common  Pleas  in  Boughton  v.  Sandilands  {a)  was 
adverse  to  this  opinion ;  but  the  decision  on  the  emt 
sent  to  the  Court  of  law  appears  to  me  to  have  noCfaiog 
to  do  with  the  present  question.  Towards  the  ood> 
elusion  of  the  second  argument,  the  Lord  Chief  Jnstioi 
made  the  following  observations  :(6)  —  ^  The  cases  cited 
for  the  Defendant  are  very  strong  to  put  the  operation 
of  a  fine  or  recovery  upon  the  will  of  the  parties ;  and 
to  guard  against  that  it  is,  that  all  settlements  are  made 
to  give  the  use  to  the  settler  until  the  marriage:  if  that 
intermediate  use  were  not  limited,  the  settlee  might 
alien  before  the  marriage.  No  argument  has  beoi 
raised  fit>m  the  cases  of  contracts  for  the  sale  of  goods, 
for  building  houses,  or  the  like.  Such  contracts,  whe- 
ther under  seal  or  not  under  seal,  if  they  proceed  oo  a 
clear  mistake  on  both  sides,  are  void.  Suppose  a  man 
and  woman  covenant  to  marry,  both  being  married,  bat 
both  understanding  their  husband  and  wife  to  be  dead: 
would  not  that  covenant  be  void  ?     And  here,  i(  instead 

of 
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of  a  conyeyance  having '  been  actually  made,  the  con- 
tract had  still  rested  in  covenant.  Sir  G.  Boughton  would 
never  have  had  the  estate :  so  that  it  all  rests  upon  the 
difference  between  a  covenant  and  an  actual  legal  con- 
Teyance.''  If  such  was  the  principle  of  the  decision  of 
the  Court  of  Common  Pleas,  it  is  perfectly  clear  that  it 
can  have  no  application  to  the  question  concerning  the 
covenant  for  the  payment  of  the  29,900/. 


1828. 


ROBINSOK 
9. 

DicKSNsan. 


Another  important  consideration  arises.  The  parties 
wished  to  put  an  end  to  the  whole  of  the  arrangement 
which  had  been  made  in  August  1 798  —  to  put  an  end  to  it 
with  respect  to  the  real  property  as  well  as  the  personal : 
and  if  it  should  turn  out  that  they  were  mistaken  as  to 
their  power  to  put  an  end  to  it  with  respect  to  the  real 
property,  it  would  seem  hard  to  put  an  end  to  it  as  to 
the  settlement  of  the  personalty.  It  thus  becomes 
necessary  to  consider  the  question  with  respect  to  the 
real  estate. 


The  decision  of  the  Common  Pleas  was  a  decision 
merely  as  to  the  legal  consequences  of  the  facts  and 
instruments  stated  in  the  case  which  was  sent  to  them 
for  their  opinion.  But  the  question,  submitted  to  the 
court  of  law,  is  wide  of  the  question  which  is  brought 
before  this  Court.  At  the  period  when  the  settlement 
of  the  lady's  real  estates  was  made,  the  parties  consi- 
dered that  they  were  actually  married ;  and  it  was  in 
contemplation  of  that  supposed  actual  state  of  things, 
that  the  settlement  was  completed.  It  turned  out  in 
the  result,  that  they  were  mistaken ;  in  fact,  no  marriage 
had  been  celebrated;  and  the  whole  proceeding  was 
founded  in  misapprehension.  Under  such  circum- 
stances, this  Court  would  not  consider  that  the  settle- 
ment ought  to  have  effect.  The  judgment  of  the  Court 
of  Common  Pleas  was  founded  on  the  principle,  that, 

at 
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Robinson 

V. 
DiCJUCNtOV. 


at  law,  the  estate  actually  passed  by  the  convqraoce; 
and,  had  the  transaction  still  rested  in  covenant,  even  a 
court  of  law  would  have  refused  to  give  efiect  to  the 
covenant*  This  Court  lias  power  to  operate  on  the 
transaction,  in  a  manner  in  which  a  court  of  law  ooqU 
not  act :  and  it  will  not  hold  that  a  transaction,  founded 
entirely  on  mistake  and  on  the  misapprehension  of  the 
parties,  ought  to  be  considered  as  binding  upon  thenk . 


In  this  view  of  the  matter,  it  becomes  unneoemiy  to 
advert  to  the  distinction  between  the  covenant  to  pif 
the  29,900/.  and  the  sum  of  stock  which  was  actnallf 
transferred. 


The  consequence  is,  that  the  rights  of  Mrs.  BMnm 
roust  be  regulated  by  the  second  setdement 
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ATTORNEY-GENERAL  v.  Lord  HOTHAM.         May  25. 

Juiy. 

npHE  facts  of  this  case  ate  fully  stated  in  the  report  of  Upon  an  In* 

"*-    the  argument  and  decision  on  the  original  hearing  ^^^^\^^ 

of  the  cause  before  Sir  Thomas  Plumer.  •  lease  for 

ninety-nine 
yean  of  cha- 

The  Defendants  appealed.  rity  lands,  the 

Defendants, 
the  lessees,  set 

7%^  Lord  Chancellor  expressed  his  assent  to  the  "P  *  title  ad- 

verse  to  tbe 
Judgment  of  the  Master  of  the  Rolls ;  and  he  affirmed  lease :  upon 

the  decree,  principally  on  the  ground  that  the  long  pos-  ^ag^ejil'that 
session  of  the  lands  by  persons  holding  as  lessees  of  the  there  was  no 
charity,  was  conclusive  evidence  of  the  title  of  the  charity  SSfence-^ut* 
to  the  property ;  and  that,  the  commissioners  under  the  the  Court  waf 
ioclosure  act  having  no  jurisdiction  to  determine  with  that,  if  the 

respect  to  the  title  of  the  lands  in  question,  their  de-  jne"ts  had 
,  /^  ^  been  other- 

Cisiou  was  a  nullity.  wise,  the  De- 

fendants were 
estopped,  and  could  not  dispute  the  title,  while  they  retained  the  possession. 
A  husbandry  lease  of  charity  lands  for  ninety-nine  years,  at  an  uniform  rent,  can« 
not  be  supported. 

Where  a  tribunal  determines  in  a  matter  not  within  its  jurisdiction,  the  decision 
IS  a  nullity. 

1  Turner  ^  Bussell,  209. 
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June  13. 

Semble,  An 
order  of  re- 
ference to  the 
Master,  on  a 
petition  pre- 
•ented  under 
hordEidon*$ 
act.  ought  not 
to  be  made, 
except  on  a 
heanngin 
Court,  and  on 
die  appear- 
ance of  coun- 
sel upon  the 
petiuon. 


HINDE  V.  METCALFE. 

TN  the  course  of  the  argument  in  this  case,  it  was  staled, 
that  an  order  of  reference,  made  on  a  petition  under 
Lord  EldorCs  act  ^,  had  been  drawn  up  as  of  course,  the 
petition  not  having  been  in  the  paper  of  petitions,  or 
heard  in  Court ;  and  it  was  said  that  this  had  long  been 
an  usual  practice. 

The  Lord  Chancellor  expressed  his  opinion,  tha^ 
such  a  practice  was  altogether  Irregular;  and  that  pe* 
titions  under  that  act  ought  to  be  beard,  and  orders 
made  upon  them,  only  in  Court,  and  upon  the  appear- 
ance of  counsel. 


7  G,  4.  c.  45.  repealing  the  39  &  40  G,  5.  c.  56. 
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LEO'».  LAMBERT.  June  25.2s. 

nPHE  Plaintiff  had  obtained  a  writ  of  nee  exeat  regno^  A  writ  of  ne 
upon  an  affidavit  that  the  Defendant,  who  was  a  cUwIhsurg^ 
foreigner,  had  received  a  sum  of  between  800/.  and  900/.  ^}jh  costs, 
for  which  he  ought  to  have  accounted  to  the  Plaintiff,   the  affidavit 
and  had  ^plied  the  same  or  the  greater  part  of  it  to  ^-a^^F^^ 

his  own  use.  answer  of  the 

Defendant 
taken  toge- 
The  Defendant,  by  his  answer,  admitted  the  receipt  ther,  there 

of  the  money,  but  stated  that  he  had  repaid  part  of  it  t6  J^';^/a^^ 

the  Plaintiff;  that  he  had  paid  another  part  of  it  to  one  ca?e  that  no- 

.  thinff  was  due 

Wright  J  and  had  retained  the  residue;  and  he  set  forth  from  the  De- 
an agreement  between  him  and  the  Plaintiff  (and  which  p"^*  ^  ^* 
was  not  denied  by  the  Plaintiff),  under  which  he  was 
autborii2ed  to  pay  to  Wright  the  sum  alleged  to  have 
been  paid  to  him,  and  had  a  right  to  retain  the  sum 
which  he  admitted  he  had  retained. 


Mr.  Lynch  moved  to  discharge  the  writ,  on  the 
ground  that  there  was  sufficient  reason  to  induce  the 
Court  to  believe,  that  there  was  no  equitable  debt  due 
from  the  Defendant  to  the  Plaintiff. 

Mr.  Chingy  contra,  insisted,  that,  as  the  existence  of 
the  debt  was  sworn  to  by  the  Plaintiff,  the  Defendant 
ought  not  to  be  discharged  on  his  own  oath ;  and  that 
the  Court  would  not  go  into  the  items  of  account,  by 
which  the  Defendant  affected  to  exonerate  himself  from 
the  liability,  which  attached  upon  him  by  the  receipt  of 
the  money. 

The  Lord  Chancellor  said,  that  he  considered  the 

agreement  stated  in  the  answer,  and  admitted  by  both 

Vol.  III.  £  e  parties, 
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parties,  as  affording  so  strong  a  prima  Jade  case  in  favour 
of  the  Defendant,  and  a  case  which  was  not  inconsistent 
with  the  allegations  contained  in  the  Plaintiff's  affidavit, 
that  the  Defendant  ought  not  to  be  held  to  bail. 


The  writ  was  ordered  to  be  discharged  xmlh  co$Uj 
upon  producing  an  affidavit  from  Wright  of  his  having 
received  the  sum,  which  the  answer  stated  to  have  been 
paid  to  him. 


Rolls. 

June  18. 

Construction 
of  a  will  as  to 
the  auestion, 
whetner  the 
proceeds  of 
real  estate 
were  made 
the  primary 
funa  for  the 
payment  of 
certain  lega- 
cies. 


RICKETS  V.  LADLEY. 

OAR  AH  RICKETS  devised  to  John  Ladley^  his 
heirs  and  assigns,  all  her  freehold  and  copyhold 
estates ;  and  she  bequeathed  to  him,  his  executors,  ad- 
ministrators, and  assigns,  all  her  leasehold  and  personal 
estate,  upon  trust,  to  sell  the  said  messuages,  tenements, 
lands,  and  hereditaments;  and,  as  to  the  money  to  arise 
from  the  sale  of  the  freeholds  and  copyholds,  she  gave  the 
same  to  him,  his  executors  and  administrators,  upon 
trust,  to  pay  a  legacy  of  100/.  to  each  of  the  children  of 
John  Rickets  and  Stephen  Rickets  who  should  be  living 
at  her  decease. 


The  testatrix,  without  making  any  further  disposition 
of  the  proceeds  of  the  real  estate,  gave,  after  some 
specific  bequests,  a  legacy  of  20/.  to  Elizabeth  Davisj 
and  bequeathed  all  her  personal  estate,  **  after  pay- 
ment of  my  just  debts,  the  legacies  hereinbefore  and 
hereinafter  given,  and  funeral  and  incidental  expenses," 
to  John  Ladley  and  Hannah  his  wife,  upon  trust  for 

certain 
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certain  residuary  legatees.  In  the  concluding  part  of 
the  will,  she  appointed  John  Ladley  and  Hannah  his 
wife  her  executor  and  executrix,  and  gave  each  of  them 
a  legacy  of  50/. 

At  the  death  of  the  testatrix,  there  were  iSve  children 
of  John  Rickets  and  Stephen  Rickets. 

The  question  was,  whether  the  five  legacies  of  100/. 
were  to  be  paid  exclusively  out  of  the  produce  of  the 
freeholds  and  copyholds,  or  whether  those  legacies  were 
charged  on  the  personal,  as  well  as  the  real,  estate  of  the 
testatrix. 
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Mr.  Sugden  and  Mr.  PttroiSy  for  the  heir  at  law. 

The  testatrix  gives  her  personal  estate,  "  after  pay- 
ment of  the  legacies  hereinbefore  and  hereinafter  given.'* 
She  had  given,  in  the  previous  part  of  her  will,  only  the 
legacies  to  the  children,  of  John  and  Stephen  Rickets^ 
and  one  legacy  of  20/. ;  and,  in  the  subsequent  clause, 
she  gave  no  legacies,  except  the  sum  of  50/.  to  her 
executor  and  executrix  respectively.  When  she  speaks 
of  *'  the  legacies  hereinbefore  and  hereinafter  given," 
she  must  be  understood  as  referring  to  the  general 
mass  of  her  legacies ;  and  the  words  can  scarcely  be 
satisfied  by  confining  them  to  the  inconsiderable  be- 
quests of  20/.  and  50/. 

Mr.  Pepys  and  SpencCy  contra^  cited  Hancox  v. 
Abbey,  {a) 

The  Master  of  the  Rolls  was  of  opinion  that  the 
words  ^^  the  legacies  hereinbefore  and  hereinafter  given," 

were 

(a)  11  Ftf#^l79. 

Ee  2 
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1827*  were  satis6ed  by  the  other  bequests;  and  that  the  five 
legacies  of  100/.  were  to  be  paid  out  of  the  produce  of 
the  freehold  and  copyhold  estate. 


'<  His  Honor  doth  declare,  the  Plaintiff,  as  heir  at 
law  of  Sarah  Rickets^  the  testatrix  in  the  pleadings 
naroeci,  is  entided  to  the  money  produced  by  sale  of  the 
freehold  and  copyhold  estates  in  the  bill  mentioned, 
except  so  much  thereof  as  will  be  sufficient  to  satisfy 
the  legacies  of  100/.  bequeathed  to  each  of  the  children 
of  Stephen  Rickets  and  John  Rickets^  who  were  living  at 
the  time  of  the  decease  of  the  testatrix :  and,  the  ex« 
ecutors  of  the  testatrix  haying  paid  the  several  l^acies 
out  of  the  personal  estate  of  the  testatrix,  Hb  Honor 
doth  declare,  that  they  are  entided  to  receive  out  of  the 
money  produced  by  sale  of  the  testatrix's  freehold  and 
copyhold  estates  the  sum  of  500/.,  &c." 
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WATKINS  V.  FLANNAGAN.  R<«^"- 

June  19. 
TpLANNAGAN  was  surety  for  the  payment  of  an  Asuretyunder 
annuity  granted  by  WatkinSy  and  Watkins  executed  deed"  redeem- 
to  him  a  bond  of  indemnity.     A  commission  of  bankrupt  ing  the  an- 
issued  against  Watkins  in  Naoember  1812;  he  obtained  quent  u>  the 

his  certificate  in  February  1813;  and,  in  the  following  bankruptcy  of 

-     .,     ,  ,    ,  ,  ,  n  1       ^be  grantor  of 

Aprily  the  annuitant  proved  the  value  and  arrears  of  the  the  annuity,  is 

annuity   under   the   commission.      At  the  same   time  ^n^ide^tothe 
■^  benefit  of  the 

Flannagan  redeemed  the  annuity,  and  took  an  assign-  grantee's 

ment  of  the  debt  proved;  and,  in  June  1817,  he  com-  SieKranto?s 
menced   an    action   against    Watkins   on    the   bond    of  commission, 
indemnity,   and   obtained  judgment  *       Watkins   then  ceed  by  acdon 

filed  his  bill  for  an  injunction.  against  the 

crantor,  who 
had  obtained 
The  case  came  first  before  Sir  John  Leach^  as  Vice-  his  certificate. 

Chancellor,  on  a  motion  for  an  injunction  to  stay  the  rears  of  the 

Defendant  from  proceedinff  to  execution  on  the  iudff-  annuity  subse- 

JO     quent  to  the 
ment  which  he  had  recovered;  and,   on  that  occasion  commission. 

His  Honor  decided,    that  the  Plaintiff  had   not   any 

equity  on  which  an  injunction  could  be  granted.     The 

facts  of  the  case,  and  the  judgment  of  Sir  John  Leach 

upon  the  motion,  are  fully  stated  in  the  first  volume  of 

Glyn  and  Jameson's  Reports,  199. 

The  Plaintiff  then  applied  to  the  Lord  Chancellor 
for  an  injunction;  and  no  judgment  had  been  ever 
given  upon  the  motion.  In  the  mean  time,  the  cause 
was  proceeded  in,  and  was  now  brought  on  for  bearing. 

Mr.  Horne  and  Mr.  Campbell,  for  the  Plaintiff. 

Mr.  Rolfe,  contra. 

The 
^  Watkins  v.  Flannagan,  3  Bam.  ^  AkL  156, 

£e  3 
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1 827*  The  facts  not  being  materially  varied  from  what  had  ap- 

\^  '  '  peared  upon  the  motion  for  the  injunction,  the  Master 

V.  of  the  Rolls  adhered  to  the  judgment  pronounced  upon 

Flannagan.  ^Jj^  motion,  and  dismissed  the  bill  with  costs.  • 


*  The  fifty-fifth  section  of 
the  present  bankrupt  act, 
6  G.4.  c.  16.,  enacts,  that  the 
grantee  of  an  annuity  shall 
not  sue  a  collateral  surety  of 
a  bankrupt  grantor,  till  he 
shall  have  proved  under  the 
commission  the  value  of  the 
annuity  and  the  arrears ;  and 
that  such  surety,  on  paying 
the  amount  so  proved,  shall  be 
discharged  from  all  claim  in  re- 
spect of  the  annuity,  and  shall 
stand  in  the  place  of  the  an- 
nuitant in  respect  of  the  proof. 
The  clause  then  proceeds  — 
'And  the  certificate  of  the 
bankrupt  shall  be  a  discharge 
to  him  from  all  claims  of  such 
annuitant  or  of  such  surety 
in  respect  of  such  annuity." 

In  BeU  V.  Bilton  {4  Bing. 
6 1 5.)>  the  Common  Pleas  held, 
that  the  first  clause  of  the  sec- 
tion, directing  that  the  gran- 
tee shall  not  sue  the  surety,  till 
he  has  proved  under  the  com- 
mission, was  retrospective, 
and  applied  to  annuities 
granted  before  the  1st  of  Sep- 
tember 1825,  by  persons  who 
were  declared  bankrupts  be- 
fore that  day. 

If  the  same  construction  is 
to  be  extended  to  the  other 
clauses  of  the  section,  it 
seems  to  follow  that  the  cer- 


tificate of  Waikins  ought,  in 
1827*  to  have  been  a  dis- 
charge to  him  from  all  claims 
of  Flannagan. 

In  BeHv.  Bilton  it  appears 
from  the  pleadings,  that  the 
annuity  had  been  paid  up  to 
March  1826;  and  the  action 
was  brought  by  the  grantee 
against  the  surety  for  the  two 
subsequent  quarters.  On  the 
1st  of  September  1825,  there- 
fore, or  the  day  immediately 
preceding,  the  surety  had  oo 
claim,  demand,  or  remedy 
against  the  bankrupt  in  r^ 
spect  of  the  payments  which 
were  the  subject  of  the  ac- 
tion; and  that  circumstance 
might  be  a  ground  for  con- 
tending, that  the  case  did  not 
come  within  the  proviso  of  the 
135th  section  of  the  6G.^ 
c.  16.  which  declares,  **  That 
nothing  herein  contained  shall 
affect  or  lessen  any  right, 
claim,  or  demand,  which  any 
person  now  has  under  any  sub- 
sisting commission  of  bank- 
rupt,  or  upon  or  against  any 
bankrupt  against  whom  any 
commission  has  or  shall  have 
issued,  except  as  herein  is 
specifically  enacted.*' 


The  fifty -sixth  section  also 
has  been  held  to  have  a  re- 
trospective 
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trospective  operation.  In  Ex 
parte  Grundy^  in  the  matter 
of  RusscU^  the  circumstances 
were  these :  George  Russell^ 
by  indenture  dated  the  18th  of 
February  1772,  covenanted 
for  the  payment  of  2000/.,  in 
case  his  intended  wife,  or  any 
issue  of  his  body  by  her,  should 
survive  him.  In  1803  a  com- 
mission of  bankrupt  issued 
against  him,  under  which  he 
obtained  his  certificate,  and 
dividends  to  the  amount  of 
twelve  shillings  in  the  pound 
had  been  paid  to  the  cre- 
ditors. In  February  1825  he 
died,  leaving  issue ;  and  there 
still  remained  funds  distribut- 
able under  the  commission. 
The  question  was,  whether, 
the  contingency  having  hap- 
pened on  which  the  2000/. 
became  payable,  the  same  was 
now  provable  as  a  debt  under 
the  commission. 

The  Vice-Chancellor 
held,  that  it  was  not  provable. 
His  Honor  observed,  that 
admitting  the  authority  of 
the  decision  in  Bell  v.  Bil' 
ton  (though  there  were  some 
dicta  in  the  judgment  of  which 
he  could  not  but  doubt),  it  did 
not  apply  to  the  present  ques- 
tion, because  the  value  of  the 
annuity  was  provable  before 
the  6  G.  4. ;  and  therefore, 
in  giving  the  fifty-fifth  section 


(a)  SBingh.m. 
lb)  5  Bingh.  489. 


a  retrospective  operation,  no 
new  debt  was  made  provable 
under  the  commission,  so  that 
there  was  no  collision  with 
the  proviso  in  the  135th  sec- 
tion. It  was,  he  thought,  go- 
ing too  far,  to  say,  that  every 
section  in  the  new  bankrupt 
act  was  to  have  a  retrospective 
effect,  except  such  sections  as 
were  expressed  in  words  po- 
sitively confining  them  to  a 
prospective  operation. 

On  appeal,  the  Lord  Chan- 
cellor considered  that  Bell  v. 
Bilton  was  an  authority  in 
point ;  and  held,  that  the  debt 
was  provable. 

Mr.  Montague  and  Mr. 
Merivale  were  in  support  of 
the  proof;  Mr.  RusseUf  con- 
trh. 


In  Churchill  v.  Crease  (a)y 
and  Terrington  v.  i/ar- 
greaves(b)^  the  eighty-second 
section  of  the  6GA.  has  been 
held  to  be  retrospective. 

In  Biggs  V.  Fellovosic)^  it 
seems  to  have  been  assumed 
by  the  Court  of  King's  Bench, 
that  the  eighty-second  section 
was  not  retrospective. 


In  Ex  parte  Shepard{d),  in 
re  Shepardf  it  was  held  that 
the  132d  section  was  7tot  re- 
trospective. 


(c;  8  Bam.  4*  Crest,  402. 
id)  1  Mont.  4-  M*Arth.  67. 


1827. 


Watkins 

V. 

Flan NAG AN. 


18S9. 
December. 


£ 


e  4 


42^  CASES  IN  CHANCERY. 

1827. 


^^^"-  RAWSTONE  V.  PARR. 

June  81. 

Semble,  1>Y  the  decree  in   this  cause,  it  was  referred  to  Uie 

where  the  Master  to  take   an    account  of  tlie  debts   of  the 

parties  intend- 
ed that  a  pro-  testator  James  Pan\ 
missory  note 
should  be 
joint  and  se-         Messrs.  Oldam  and  Co.  claimed  before  the  Master  to 

veral  but  

through  igno-  prove  a  debt  due  to  them  from  the  testator.   The  Master 

'*°^*»J*^^*"  reported  that,  Messrs.  John  and  James  Ewins^  beinir 
pressed  to  be        '  &'  o 

joint  only,  a     indebted   to    Messrs.  Oldam    and   Co.    in    the    sum  of 

wuTreh^eTL^  ^^^^'  ^*^-  ^^^  S^^s  sold  to  them,  the  latter  had  de- 
well  against  manded  payment ;  when  the  Ewings^  being  unable  to 
airainst ?iie  **  pay,  requested  Messrs.  Oldam  and  Co.  t4>  give  them 
principal.  time ;  and,  to  induce  them  to  do  so,  offered  to  secure 
joint  promis-     ^^^  payment  of  the  said  sum  of  487/.  145.  by  the  pro- 

sory  note,  missory  note  of  themselves  and,  the  testator  James  Parr, 
signed "«/.  and   t. -.  ^, ,  ^    r-(  ^    ^  i    .  t 

j,E. J. P.,   Messrs.  Oldam    and    Co.    acceded   to   their   proposal; 

surety,    was      whereupon  John  and  James  Evcititr   and  James  Parr^  as 

given  to  a  ^  ,  ° 

creditor  of  the  their  surety,   made,   signed,  and   delivered    to  Messrs. 

j'^^and^"'^   O/c/a;/*   and   Co.   a  promissory   note  of  the   following 

J.  P.  died,        tenor :  — 

J,  and  J,  E, 

being  both 

alive,  one  of  «  Liverpooly  June  1.  1820. 

whom  after-  ,,  -n.*   i_  %        r         % 

wards  became  Jtiighteen  months  alter  date  we  promise  to  pay  to 

bankrupt,  Messrs.  Oldam  and  Co.  487/.  14^.,  with  lawful  interest 
and  the  other 

insolvent:         from  the  14th  of  April  last  till  paid  ;  for  value  received. 

JJoit; *^  "  J-  -<!  J-  EwxNo. 

note  could  "  James  Parr,  surety.^* 

not  be  con- 
sidered as 

several  against       The  Master  further  found,  that  the  testator  James 

J,  P.  the 

surety.  ^^^  ^^^^  ^^  ^^^  ^^'^  ^^  '^^(^  1820;  that,  on  the  6th 

of  February  1821,  a  commission  of  bankrupt  issued 

against 
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against  John  Ewing ;  that  his  estate  had  since  been 
conveyed  and  assigned  to  assignees,  duly  chosen  under 
the  commission ;  that  James  Ewing  had  left  this  country 
insolvent,  having  compounded  with  some  of  his .  cre- 
ditors for  5s.  in  the  pound,  and  that  he  now  resided 
in  the  island  of  Newfoundland j  that  the  whole  of  the 
sum,  secured  by  the  promissory  note,  remained  due 
to  Messrs.  Oldam  and  Co. ;  and  that  they  had  offered 
to  prove  the  said  debt  under  the  commission  against 
John  JEwingj  for  th)e  benefit  of  the  estate  of  the  tes- 
tator James  Pan-y  after  being  fully  paid  205.  in  the 
pound. 

Under  these  circumstances  the  Master  was  of  opinion, 
that  Messrs.  Oldam  and  Co.  were  not  entitled  to  claim 
their  debt  against  the  estate  of  the  testator,  they  not 
having,  as  he  conceived,  a  remedy  at  law  against  his 
assets:  and  the  Master,  therefore,  disallowed  their 
claim. 

Messrs.  Oldam  and  Co.  were  permitted  to  except  to 
the  report;  and  the  exception  now  came  on  to  be 
argued. 

Mr.  Bickerstethy  in  support  of  the  exception. 

The  question  is,  whether  the  Court  can  infer  from 
the  circumstances  under  which  the  note  was  given,  that 
it  was  the  intention  of  all  who  joined  in  it,  that  it  should 
be  several  as  well  as  joint,  and  that  it  was  drawn  in  its 
present  form  only  from  the  ignorance  or  negligence  of 
those  who  prepared  it.  Pan*  describes  himself  on  the 
&ce  of  the  instrument  as  a  surety ;  and  the  intention 
must  have  been,  that  he  should  be  bound  as  sureties 
usually  are  bound,  namely,  to  pay  the  debt,  if  the  prin- 
cipal debtor  did  not  pay  it.     The  Court  has  often  held, 

that 
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1827*  that  instruments,  which  in  their  form  were  joint,  should 
operate  as  if  they  were  both  joint  and  several.  Bishop 
I,,  V.  Church  (a),  Thomas  v.  Frazer  (i),  Burn  v  Burn  (c).  In 

Parr.  none  of  the  cases  of  this  class  was  there  evidence  of  a 
special  agreement  that  the  security  should  be  joint  and 
several;  but  it  was  inferred,  from  the  nature  of  the 
transaction,  that  the  intention  of  the  parties  was,  that 
each  should  be  bound  severally. 

Mr.  Pembertofii  for  the  Plaintiff. 

This  promissory  note  is  the  joint  security  of  three 
persons :  two  of  these  persons  are  still  alive ;  Parr  is 
dead ;  there  is,  therefore,  no  legal  demand,  in  respect  of 
this  note,  against  his  assets ;  and  there  is  no  ground  for 
carrying  his  liability  beyond  the  extent  of  his  legal  obli- 
gation. In  the  cases  in  which  a  joint  instrument  has 
been  held  to  bind  the  parties  severally,  there  has  been 
evidence  or  admission,  that  the  intention  of  the  parties 
was,  that  each  should  bo  bound  severally.  In  Bishops. 
Church  the  condition  of  the  bond  was  several,  and  each 
of  the  obligors  participated  in  the  consideration  for 
which  the  bond  was  given.  In  Thomas  v.  Frazer  the 
bond  was  given  for  the  debt  of  both  the  obligors;  and 
the  defendant  admitted  the  material  allegations  in  the 
plaintiff's  bill.  In  Bum  v.  Bum  there  was  clear  en* 
dence  of  the  intention  of  the  parties,  that  each  of  the 
parties  should  be  severally  bound.  Here  there  is  not 
the  slightest  evidence  to  shew,  that  it  was  ever  intended 
that  the  note  should  be  other  than  it  is. 

Besides,  Parr  was  only  surety,  and  received  no  benefit 
from  the  transaction ;  and  there  is,  therefore,  no  ground 
for  extending  the  obligation. 

Is 

(fl)  2  Vet,  sen.  100.  371.         {b)  5  Vet,  399.  (c)  5  Vet.  SIS, 
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ception  overruled. 

4  ♦  Sec  infra. 


Rawstonb 


Is  there  a  single  case  in  which  it  has  been  decided,        1827. 

that,  as  against  a  surety,  an  instrument,  which  is  in  its 

form  joint,  shall  be  held  to  be  several  ?  '  v. 

Parb. 

Mr.  Roupell  and  Mr.  Spence^  for  other  parties  in  the 
same  interest. 

The  Master  of  the  Rolls. 

It  is  apparent,  from  the  nature  of  this  transaction,  that 
the  promissory  note  was  drawn  in  the  fo^n  of  a  joint 
security  merely  from  the  ignorance  of  the  parties;  and 
that  the  real  intention  was,  that  the  testator  James  Parr^ 
as  surety,  should  severally  pay  the  debt,  on  the  default 
of  the  Ewings,  The  case  is  the  same,  in  principle,  as  if 
the  security  were  a  joint  bond,  where  the  intention  was, 
that  the  bond  should  be  joint  and  several ;  and  there  is 
no  reason  why  a  court  of  equity  should  not  relieve  from 
such  a  mistake,  as  well  against  the  surety  as  against  the 
principal. 

Exception  allowed. 


On  appeal  *,  the  judgment  was  reversed,  and  the  ex-         isao. 


Feb.  9.11. 
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Rolls.  GROVER  V.  HUGELL. 

June  S2.  25. 

A  person  who  TN  December  ISO*,  part  of  the  glebe  lands  of  a  rectory 

into^n  agree-  ^^^®  sold   for  the  redemption   of  land-tax.     The 

mentforthe  curate  was  the  nominal  purchaser,  and  the  conveyance 

land,  which  was  made  to  him  in  due  form  ;  but,  upon  tlie  evidence 

was  formerly     jj^  ^y^^  cause,  there  was  reason  to  believe  that  the  rector 

part  of  the 

glebe  of  a         himself  was  the  purchaser  in  the  name  of  his  curate,  as 

Zt^:t    a  trustee  for  him. 
fore /Sold  for 

tioQ  of  the  ^^  ^^y  1824-,  after  the  death  of  the  rector,  the  De- 

land-tax,  is       fendants,  who  were  trustees  under  his  will,  entered  into 

not  bound  to  n        y  i        n    i       i       i  ■       -m  •     •« 

complete  his     B  contract  for  the  re-sale  ol  the  lands  to  the  PlautiK 

purchase,  j^  appeared,  upon   the  abstract  of  title  which  was  de- 

when  It  ap-  '  ^  . 

pears  that,        livered  to  the  Plaintiff,  that  the  curate,  who  was  tlie 

sale^for  tf  "^"^  apparent  purchaser,  and  had  the  conveyance  made  lo 
redemption  of  him  in  December  1804,  had,  in  the  monthjof  Jim^  in  tke 
the  rector  was  following  year,  conveyed  the  lands  to  the  rector  for  the  ^ 

himself  the       identical  sum    at  which  he  had  purchased ;   and,  tliil 

actual  pur-  ... 

chaser,  in  the    circumstance  creating  suspicion,  the  Plaintiff  madein- 

IJ^®^®^**'*      quiries  which  led  to  the  discovery  of  other^fiu^ts,  which 

raised  a  reasonable  presumption  that  the  rector  hid 

been  originally  the  actual  purchaser. 

The  Plaintiff  having  objected  to  the  title  on  thii 
ground,  and  having  refused  to  complete  his  contract} 
the  trustees  brought  an  action  against  him,  in  which  he 
suffered  judgment  by  default;  a  writ  of  inquiry  was 
afterwards  executed  against  him,  and  damages  were 
assessed  by  a  jury.  The  Plaintiff  then  filed  the  present 
bill,  praying  that  an  injunction  might  issue,  to  stay  exe- 
cution at  law ;  that  the  contflict  for  sale  might  be  deli- 
vered 


curate. 
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rered  up  to  be  cancelled;  that  the  Plaintiff's  deposit 
night  be  returned  to  him  with  interest;  and  that  he 
night  be  paid  his  costs  at  law  as  well  as  in  equity. 

It  was  proved  in  evidence,  that  the  expense  of  the 
x>dveyance  from  the  commissioners  was  charged  by  the 
K>llbitor,  who  prepared  it,  not  to  the  curate,  but  to  the 
lector.  From  this  circumstance,  along  with  the  other 
^tures  of  the  transaction,  the  Master  of  the  Rolls  was 
>f  opinion,  that  there  was  so  much  reason  to  believe  that 
the  rector  was  originally  the  actual  purchaser,  that,  for 
the  purposes  of  the  present  suit,  the  fact  must  be  pre- 
sumed to  be  so. 


429 


1827. 


Gbotee 

V. 
HUGELL. 


Mr.  Home  and  Mr.  Barber^  for  the  Plaintiff. 

Though  the  rector  acquired  a  valid  legal  title  to  the 
lands,  under  the  conveyance  to  the  curate,  and  the  con- 
ireyauce  from  the  curate  to  him,  the  original  purchase, 
[f  it  were  actually  made  by  the  curate  as  a  trustee  for 
the  rector,  could  not  be  sustained  in  a  court  of  equity  ; 
because  it  would  be  in  the  nature  of  a  purchase  of  a  trust 
property  by  a  person  who  was  himself  a  trustee  for 
sale.  The  land  has  now  been  sold  for  nearly  thrice  the 
price  for  which  it  was  bought  in  1804.  Why  may  not 
the  present  incumbent  file  his  bill,  claiming  a  lien  on  the 
lands  for  the  difference  between  their  actual  value  and 
the  price  at  which  they  were  sold,  and  to  have  the 
BUDDOunt  of  that  difference  invested  for  the  benefit  of  him 
and  his  successors  ?  The  title,  therefore,  being  defective 
in  the  view  of  a  court  of  equity,  though  not  in  the  view 
of  a  court  of  law,  the  Plaintiff  ought  to  have  the  relief 
he  prays. 

Mr  Stigden  and  Mr.  Wakefield^  contra. 

The  objection  to  the  title  has  so  little  substance,  either 
in  &ct  or  in  law,  that  the  Plaintiff  ought  to  be  left  to  the 

result 


•    •     1 
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result  of  legal  remedies.  The  purchase-money  was  piU 
by  the  curate,  and  the  conveyance  was  executed  to  him; 
it  would  be  impossible  to  prove  that  he  was  not  tke 
bondjide  purchaser;  and,  after  twenty  years'  possesnon, 
who  is  there  that  would  dare  impeach  the  tide  on  si 
vague  a  speculation  ?  The  Plaintiff,  if  be  had  coid- 
pleted  his  contract,  would  have  been  a  purchaser 'far 
valuable  consideration  without  notice ;  and  the  circain- 
stance  of  its  appearing  on  the  abstract,  that  the  proper^ 
had  been  purchased  by  the  curate,  and  afterwards  fold 
by  him  to  the  rector,  could  never  have  been  notice  tp 
him,  that  the  rector  was  (if  in  fact  he  was)  the  originil 
purchaser.  A  title  is  not  to  be  deemed  defective 
because  conjectural  suspicion  may  be  thrown  upon  it; 
especially,  when  that  suspicion  is  created  by  the  on* 
necessary  scruples  of  a  party,  who  wishes  to  escape  fiom 
his  contract. 


Even  if  the  rector  were  in  reality  the  original  pur- 
chaser, what  clause  is  there  in  the  act  which  forbids 
him  to  purchase  ?  *  In  Hcrxard  v.  Ducane  (a),  Loid 
Eldon  held,  that  trustees,  who  had  a  power  of  sale  or  Cf-^ 
change,  with  the  approbation  of  the  tenant  for  life^  mig^t 
sell  to,  or  exchange  with,  the  tenant  for  life  himsdf; 
and  in  such  a  case,  the  tenant  for  life  stands  in  a  relatioa 
to  the  property  and  to  the  person  in  remainder,  veiy 
analogous  to  that  of  the  incumbent  in  die  transaction 
which  is  supposed  to  have  taken  place  here.  The  sale 
was  by  commissioners  appointed  by  the  crown,  and 
must  have  been  conducted  in  the  manner  prescribed  by 
the  act ;  and  two  of  the  commissioners  must  have  been 
parties  to  the  conveyance  f ;  so  that  it  is  impossible  to 

suppose, 

(a)  1  Turner  S^Ruiteliy^X. 


•  42  O.5.  c.  116  t  ^*  G.Z,  c.  116.  #.  69.  72,  75,  74.  76. 


r?>'.- 
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suppose,  that  the  incumbent,  in  becoming  the  purchaser, 
coald  gain  any  unfair  advantage*  It  would,  therefore, 
hftTe  been  no  objection  to  the  title,  if  the  rector  had 
been,  from  the  first,  the  real  purchaser* 


4Si 


1827. 


If  there  were  any  yalidity  in  the  objection  taken  by 
the  Plaintiff,  he  might  have  had  the  full  benefit  of  it 
in  the  action  at  law.  In  an  action  upon  a  contract  for 
the  purchase  of  an  estate,  a  court  of  law  will  notice  a 
purely  equitable  objection  to  the  title.  EUioU  v.  Ed/' 
wards  (a),  Maberley  v.  Robins,  {b)  "  If  the  contract,'* 
says  Lord  Chief  Justice  Gibbs{c\  *^  be  a  contract  to  make 
a  good  title  both  in  law  and  in  equity,  and  the  contract 
is  brought  before  this  Court,  we  must  collaterally  look  to 
see  whether  the  title  be  good  in  equity  as  well  as  in 
law ;  it  is  true,  we  sit  here  only  as  a  court  of  law  to 
administer  the  legal  rights  which  arise  out  of  the  con- 
tract ;  but  one  of  those  rights  is  to  have  a  title  good  in 
equity."  The  whole  matter,  therefore,  which  is  put  in 
issue  by  this  suit,  might  have  been  tried  in  the  action;  and 
the  Plaintiff  must  be  bound  by  the  result  of  the  action. 


This  is  a  bill  to  have  a  contract  rescinded  and  de- 
livered up,  which,  according  to  the  case  alleged  by  the 
Plaintiff,  is  void  at  law.  A  court  of  equity  does  not 
exercise  so  useless  a  jurisdiction,  as  to  pronounce  a 
decree,  directing  an  instrument,  which  is  in  itself  a 
nullity,  to  be  delivered  up  or  cancelled. 


The  Master  of  the  Rolls. 

It  is  not  necessary  to  decide,  whether  a  bill  in  equity 
will  or  will  not  lie,   to  have  a  contract  for  purchase 
delivered  up,  where  a  good  title  cannot  be  made ;  be- 
cause 

(a)  3  Bos.i^  PuL  181.  (b)  5  Tattn.  625.  (c)  5  TauH,  627. 
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cause  here  the  bill  has  other  objects,  —  the  injuDCtiori 
to  stay  execution  at  Uiw,  and  the  repayment  of  the 
deposit.  It  is  fit  to  observe,  however,  that  the  general 
principle  of  a  court  of  equity  is,  that  a  bill  in  equity  maj 
be  filed  for  the  delivery  up  of  an  instrument  whidi 
cannot  be  enforced  at  law,  in  order  that  the  Plaintiff 
may  not  be  harassed  by  vexatious  proceedings  at  law. 


I  am  of  opinion  that  the  equitable  objection  here  cooid 
not  have  been  taken  advantage  of  at  law ;  and  that,  it 
law,  the  conveyance  by  the  commissioners  would  have 
been  held  to  confer  a  good  title,  and  would  have  main- 
tained the  action.  The  general  rule  in  equity  is,  that  a 
man  cannot  place  himself  in  a  situation  in  which  bis 
interest  conflicts  with  his  duty.  The  duty  of  the  rector 
was,  to  obtain  the  best  possible  price  for  the  land  sold; 
and  his  interest  as  purchaser  was,  to  pay  the  least 
possible  price  for  it.  It  is  no  answer  to  say,  that  the 
superintendence  of  the  commissioners  would  secure  a 
full  price.  The  sale  is  to  be  by  public  auction,  and 
before  two  of  the  commissioners,  or  some  person  ap- 
pointed by  them ;  and  their  approbation  of  the  sale  ii* 
required  by  the  act.  But  still  the  duty  of  the  rector 
was  to  give  his  aid  to  the  procuring  of  the  best  possibk 
price.  The  case  of  Howard  v.  Ducane^  where  it  was 
held  that  trustees  for  sale,  with  the  approbation  of  the 
tenant  for  life,  may  sell  to  the  tenant  for  life,  does  not 
furnish  a  general  principle,  but  is  an  exception  to  a 
general  principle.  Lord  Eldon  expressly  put  the  case 
upon  the  practice  of  conveyancers,  which  he  did  not 
think  it  safe  to  unsettle ;  and  states,  that  he  should  have 
said  originally,  it  would  not  do. 


Let  the  contract  in  question  be  delivered  up  to  the 
PlaintiiF  to  be  cancelled,  and  let  his  deposit  be  returned 
to  him.     I  will  not  give  tlie  Plaintiff  his  costs  at  lav, 

because 
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because  they  were  chiefly  incurred  by  his  own  negligence.  1 827. 

He  ought  to  have  filed  his  bill  in  equity  as  soon  as  the  ^~^  -' 

action  was  commenced  against  him.     But  let  the  De-  v. 

fendants  pay  to  the  Piaintiff*  his  costs  in  equity.  Huosll. 


HINCKSMAN  v.  SMITH.  Rolls. 

J%me  88. 

SMITH  V.  HINCKSMAN.  ^^v  «•  «• 

^I^HE  bill  was  filed  by  a  purchaser  for  the  specific.  The  rule,  that 
performance  of  a  contract,  by  which  the  Defendant  of  a^w^San 
had  agreed  to  sell  a  certain  estate,  to  which  he  was  must  prove 
entitled  in  fee,  subject  to  the  life  interest  of «  person  f^n  pnce^haf 

who  was  eiehty-three  years  of  ace,  for  the  sum  of  800/.  ^  ^^.PjK  ^^^^ 
®    "^  ^  ^  \  coDsidered  as 

The  purchase-money  was  to  be  paid  upon  the  death  of  settled,  that  it 

the  tenant  for  life ;  but,  the  object  of  the  Defendant  in  ^^  ^  *^^ 

the  sale  being  to  assist  a  relation  with  a  loan,  it  was  court  of  ap- 

part  of  the  agreement,  that  a  sum  of  200/.  should  be  ^^ ' 

advanced  by  the  Plaindfi*  to  the  Pefendant  upon  the 

execution  of  the  contract,  the  Defendant  paying  interest 

for  it  during  the  life  of  the  tenant  for  life  of  the  estate. 

The  Defendant,  at  the  time  of  the  contract,  had  just 
attained  his  age  of  twenty-one  years.  With  a  view  to 
the  treaty  with  the  Plaintiff,  he  had  gone  over  the 
estate  with  his  grandfather,  the  relation  to  whom  he  was 
to  advance  the  200/.,  on  the  day  he  entered  into  the 
agreement :  but  it  appeared  upon  the  evidence  of  the 
solicitor,  who  was  employed  by  the  Plaintiff,  and  acted 
for  both  parties  in  drawing  the  contract,  that  the  De- 
fendant, at  the  time  it  was  prepared,  seemed  to  have 
little  knowledge  of  the  property,  and  especially,  that, 
being  asked  by  the  solicitor  as  to  the  number  of  acres  of 

Vol,  III.  F  f  which 
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1827.       which  the  estate  consisted,  he  professed  his  ignorance  in 
-I  '  '  ■         that  respect.     Upon  the  representation  of  the  Plainti£ 

HiNCKSMAN      .  . 

V.  it  was  stated  in  the  contract,  that  the  land,  which  was 

jiiTK.  ^g  subject  of  the  sale,  consisted  of  thirty-five  acres  or 
thereabouts;  whereas,  upon  a  subsequent  admeasure- 
ment, it  was  found  to  consist  of  forty-seven  acres.  The 
Plaintiff  was  the  proprietor  and  occupier  of  land  adjoin- 
ing to  the  estate  contracted  for. 

It  appeared  upon  the  evidence  of  the  Plaintiff's  own 
witnesses,  that,  at  the  time  of  the  contract,  the  Defend- 
ant's reversion  was  worth  upwards  of  1000/.,  and  the 
Defendant's  witnesses  estimated  it  at  a  higher  value. 

Mr.  Sugden  and  Mr.  GirdleiU^ie^  for  the  Plaintifii 
contended,  that  the  rule  laid  down  by  Sir  William  Grmi 
in  Crowland  v.  De  Faria  {a)  —  that  the  purchaser  of  a 
reversion  was  bound  to  shew  that  he  had  given  the  full 
value  for  it—  could  not  be  considered  as  the  settled  law 
of  the  Court,  after  the  remarks  which  Lord  Eldon  had 
made  on  it  in  the  case  of  Wkalley  v.  Whalle^{b\  and  that 
it  had  been  further  discredited  by  observations  both  firon 
Lord  Eldon  and  Lord  Redesdale^  in  a  subsequent  c«9e  iB 
the  House  of  Lords.  In  Shclhf  v.  Nash  (r),  a  hiU  to  Sfst 
aside  a  sale  of  a  reversion,  which  had  been  disposed  of 
by  public  auction,  was  dismissed  with  costs,  though  it 
was  shewn  that  the  full  value  was  not  given  by  tkfi 
purchaser. 

Mr.P^^sand  Mr.  Garratt^  for  the  Defeodaot^  denied, 
that  there  had  been  any  decision  in  the  least  impeachiog 
the  authority  of  Qaidand  v.  De  Faria ;  or  that  dtha 
Lord  Eldon  or  Lord  Redesdale  had  ever  questioned  the 

prindfdt 

(a)  17  Vet,  20.      {b)  \  Meriv.  436.     5  JSHgh,  1.       (c)  5  Mad.  23«. 
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principle  of  that  case.    Doubts  might  have  been  some*        1827. 
times   expressed  as  to  the  wisdom  and  policy  of  the    ,^,    ^  -' 

nlKCKSMAN 

principle  op  which  the  Court  had  dealt  with  sales  of  v, 

reversionary  interests;  but  it  was  beyond  controversy,  Smith. 
that  the  rule  there  laid  down  was  the  established  law 
of  the  Court  Davis  v.  The  Duke  of  Marlborough,  {a) 
The  case  of  SheUy  v.  Nash  proceeded  expressly  on  the 
distinction  between  a  sale  by  auction  and  a  sale  by 
private  contract 


The  Master  of  the  Rolls.  j^^  6. 

In  Goradand  v.  De  Fariaj  Sir  William  Grant  did  not 
consider  himself  as  laying  down  a  new  rule,  but  as 
following  the  current  of  authority  (b) ;  and,  since  that 
case,  the  rule  has  so  far  been  regarded  as  the  settled  law  of 
the  Court,  that,  although  I  have,  upon  more  than  one 
occasion,  judicially  questioned  both  the  principle  and 
policy  of  the  rule,  yet  it  would  not  become  this  Couit 
to  make  a  precedent  in  direct  opposition  to  it. 

It  may  be  observed,  that,  independently  of  this  rule, 
there  are  objections  to  the  Plaintiff's  bill  for  the  specific 
performance  of  this  contract.  It  is  clear  that  the  De- 
fendant, a  young  man  just  of  age,  knew  but  little  of  this 
estate,  and  was  altogether  ignorant  of  the  quantity  of  the 
land ;  but,  the  Plaintiff  being  the  proprietor  and  occupier 
of  land  adjoining,  it  is  difficult  to  presume  that  he  was 
equally  ignorant :  yet  it  was  upon  the  information  of  the 
Plaintiff  that  the  solicitor,  who  drew  the  agreement,  in- 
serted the  quantity  as  containing  thirty-five  acres  or 
ttiereabouts,  and  the  Defendant  must  have  executed 
the  contract  under  the  impression,  that  such  only  was 

the 

(a)  2  Swanston,  139. 

(6)  See  the  cases  collected  in  2  SwanttoHy  159—145.  note. 
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Smith. 


the  quantity  whidb  he  agreed  to  sell  forSCXMly  wbeiiy  in 
fact,  the  actual  quantity  was  forty-seven  acres. 

The  bill  was  dianissed. 


The  Defendant  had  filed  a  cross  bill,  praying  that  the 
agreement  might  be  delivered  up  to  be  cancelled ;  and 
the  Court  ordered  the  delivery  of  the  agreement  accord- 
ingly, but  gave  no  costs  in  either  of  the  suits,  (a) 

(a)  Wood  V.  Abrey^  3  MatL  ^S4. 


Rolls. 
June  26. 


The  statute  of 
tbe  S5  G.  2. 
c.  6.  does  not 
extend  to 
wills  of  per- 
sonal estate 
only ;  and  a 
legacy  to  a 
person,  who  is 
an  attesting 
witness  to 
such  a  willy  is 
not  void. 


EMANUEL  V.  CONSTABLE. 

nr^HIS  was  a  suit  for  the  administration  of  the  pro- 
"^  perty  of  a  testator,  who  made  a  will  of  personal 
estate  only ;  and  the  question  in  the  cause  was,  whether 
a  pecuniary  legacy  to  a  person,  who  was  a  witness  to 
the  will,  was  or  was  not  void  under  the  25  G.  2.  c.  6.  ? 

Mr.  Sugden  and  Mr.  Phillimore  contended,  that  the 
legacy  was  void.  The  act,  they  said,  declares,  (d)  *^  that, 
if  any  person  shall  attest  the  execution  of  any  will 
or  codicil,  which  shall  be  made  after  the  24th  day 
of  June  ]  752,  to  whom  any  beneficial  devise,  I^acy, 
estate,  interest,  gift  or  appointment  of  or  affecting 
any  real  or  personal  estate,  other  than  and  excqit 
charges  on  lands,  tenements,  or  hereditaments  for 
payment  of  any  debt  or  debts  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift, 
or  appointment  shall,  so  far  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will  or  codicil,  or 

any 


{b)  #.  1. 


Constable, 
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any  person  claiming  under  him,  be  utterly  null  and        1827. 

void."    What  more  general  words  could  the  legislature       -  '    '  ^ 

"  °  Emanuel 

have  used,  if  it  had  been  their  intention  to  make  the  v. 

act  apply  to  personalty  as  well  as  to  wills  of  real 
estate  ?  The  language  of  the  enacting  clause,  where  it 
is  direct  and  unambiguous,  cannot  be  controlled  by  the 
preamble,  and  still  less  by  the  title  of  the  act.  The  mis- 
chief which  was  to  be  guarded  against,  had  been  most 
prominent  in  the  case  of  wills  of  real  estate;  but  it  was 
intended,  that  the  remedy  should  be  general. 

The  very  point  came  before  Sir  WiUiam  Grant  in 
Lees  V.  SwnmersgiU  (a) ;  and  he  held  that  the  25  G.  2.  * 
c.  6.  extended  to  all  wills,  and,  therefore,  that  a  legacy, 
given  by  a  will  of  mere  personalty  to  a  person  who  was  a 
subscribing  witness,  was  void.  The  reasons  assigned 
in  his  judgment  are  unanswerable ;  the  judgment  itself 
baa  been  for  many  years  before  the  world;  its  authority 
has  never  yet  been  questioned  in  this  Court ;  and  never, 
dll  within  a  few  months,  has  it  been  questioned  any 
where* 

In  a  late  case,  indeed,  of  Brett  v.  Brett  *,  decided  in 
the  Arches  Court  of  Canterbury^  on  the  24th  of  Jtdy 
1826,  the  contrary  doctrine  was  held  by  Sir  John 
NichoU ;  and,  on  appeal,  his  judgment  has  been  recently 
confirmed  by  the  Delegates.     It  must,  therefore,  be  ad-* 

mitted, 

(a)  17  Fej.  508. 


*  The  judgment  of  Sir  John  the  decision  was  affirmed,  were 
NkhoU  in  this  case  has  been  Baron  Graham^  Justices  BayUy 
since  reported  in  3  Addanu,  SIO.  and  James  Allan  Park,  and  Doc- 
It  was  affirmed  by  the  Delegates  tors  Phillimore,  Lmhingtonf  Dod- 
on  the  37th  of  ilfoy  1827.  ton,  Blake,  Haggard^  and  Salute 

The  Judges  Delegate,by  whom  buri^. 


Emanusl 
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1827*       mitted,  that  there  is  a  conflict  of  authority.     Bat,  on  a. 

question  on  the  exposition  of  an  act  of  parliament,  the 

V.  deliberate  judgment  of  Sir  William  Grant  pronounced 

CoNSTASLs.   j^  1811,  and,  for  fifteen  years,  never  once  queftioned» 

ought  to  have  more  weight  than  the  decision  of  an  eocle* 

siastical  court 

Mr.  Bichersteth  and  Mr.  Mather^  contra^  were  not 
called  upon  to  argue  in  support  of  the  daim  of  the 

legatee. 

The  Master  of  the  Rolls. 

In  the  conflict  of  great  authorities,  it  may  seem  to  be 
desirable,  that  this  important  question  should  be  settled 
by  the  supreme  court  of  appeal. 

I  agree  that  the  preamble  of  a  statute  cannot  cod- 
troul  a  clear  and  express  enactment:  but  the  plam 
intent  of  the  legislature  is  expressed  in  the  preambk, 
and  the  nature  of  the  mischief,  which  is  sought  to 
be  remedied,  may  serve  to  give  a  definite  and  quali- 
fied meaning  to  indefinite  and  general  terms.  The 
preamble  of  the  25  G.  2.  c.  6.,  after  reciting  the  pn^- 
vision  in  the  statute  of  frauds,  which  requires  that  all 
devises  of  lands  should  be  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three  or  four  ere* 
dible  witnesses,  and  declaring  that  it  had  been  found 
to  be  a  wise  and  good  provision,  but  that  doubts  had 
arisen  who  were  to  be  deemed  legal  witnesses  within  the 
intent  of  the  said  act,  proceeds  to  enact,  *^  that,  if  aoy 
person  shall  attest  the  execution  of  any  will  or  codidl, 
which  shall  be  made  after  the  time  therein  mentioned,  to 
whom  any  beneficial  devise,  legacy,  or  gift,  shall  be 
made  of  real  or  personal  estate,  such  devise,  l^acy,  or 
gift,  shall,  so  far  as  regards  such  person,  be  utterly  null 

and 
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and  void ;  and  such  person  shall  be  admitted  ais  a  wit-        1 827. 

ness  to  such  will  or  codicil,"     The  avowed  purpose  of       ~  ^ 

,      Emanubl 

this  statute,  therefore,  is,  to  remove  doubts  which  had  v. 

arisen  with  respeot  to  the  persons  who  were  to  be  deemed 
good  witnesses  within  the  intent  of  the  statute  of  frauds, 
which  required  three  or  four  witnesses  to  a  will  of  lands; 
and  the  mischief  to  be  avoided  was,  the  admission  of 
witnesses  to  such  a  will,  who  were  interested  to  support 
the  wilL  When  this  statute,  therefore,  proceeds  to  enacts 
^*  that,  Jf  any  person  shall  attest  the  execution  of  any  will 
or  codicil,  who  shall  have  a  gift  by  the  will  or  codicil, 
such  gifl  shall  be  void,"  it  is  a  reasonable  construction  to 
say,  that  the  legislature  must  be  understood  here  to  be 
speaking  of  such  wills  or  codicils  as  by  the  statute  of 
frauds  require  to  be  attested  by  witnesses ;  and  the 
indefinite  words  **  any  will  or  codicil,"  may  reasonably 
be  read  ^'any  such  will  or  codicil,"  unless  it  should 
appear  from  other  parts  of  the  statute,  that  the  legis- 
lature intended  to  give  the  words  ^*  any  will  or  codicil" 
their  most  extended  and  indefinite  meaning.  It  seems 
to  me,  upon  a  careful  perusal  of  the  whole  statute, 
that,  except  these  words,  **  any  will  or  codicil,"  which 
are  necessarily  often  repeated  in  the  course  of  the  enact- 
ments, there  is  not  a  single  word  in  the  statute,  which 
supports  the  notion,  that  these  words  were  meant  to  be 
used  in  their  indefinite  sense:  and,  on  the  contrary, 
that  most  clauses  in  the  statute,  and  especially  the 
second,  third,  eighth,  ninth,  and  tenth  sections,  strongly 
confirm  the  inference,  that  the  words  ^^  any  will  or 
codicil,"  throughout  the  statute,  are  to  be  read  *^  any 
such  will  or  codicil." 

It  is  further  to  be  observed,  that,  wills  of  personal 
estate  being  good  without  the  attestation  of  any  witnesses, 
it  was  not  necessary  to  extend  to  wills  of  personal  estate 
that  protection  which  it  was  the  object  of  the  legislature 

to 


440  CASES  IN  CHANCERY. 

1827.        to  give  by  this  statute  to  wills  of  lands^  by  tbe  exdunon 
Emanuel      ^^  interested  witnesses. 

V, 

0K8TABLB.  Upott  the  whole,  I  am  not  able  to  concur  with  the 
great  authority  in  this  Court,  which  has  been  referred 
to ;  but,  in  conformity  with  the  decision  of  Sir  Jbh» 
Nicholl  and  the  court  of  delegates,  I  declare,  that  the 
25  G.  2.  c.  6.,  does  not  extend  to  wills  of  personal 
estate,  and  that  the  legacy  in  question  is  not  null  and 
void,  by  reason  that  the  legatee  was  an  attesting  witoev 
to  the  will. 
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Rolls. 
1897.  . 

WINCHILSEA  V.  WAUCHOPE.  ^%7.9. 

1839. 

TOD  V.  WINCHILSEA.  ^"jl^^ 

HE  bill  was  filed  by  persons  claimiDg  through  the  Ciraurostances 
co-heiresses  of  John  Duke  of  Roxbiirgh  against  De-  new^ial  of  * 
fendants,  who  took  under  his  will.     The  only  question  ^  ^^  ^ 
in  the  cause  was,  Whether  the  will  was  attested  accord-  non  irill  be 
ing  to  the  statute  of  frauds  ?  and  that  question  depended  ^"]?2J^  ^.  • 
on  this.  Whether  the  subscribing  witnesses  signed  their  ofanimeof 
names  in  the  presence  of  the  testator?  w^JdimlS 

after  two 
.    The  attestation  and  conclusion  of  the  wOl  werie  in  the  jbuad  In  fii. 

following  words:  —  "  In  witness  whereof,  this  and  the  ^9"'  of  the 

will. 
preceding  page  of  stamped  paper  are  wriuen  by  the  said      Quare^ 

James  Dundas  at  my  desire,  and  subscribed  by  me  at  ^^^^^cr,  in  a 

''  ''  questton  be- 

Ijondon  this  19th  day  oi  March  1804,  before  three  wit-  tween  a  de- 

nesses,  Coutts  Trotter^  Esq.,  banker  in  London,  and  John  hdr!at°law° 
BatttstCj  my  servant,  and  WiUiam  Winter ,  apothecary  in  the  Court  will 

hondan,   the  day  of  signing  being  the   19th  day  of  ritoncc^by°the 

Vol.  III.  Gg         ^  JMarcA  r^wltofone 

®  trial. 
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1827.        March  and  year  aforesaid,  and  this  attestation  of  the 
-1     '  date  being  written  by  the  said  Jamei  jDun^bis, 

V.  (Signed)  **  Roxburgh  (L.S.) 

**  Signed,  sealed,  published,  and  declared  in  the  pre- 
sence of 

f«  CouTTS  Trottkb, 
"  William  Winter, 
"  John  Battiste." 

The  circumstances  connected  with  the  execution  of 
the  will,  and  the  material  parts  of  the  evidence,  are 
stated  in  the  two  successive  judgments  of  the  Master 
of  the  Rolls. 

On  the  17th  of  April  1826,  an  issue  of  deoisaoU  vd 
non  was  directed  to  be  tried  in  the  Court  of  Kin^s 
Bench ;  and,  on  the  14th  of  Deconber  in  the  same  year, 
the  jury  found  a  verdict  in  fevour  of  the  will. 

i«STr  A  motion  was  now  made  for  a  new  trial. 

Mr.  Hornet  Mr.  Pemberion^  and  Mr.  Stuart^  m  «ii^ 
port  of  the  motion.  % 

Jmp9.  Mr.  Sugden  and  Mr.  Jacobs  contra. 

The  Master  of  the  Rolls. 

In  this  case  an  application  is  made  for  the  new  trid 
of  an  issue  to  determine  the  validity  of  a  will  made  by 
John  late  Duke  of  Boxburgh  on  the  19th  of  March  1864» 
being  the  day  before  hb  death,  and  when  he  was  fai 
a  most  debilitated  and  dying  state.  The  only  tugX  fai 
dispute  is,  Whether  the  will  was  attested  by  the  srin 
soribing  witnesses  in  the  presence  of  the  testator,  aoooid^ 
iDg  to  the  statute  of  frauds. 

The  learned  Judge,  who  presided  at  the  trial  at  lav% 
most  correctly  stated  to  the  jury,  that  the  oply  qq^sfioii 

waSf 
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wttfly  whether  the  will  was  or  was  not  attested  by  the  wk« 
nesaes  in  such  a  p]ace»  that  the  testator  might  have  seen 
what  the  witnesses  were  doing;  and  the  jury  thought  fit 
Id  come  to  a  conclusion  in  favour  of  the  will.  The 
learned  Judge  has  not  stated,  whether  he  was  satisfied  or 
dissatisfied  with  the  verdict;  but  there  are  plainly^  in 
his  summing  up,  indications,  that  he  considered  it  pro- 
bable that  the  jury  might  have  come  to  a  different 
Qonclusion.  The  question  here  is  not,  however,  whe* 
iher  a  court  of  law  would  or  would  not  have  directed  a 
new  trial  in  this  case;  but  whether,  upon  the  whole, 
the  conscience  of  the  Court  is  satisfied ;  or,  in  other 
words,  whether  the  conclusion  of  the  jury  is  the  same  as 
the  Court  itself  would  have  come  to  upon  the  evidence 
in  the  cause. 


J  827, 


WlNCHILSlA 
flX. 

Waucboi*. 


There  are  some  facts  which  are  not  in  dispute.  It  is 
certain  that  the  will  was  not  executed  in  the  room 
where  the  duke  lay,  but  in  a  room  adjoining.  It  is 
certain  that  the  door  of  communication  was  open  be- 
twaen  the  two  rooms,  and  that  a  line,  drawn  from  the 
left  side  of  the  duke's  bed,  and  through  the  door  of 
communication  between  the  two  rooms,  close  to  the 
south  side  of  that  door,  to  the  east  side  of  the  adjoining 
room,  would  have  comprised  a  space  of  the  adjoining 
X)0om,  esUending  about  four  feet  southward  from  the 
windows,  and,  consequently,  that,  if  the  will  was  attested 
at  any  part  of  the  adjoining  room  within  about  four  feet 
south  of  the  windows,  it  was  attested  in  a  place  in  which 
die  duke  might  have  seen  what  the  witnesses  were  doing. 
The  question,  therefore,  becomes  narrowed  to  this,  <— ^ 
Can  thb  Court  be  fully  satisfied,  that  the  will  was  attested 
in  any  part  of  the  adjoining  room  within  four  feet  south 
of  the  windows? 


It  appears  that,  in  the  adjoining  room,  and  between 
t^  windows,  there  was  a  commode  or  pier  table,  about 

G  g  2  four 
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four  feet  long,  and  twenty-two  inches  wide;  and  theve 
were  also  in  the  adjoining  room  two  other  tables,  one  a 
Pembroke  table,  and  the  other  a  large  drcalar  wridng 
table  upon  casters,  about  five  feet  in  diameter,  whidi 
usually  stood  in  the  centre  of  the  room.  The  JhAt^ 
therefore,  might  have  seen  the  vrftnesses  in  the  act  of 
attesting  the  will,  if  they  had  attested  it  on  the  commode 
or  pier  table  standing  between  the  windows,  or  if  dtber 
of  the  other  two  tables  had  been  moved  towards  the 
windows  so  as  to  stand  within  the  space  of  four  feet 
south  of  the  windows.  Generally  speaking,  where  a 
will  is  attested  in  an  adjoining  room,  if  there  be  a  paiti- 
cular  part  of  the  room  in  which  the  testator  might  have 
seen  the  attestation,  and  if  there  be  an  absence  of  all 
evidence,  or  if  there  be  doubtful  evidence  as  to  the  par* 
ticular  part  of  the  room  in  which  the  attestation  actually 
took  place,  it  would  be  reasonable  to  presume  that  it  did 
take  place  where  it  ought  to  have  taken  place;  because  it 
would  be  reasonable  to  presume,  that  the  professional 
person  present  knew  the  law  as  to  the  attestation  of  wills^ 
and  would  take  care  to  observe  the  proper  forms.  But 
such  presumption  is  repelled  in  the  present  case ;  because 
the  professional  person  employed  seems  to  have  been  a 
stranger  to  the  law  of  England  in  this  respect,  and  the 
witnesses  themselves  did  not  know,  and  were  not  ap- 
prised, that  it  was  at  all  material  in  what  part  of  the 
adjoining  room  the  will  was  attested.  Sir  Coutts  Trotter 
says,  ^'  I  think  there  was  a  writing  table  in  the  room, 
and  that  we  signed  upon  it;''  and  this  is  the  only 
direct  evidence  upon  the  subject.  In  the  absence  of  aD 
direct  evidence,  the  presumption  would  be^  that  tbe 
witnesses,  ignorant  that  the  part  of  the  room  was 
material,  would  write  upon  the  writing  table,  where  it 
must  be  inferred  that  the  writing  materials  were  to  be 
found,  and  where  it  b  probable  the  candfes  would  be 
placed. 

If 
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'  If  it  be  taken  that  the  will  was  attested  upon  the 
writing  table,  then  the  remaining  question  would  be, 
Whether  it  is  to  be  presumed  that  the  writing  table^ 
which  was  of  large  size,  was  shifted  from  its  usual 
situation  in  the  middle  of  the  room  ?  But  upon  what 
can  such  presumption  be  founded?  Why  should  the 
table  be  moved  without  a  purpose  ?  And  what  purpose 
could  there  be  in  moving  it,  the  witnesses  being  ignorant 
that  the  position  of  the  table  was  material  ?  Under  these 
circumstances,  therefore,  to  conclude,  as  the  jury  must 
have  done,  that  the  will  was  executed  upon  the  pier 
table,  or  that  the  writing  table  was  removed  to  within 
four  feet  of  the  windows,  is  to  come  to  a  conclusion 
against  the  only  direct  evidence  in  the  cause,  and 
against  all  reasonable  presumption. 


M5 


1827. 


WiNGHILlIA 
V, 

Wavcbops. 


It  is  proper  that  I  should  add,  that  this  being  a  case, 
in  which,  but  for  the  necessity  of  the  interference  of  this 
Court  *,  the  heir  at  law  would,  of  course,  have  been 
entitled  to  take  the  successive  opinions  of  juries  by  new 
ejectments,  this  Court  is  not  in  the  habit  of  binding  the 
inheritance  by  a  single  trial.  In  the  case  of  Lord  Dar^ 
Ungton  V.  Bowes,  before  Lord  Norfhington{a)f  Lord 
Northington  states,  upon  a  motion  made  before  him  for 
a  new  trial,  that  he  would  have  refused  it,  if  a  single  pre- 
cedent could  be  found,  in  which  the  Court  had  bound  the 
inheritance  by  one  trial  only ;  but,  no  such  precedent 
being  found,  he  granted  the  new  trial.  I  am  not  aware 
that  a  precedent  to  that  effect  has  since  been  made. 

In 

(a)  1  Eden,  27d. 


*  The  property  had  been  sold  moiiey  had  been  invested,  upon 
by  an  arrangement  between  the  trust,  for  the  persons  who  should 
cfadmants :   and   the   purchase-    be  found  ultimately  entitled. 

Gg  S 
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WlNOHIUKA 

9, 

Wavcbofe. 


In  this  case,  boweyer,  I  grant  the  new  trial  upon  the 
merits  of  the  case,  and  without  laying  any  atnesa.  upon 
the  absence  of  Mr.  Dundas.  That  he  was  not  called  m 
support  of  the  will  afibrds  the  unavoidable  presamptioa^ 
that  he  had  no  testimony  to  give  fiivouraUe  to  the  will  \ 
and,  upon  the  evidence  which  was  before  the  jory^  I  aa 
not  satisfied  with  their  verdict 


On  the  3d  of  Nooember  1828  the  cauae 
tried ;  and  a  verdict  was  a  second  time  given 
of  the  will. 


9ffm 
&voiir 


18S9. 
Jan* 


Those  who  claimed  through  the  Duke's  co^^htu 
then  moved  for  a  third  trial;  and  on  that  €X3easioii  tht 
Master  of  the  Rolls  pronounced  the  following  jud^ 


ment :  — 


18S9. 
reOm  S« 


This  is  an  application  for  a  new  trial  of  an 
demsavit  vol  non^  after  two  trials  at  law  already  had|  and 
two  verdicts  found  in  support  of  the  wiU.  The  objeetioii 
made  to  the  will  is,  that  it  was  not  attested  in  the 
of  the  testator. 


I^  in  this  case,  I  were  to  confine  my  attentioD  to 
the  report  of  the  Judge  who  presided  at  the  tiiali 
I  must,  necessarily,  refuse  the  application.  It  appears 
by  that  report,  that,  in  support  of  the  will,  the  Cas* 
timony  of  four  witnesses  was  relied  upon.  Mr«  fVinitri 
one  of  the  witnesses,  attested  the  execution  of  the 
will.  He  is  now  dead,  and  his  deposition  in  the 
ecclesiastical  court,  in  a  suit  considered  to  be  between 
the  same  parties,  was  read.  Mr.  Winter  deposes  that 
the  will  was  attested  in  the  Duke's  bed-room,  and, 
consequently,  in  his  presence.  Another  witness  was 
BatUstey  an  old  servant  of  the  Duke's,  who  also  attvaCtd 
the  execution  of  the  w|U.     An  affidavit  was  made  by 

a  sur- 
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a  surgeon  that  BatHste  was  tod  ill  to  att^d  tha  trials 
and  a  deposition  made  by  him  in  the  Court  of  Chancery 
was  read.  He  there  deposes,  that,  to  the  best  of  his 
belief,  the  witnesses  attested  the  will  in  the  same  room  ia 
which  the  dpke  signed  it,  that  is  to  say,  in  the  bed-room* 
Sir  Coutts  TroUery  who  also  attested  the  execution  of 
die  will,  was  a  third  witness,  and  was  examined  vivA 
voce*  The  efiTect  of  his  evidence  is,  that  he  could  not 
aay  with  certainty,  but  that  the  strong  impression  on  hii 
mind  was,  that  the  witnesses  attested  the  will  in  the 
adjoining  room. 


1829. 


WlirOBlLtlA 

Wadchois. 


The  fourth  material  witness  was  a  person  who  pro« 
dnced  a  plan  of  the  duke's  bed-room  and  the  adjoining 
loom^  for  the  purpose  of  proving  that,  if  the  door 
betwe^i  these  two  rooms  was  open,  which  s^ems  to  be 
admitted,  there  was  a  space  in  the  adjoining  room,  where» 
if  the  will  had  been  attested,  it  would  have  been,  on 
aetded  principles,  an  attestation  in  the  presence  of  the 
dake. 

No  evidence  was  given  on  the  part  of  the  Defendants; 
and,  -—  considering  that  two  of  the  attesting  witnesses 
swear  positively  that  the  will  was  attested  in  the  bed-room, 
end  that  the  third  attesting  witness  only  says,  that  he 
cannot  say  with  certainty,  but  that  his  impression  is,  that 
it  was  executed  in  the  adjoining  room,  — it  seems  the 
natural  inference,  that  the  jury  must  have  yielded  to  the 
weight  of  evidence,  and  have  been  of  opinion,  that  the 
will  was  actually  attested  in  the  bed-room,  and,  there* 
fore^  in  the  presence  of  the  duke :  and,  if  my  attentibft 
were  to  be  confined  to  the  Judge's  report,  I  could 
not  possibly  find  there  any  reason  for  disturbing  the 
verdict. 


My  opinion,  however,  is,  that,  the  assistance  of  the 
jiify  being  only  one  of  the  means  by  which  the  con- 
science 
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WlNCaiL8KA 
V. 

Waucuofb. 


science  of  the  Court  is  to  be  informed,  it  is  the  booadeii. 
duty  of  the  Court,  before  it  comes  to  its  decision,  to 
consider  all  the  means  by  which  the  conscience  of  the 
Court  may  be  informed,  and  to  give  its  deliberate  at- 
tention to  all  the  evidence  which  b  judicially  before  it 

Before  I  enter  into  the  consideration  of  the  evidence^ 
I  must  premise  that  the  applicant  here  has  some  reaioii 
to  complain  of  surprise,  from  the  manner  in  which  the 
last  trial  was  conducted. 


It  is  true  that  the  leading  counsel  in  support  of  the 
will  did,  upon  the  first  trial,  open  his  case  as  an. 
attestation  in  presence  of  the  duke,  either  in  the  bed^ 
room  or  in  the  adjoining  room;  but,  in  his  reply,  he 
seems  to  have  lost  sight  of  any  attestation  in  the  bed- 
room, and  to  have  relied  upon  such  an  attestation  in  the 
adjoining  room  as  would  have  amounted  to  an  attestation 
in  the  presence  of  the  Duke :  and  the  former  argiimeDt 
before  me,  upon  the  application  for  a  second  trial,  pro- 
ceeded altogether  on  the  question  —  in  what  part  of  the 
adjoining  room  the  attestation  was  had  ? — and,  not  beii^ 
satisfied  that  the  attestation  could  have  taken  place  in 
any  part  of  the  adjoining  room,  in  which  by  poasibilitjr 
the  Duke  could  see  the  witnesses,  I  found  it  my  duty  to 
direct  a  second  trial.  Under  these  circumstances,  tbe 
Defendants  to  the  issue  might  reasonably  expect^  that 
the  same  point  as  to  the  part  of  the  adjoining  room,  in 
which  the  wiU  was  attested,  would  be  the  question  b^ 
tween  the  parties  upon  a  new  trial,  and  not  that  the 
Defendants  would  desert  that  case,  and  rdy,  as  thejf 
seem  to  have  done,  upon  'an  attestation  in  the  bed^ 
room. 


Assuming  for  the  present  that  the  jury  founded 
verdict  upon  an  attestation  in  the  bed-room,  I 
now  to  the  consideration,  whether,  upon  all  the  maleriili 

»  which 
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which  are  judicially  before  me,  I  can  possibly  adopt 

that  coDclusion. 

W1NCRIL8EA 

V. 

In  the  ecclesiastical  court,  Mr.  Winter  deposed  that    Wauchop*. 
the  attestation  was  had  in  the  Duke's  bed-room,  and  on 
a  table  moved  near  to  his  bed< 

In  the  ecclesiastical  court,  Battiste  deposed  that  the 
will  was  attested  in  the  adjoining  room. 

-  Upon  a  commission  from  the  Court  of  Chancery  in 
this  cause,  Mr.  Dundas^  a  writer  to  the  signet,  who 
wrote  the  will,  deposed,  that  he  believed  that  the  wit- 
nesses attested  in  the  adjoining  room ;  and  he  uses  this 
strong  expression,  that  he  was  sure  that  none  of  the  wit- 
nesses  attested  the  will  in  the  Duke's  bed-room. 

On  his  examination  in  Chancery  in  chief.  Sir  Cotitts 
Trotter  says,  he  believes,  and  has  no  doubt  there  was  a 
writing  table  in  the  adjoining  room,  and  that  he,  the 
deponent,  and  the  witnesses  signed  at  the  table;  but 
that  he  cannot  speak  as  to  the  exact  size  of  it  On 
his  cross-examination,  Sir  Coutts  Trotter  says,  that  the 
deponent  and  the  other  witnesses  retired  into  the  ad-* 
joimng  room  and  attested  upon  a  table,  and  that  he 
was  not  aware  that  the  place  of  attestation  was  ma- 
terial, and  that  be  placed  himself  in  that  part  of  the 
room  which  appeared  roost  convenient  for  the  pur- 
pose of  signing  his  name. 

Upon  his  examination  in  Chancery,  Battiste^  to 
whose  examination  in  the  ecclesiastical  court  I  have 
before  adverted,  deposes^  that  the  witnesses  attested  in 
the  bed-room. 

Considering  the  testimony  as  to  the  attestation  in  the 
adgmning  roomi  given  by  Mr.  Dundas  and  Sir  Cotttis 

Trotter^ 


Wauchofb, 
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1829.       TroUer^  \s  it  possible  that  my  oonscieiiGe  can  be  taliflfiifl 

Zr  ^  ^       with  a  verdict  which  seems  to  affirm  an  attestatioD  in  dii 
WnrcBiLSBA 

V.  bed-room  ? — and  especially  when  it  is  considered,  that 

Winter  and  Battiste  are  the  only  witnesses  who  speak  of 
the  bed-room,  and  that,  when  Batiiste  was  examilied  itf 
the  ecclesiastical  court,  abont  twenty  years  before  lie  was 
examined  in  Chancery,  and  two  years  only  after  the 
fiict,  and  when  his  memory  most  haTe  beeft  fresb^  he 
deposed  the  other  way,  that  the  attestation  took  (dace  ui 
the  adjoining  room ;  and  that,  as  to  Mr.  Winter j  a  witness 
of  the  name  of  Garratyf  who  was  examined  in  Cben- 
cery,  deposes,  that,  about  the  time  of  the  transactkn,  he 
conversed  with  Winter  upon  the  subject  of  the  Ihktf§ 
will,  and  repeatedly  heard  him  declare^  that  the  9Um^ 
ation  was  in  the  adjoining  room. 

If,  therefore,  I  am  to  assume  that  the  jury  proceeded 
upon  a  supposed  attestation  in  the  bed*room»  it  is  not  a 
conclusion  which,  upon  the  whole  case  before  me^  I  call 
possibly  adopt  and  act  upon. 

If,  upon  the  other  hand,  I  am  to  assume,  open  the 
loose  evidence  of  Sir  Cautts  Trotterj  that  the  jury  pio* 
ceeded  upon  the  ground  of  an  attestation  in  the  adjoia^ 
ing  room,  so  as  to  be  constructively  in  the  presence  of  the 
Duke,  then  there  is  a  want  of  evidence  to  support  ths 
verdict.  The  plan  produced  manifests,  that,  in  order  to 
be  attested  in  the  adjoining  room  in  the  presence  of  ths 
Duke,  it  must  have  been  attested  within  the  qoace  of  five 
feet  from  the  windows,  the  room  being  twenty-one  fe^ 
nine  inches  long  from  those  windows,  and  three  fomihs 
of  the  room  being  therefore  out  of  the  Duke's  pretence; 
and  the  circumstances  of  the  case  do  not  permit  me  to  aqr^ 
that  the  will,  if  attested  in  that  room,  must  be  presumed  10 
have  been  attested  in  the  proper  part  of  that  room,  be- 
cause Sir  Coutts  TVio^^  says,  that  he  was  not  informed  ihat 
the  pku»  of  attestatkm  was  material,  and  thee  be  loohsd 

oot 
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bat  only  for  the  most  convenient  place  for  the  purpose 
of  signing  his  name. 

It  is  said  that  no  farther  information  can  be  given  on 
the  subject,  and,  therefore,  it  would  be  useless  to  direct 
a  new  trial.  It  may  be  true  that  no  further  information 
€an  be  given  upon  the  subject;  but  the  whole  case  may  be 
m  second  time  submitted  to  a  jury,  nearly  as  it  seems  to 
Iiave  been  upon  the  first  trial,  and  which  was  in  truth 
my  purpose  and  expectation. 

The  policy  of  the  law,  which  requires  the  attestation 
to  be  in  the  presence  of  the  testator,  may  not  be  obvious 
to  m  jory,  and  the  question  may  be  thereby  prejudiced ; 
and  it  was  for  that  reason  that,  if  the  parties  would  have 
consented^  or  any  precedent  could  have  been  produced, 
i  would  have  taken  upon  myself  the  decision  of  the  ques* 
tion,  without  giving  further  trouUe  to  a  jury.  The  case 
it  now,  I  think,  reduced  to  this  mere  question  of  pre* 
sumption, — whether  the  will,  being  attested  in  the  adjoin^ 
ing  room,  which  was  called  the  writing  room,  and  was 
provided  with  a  large  round  table  in  the  middle  of  it, 
«pon  which  it  is  to  be  inferred  that  Mr.  Dundas  had, 
iminediately  before,  written  the  will  from  the  instruc- 
tioos  of  the  Duke^  was  attested  on  that  round  table^ 
ntnaining  in  its  usual  place,  or  upon  a  moveable  Pem^ 
trrnkg  table,  removed  to  the  presence  of  the  duke,  or 
wpotk  a  pier  table  or  commode  about  two  feet  wide^ 
apon  which  M^.  Dundas  says  papers  were  laid,  it 
bii^  admitted  that  the  witnesses  were  ignorant  that  the 
place  of  attestation  was  material. 

This  is  a  case  which  more  especially  requires  the 
direotion  of  a  Judge  for  the  assistance  of  the  jury ;  and 
thc^  will  doubtless  receive  it«     Upon  tl)e  whole,  there* 
fin^  let  a  new  trial  be  had ;  and,  considering  the  pres- 
sure 
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1829.  sure  of  business  upon  the  Court  of  King^s  Bench,  and 

-1     '  "  that  the  learned  Lord  who  presides  in  that  Court  hu 

W1NCHIL8BA  .                                           F 

V.  twice  been  troubled  with  this  case,  let  the  new  trial  be 

Wauchofi.  had  in  the  Court  of  Common  Pleas. 


June  1. 19. 95.      The  parties  claiming  under  the  will  moved  befon 
^  the   Lord   Chancellor  to  discharge  the  order   of  iht 

Master  of  the  Rolls. 

The  SoUctlor-Generalj   Mr.  Bickersteth^   Mr.  EUgk^ 
and  'Mr.  Jacob,  were  in  support  of  the  motion* 

Mr.  Home,  Mr.  Pemberton^  and  Mx.  Stuart j  c(mbri. 

In  support  of  the  motion  it  was  contended,  that*  then 
being  no  direct  and  uncontradicted  evidence  as  to  iht 
precise  spot  where  the  attesting  witnesses  subscribed 
their  names,  the  case  necessarily  resolved  itself  into  a 
question  of  probability  and  presumption.  The  will 
might  have  been  attested  in  the  bed-room,  where  the 
Duke  was;  or  it  might  have  been  attested  in  the 
adjoining  room,  and  in  such  a  part  of  the  adjoining 
room  as  would  have  amounted  to  an  attestation  in  the 
Duke's  presence.  It  was  also  possible  that  the  witnesses 
might  have  subscribed  their  names  in  a  part  of  the 
adjoining  room  not  within  the  reach  of  the  Duke's 
organs  of  sight;  but  there  was  no  direct  evidence  in 
support  of  that  hypothesis.  The  case  had  been  presented 
to  the  jury  by  the  Judge  at  law  in  all  these  ways:  th^ 
had  all  the  evidence  before  them;  and,  upon  a  com- 
parison of  probabilities,  two  successive  juries  arrived  at 
the  conclusion,  that  the  will  was  duly  executed^  Why 
should  two  verdicts,  given  under  such  circumstancei^ 
be  corrected?  A  jury  was  the  tribunal,  whose  proper 
function  it  was,  in  such  cases,  to  weigh  the  probabilities 

to 
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to  estimate  the  opposing  presumptions,  to  deduce  a        1829. 
conclusion  from  the  various  ii^rounds  of  inference  laid   J,     .  -^ 
before   them.     Twice  had  a  jury  weighed  these  pro-  «. 

babilities,  and  estimated  these  presumptions ;  and  twice  Wauchopk. 
had  they  arrived  at  the  same  conclusion.  To  disr^ard 
the  second  verdict,  and  direct  a  new  trial,  would,  in 
efifect,  be  tantamount  to  a  declaration  that  there  should 
be  successive  trials  of  the  issue,  until  at  last  a  verdict 
diould  be  given  against  the  will ;  and  it  was  altogether 
nugatory  to  direct  an  issue  of  devisavit  vel  turn,  if  the 
verdict  was  to  be  set  at  nought,  merely  because  the  Judge 
in  equity,  had  he  been  one  of  the  jury,  would  probably 
have  arrived  at  a  different  conclusion.  The  Plaintiffs 
in  the  issue  were  not  asking  the  Court  to  assume  the 
function  of  a  jury  :  their  proposition  merely  was,  that 
the  concuiTent  verdicts  of  two  juries,  not  dissented  from 
by  'the  Judge  who  tried  the  issues,  should  not  be 
rqected,  —  especially  in  a  case  where  the  true  state  of 
hcXs  could  never  be  ascertained  accurately,  where  the 
result  to  be  arrived  at  was  necessarily  a  matter  of  in- 
ference from  evidence  imperfect  and,  in  some  degree, 
contradictory,  and  where  there  was  no  possibility  of 
throwing  new  light  on  the  subject  by  the  testimony  of 
other  witnesses. 

The  Plaintiffs  in  the  issue,  it  was  true,  had  not  called 
Mr.  Dundas  as  a  witness,  and  there  was  no  reason  why 
they  should  have  called  him;  because  it  was  evident,  from 
his  examination  in  Chancery,  that  he  could  give  no 
satis&ctory  information  on  the  subject  But  the  De- 
fendants were  not  taken  by  surprise;  for,  nine  days  before 
the  trial  of  the  first  issue,  they  were  informed,  that  he 
would  not  be  called  by  the  devisees;  and  it  was  the  duty 
of  the  Defendants  to  have  called  him,  if  they  thought 
bis  evidence  could  be  of  any  avail.  They  knew  what  he 
had  stated  in  his  depositions  in  the  cause,  and  they  had 

cross- 
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croM-examined  hun ;  they  therdbre  sbould  not  be  peM 
mitted  to  say,  that  the  verdict  was  to  be  deeised  li 


WxMciiajsA 

V,  factory,  because  he  had  not  been  eauunined  at  the  tatL 

Wauchops* 

There  was  du-ect  evidence,  it  was  said,  in  fivfonr  of  liie 
due  attestation  of  the  will,  and  there  was  no  dMCt  eiA» 
dence  against  it ;  and,  even  in  the  absence  of  all  dirail 
evidence,  the  presumption  ought  to  be  in  fiiEvour  of  dMi 
due  attestation.  In  Scotland  it  was  not  usual  to  affix  a 
seal  to  such  instruments,  nor  was  attesladoa  by  diraa 
witnesses  required.  The  solemnities,  which  wen  ob» 
served  in  the  execution  of  this  instnunoit,  were  in  oai»> 
pliance  with  English  forms ;  and  it  was  therefiure  deary 
upon  the  very  fiice  of  the  instrument,  that  the  partial 
were  aware  of,  and  meant  to  comply  with,  all  the  fonii 
prescribed  by  the  law  of  EnglamL 

The  following  cases  were  cited,  Wright  ▼•  ManifiM[($)f 
Sheers  ▼.  Glasscock  (6),  Casson  ▼.  Dade,  (c) 


The  Lord  Chancellor  stated,  that  he  was  not 
fied,  that,  upon  all  the  evidence  in  the  case,  the  jury 
had  come  to  a  right  conclusion.  Had  there  been  any 
facts  from  which  .the  jury  might  have  fairly  inferredy 
that  the  will  was  attested  in  that  part  of  the  adjoining 
room,  where  the  attestation  would  have  been  in  the 
presence  of  the  testator,  the  Court  would  not  have 
disturbed  their  verdict ;  but  he  did  not  find  any  iact% 
from  which  such  an  inference  could  be  drawn.  The 
evidence  prq>onderated  so  strongly  on  one  side^  that  it 
was  almost  impossible  to  come  to  the  condnsion  m  a 
court  of  justice,  that  the  will  was  attested  in  the  Dnks^a 
bed*room ;  and  if  the  attestation  took  place^  not  in  tlM 

Dnkc^s 

(a)  iM.ijfS,  294.        {b)  Saik  688.   CarlL  81.   iJSg.M.  40f« 

(c)  1  Bro.  C.  C.  99. 


WiNCHILSSA 
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Duke's  bed-room,  but  in  the  adjoining  room,  there  was  not 

a  single  circumstance  from  which  the  presumption  could 

be  raised,  that  the  will  was  attested  in  that  part  of  the  v. 

room  which  was  opposite  to  the  door  communicating        auchofe, 

between  the  one  room  and  the  other.     If  it  had  been 

proved  that  Mr.  Dundas^  or  any  of  the  parties,  knew 

dtat  it  was  necessary  that  the  will  should  be  attested  in 

tlie  presence  of  the  testator,  that  would  have  been  a  cir- 

earastanoe  upon  which  the  jury  might  have  come  to  the 

coDdnsion,  that  the  Pembroke  table  had  been  removed 

fWmi  its  usual  place,  or  that  some  other  proceeding  had 

beM  taken,  in  order  that  the  attestation   might  be 

made  in  such  a  way  as  to  comply  with  the  requisition  of 

tbe  law*     But  at  present  there  was  nothibg  in  the  case 

to  lead  to  such  an  inferenfle;  and  the  onus  of  proof  lay 

npcm  the  party  setting  op  tbe  will. 

His  Lordship,  therefore,  refused  the  motion,  and  con- 
finned  the  order  of  the  Master  of  the  Rolls.  But,  as 
Sr  N^  C  Tindalf  who,  since  the  date  of  that  order,  had 
beeii  appointed  Chief  Justice  of  the  Common  Pleas,  had 
h^em  concerned  in  the  former  trials  as  counsel  for  those 
who  claimed  through  the  co-heiresses  at  law,  the  issue 
ordeorod  to  be  tried  in  the  King^s  Bench. 
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RoLu.  PRITCHARD  r.  ARBOUIN. 

JtUy  10. 
When  a  tetta-     JAMES  ARBOUIN^  by  bis  will  dated  the  SStb'tf- 

tor  directs  ft      ^^  * 

sum  to  be  laid         February  1821,  gave  the  entire  residue  of  his  e&cl% 

out  in  build-     ^ith  the  works  of  "  Baron  Sooedenborg,''  and   ««  The .'' 

ing  ft  church,  ^ 

the  bequest  if   Intellectual  Repository^^*  to  George  Pritchardy  Leonmi 

of  ron^^^  S/r^€^<?  Coxe,  and  rAoww^  Jows,  **  for  the  useful  pur- 
tion  being,  poses  which  had  been  explained  to  them/'  Tie  poi^ 
tion  to  build    poses  thus  referred  to  were  expressed  in  a  paper  dated 

includes  ft  the  15th  of  March  1821,  which  was  in  the  band-writimr 
direction  to 


purchase  land  of  and  signed  by  the  testator.  **  From  a  siDoere  dfr- 
^'^^®-P"y.  sire,"  said  he  in  that  paper,  **  to  promose  the  interoti 
ing,  unless  the  of  the  Lord's  New  Church,  I  hereby  request  Mr.  Gearp 
^^r^  Pritc/iard,  Mr.  Leonard  Streete  Coxe,  and  Mr.  Tkoma 
to  land  al"  Jones^  will  have  the  goodness  to  dispose  of  the  entire 
maiiK  *  residue  of  my  effects  entrusted  to  their  care  in  the  fit- 

lowing  manner."  In  the  directions  which  followed,  after 
disposing  of  a  part  of  a  sum  of  3  per  cent,  consols  stand- 
ing in  his  name,  he  proceeded  in  the  following  words:— 
<<  Fourthly,  to  keep  in  reserve  the  remainder  of  the 
3  per  cent,  consols,  and  to  sell  the  same,  when  an  oppor- 
tunity offers,  for  building  a  chapel  for  the  worship  of 
the  New  Church,"  (meaning  a  church  for  worship  a^- 
cording  to  the  doctrines  of  Baron  Swedenborg^)  *^  and 
to  contribute  the  same  towards  the  building  and  its 
support." 

The  Master  had  found,  that  tlie  religious  assodatioo, 
called  the  New  Church,  was  recognized  by  law,  in- 
asmuch as  ministers  belonging  to  it  complied  with  the 
conditions  required  by  tlie  toleration  act ;  that  it  adopted 
for  its  creed  the  doctrines  taught  in  the  works  of  Baron 

Swcdni' 
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Swedenhorgi  that,  at  the  date  of  the  will,  there  were  nu- 
merous chapels  or  buildings  set  apart  for  religious  wor^ 
ship  according  to  the  forms  and  principles  of  the  New 
Church ;  that  there  was  no  church  or  chapel  of  the  New 
Church  built  on  freehold  ground  in  England  at  the  date 
of  the  will,  but  that  two  such  chapels  had  since  been  built 
on  freehold  ground  at  Derby  and  Newcastle-upon-Ti/ne. 


1827. 


PftlTCHA&D 

V. 

AnBoniN. 


The  question,  upon  further  directions^  was.  Whether 
die  bequest  was,  or  was  not,  void  under  the  mortmain 
act? 

In  support  of  the  bequest,  it  was  argued  that  the  will 
did  not  contain  a  direction  to  lay  out  the  money  in  the 
purchase  of  land.  It  might  be  employed  in  building  a 
chapel  on  land  already  in  mortmain.  TTie  Attorney^ 
General  v.  Bowles  (a),  Brodie  v.  The  Duke  of  Chandos  (6), 
The  Attorney-General  v.  The  Bishop  of  Oxford  (c),  The 
Ailomey^General  v.  The  Bishop  of  Chester,  (d)  The 
words  of  the  will  did  not  even  require  that  the  money 
should  be  expended  in  building  a  chapel :  it  might  be 
applied  in  supporting  a  chapel,  and  maintaining  the 
worship  of  the  New  Church  in  it.  In  fact,  chapels  of 
the  New  Church  were  in  existence;  and  the  money  might 
be  legally  applied  according  to  the  intention  of  the 
testator. 


Mr.  Treskve  and  Mr.  Martin^  for  the  Plaintiffs. 

Mr.  Home  and  Mr.  Boteler,  for  the  Defendants. 

T^e  Master  of  the  Rolls,  referring  to  the  language 
of  Lord  Eldon  in  the  case  of  the  Attorney-General  v. 

DavieSf 

(a)  9  Ves,  860.547.  (e)  Cited  in  4  Fet,  451,  459, 

(i)  1  Bro.  C,  C  444.  n.  and  stated  in  1  Bro.  C.  C  444.  ft. 

(d)  1  Bro.  C.  C.  444k 

Vol.  III.  H  h 
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Paitchard 

V, 

Abbouin. 


Davies  {a\  stated,  that  it  was  the  settled  rule  of  con- 
struction, that  a  direction  to  build  is  to  be  considered 
as  including  a  direction  to  purchase  land  for  the  purpose 
of  building,  unless  the  testator  distinctly  pointed  to  some 
land  which  was  already  in  mortmain;  —  and  he  declared 
the  bequest  void. 


(a)  9  Vet.  544.  "  Whatever 
were  the  decisions  formerly, 
when  charity  in  this  court  re- 
ceived more  than  fair  consider- 
ation, it  is  now  clearly  estab- 
lished, and  I  am  glad  it  has  come 
back  to  some  common   sense. 


that,  unless  the  testator  distinctly 
points  to  some  land  already  in 
mortmain,  the  Court  nill  under- 
stand him  to  mean  that  an  in- 
terest in  land  is  to  be  purchased, 
and  the  gift  is  not  good.* 


tf 


Rolls. 

Jviif  10. 

Amort£agee  is 
entitled  to  be 
allowed,  in  ac- 
count against 
the  mort- 
gagor, all  ex- 
penses pro- 
perly incurred 
for  the  reco- 
very of  the 
mortgage- 
money. 


ELLISON  V.  WRIGHT. 

/^N  a  bill  for  redemption,  the  Master  of  the  Rolls 
^"^  gave  to  the  Defendant,  the  mortgagee,  the  costs 
of  an  action  which  he  had  brought  against  a  person  who 
had  joined  the  mortgagor  as  surety  in  a  bond  for  the 
mortgage  money,  the  fruit  of  the  action  being  lost  by 
the  insolvency  of  the  surety ;  and  His  Honor  stated 
the  principle  to  be,  that  the  mortgagee  was  oitided 
to  be  allowed,  in  account  against  the  mortgagor,  all  ex- 
penses properly  incurred  for  the  recovery  of  the  mort- 
gage money. 
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WALKER  V.  LODGE.  Ro^"- 

Jufy  10.  16. 

Y'HQMAS  WALKER,  the  son  of  John  Walker,  died  A  son  died  be- 
on   the    22d  December   1815,  having  by  his  wUl  £^Jg  J'Sf* 
charged  his  real  estate  with  payment  of  his  Jebts,  and,  dow,  towhom 
SMbject  thereto,  having  devised  all  hb  property,  real  and  prJS^y.  The 
personal,  to  his  widow.     John  Walker  the  father  made  w)n  s  ^^^ 
bis  will,  bearing  date  in  January  1816,   and  thereby  dent  for  the 
gave  an  annuity  for  her  life  to  the  widow  of  his  son  P?^?J^  ^i 
Thomas   Walker,  and  made  his  grandson,    the  son  of  father,  by  a 
Thomas  Walker,  his  residuary  devisee  and  legatee.     The  ^qi  ^^^ted 
real  and  personal  estate  of  Thomas  Walker  was  insuffi-  his  trustees 
cient  for  the  payment  of  his  debts ;  and,  on  the  15th  of  ^  p^^y  \^^ 
May  1816,  John  Walker  the  father  made  a  codicil  to  his  ^^'^  ^^bts, 
will,  whereby  he  directed  his  trustees  and  executors  to  the  son  of  his 

pay  the  debts  of  his  son  Thomas  Walker.  «>°  his  resi- 

^  -^  duarv  devisee 

and  legatee. 
The  question  in  thd  cause  was,  whether  the  father's  s^^ction  of  "^ 
assets  were  to  be  applied  in  payment  of  all  the  debts  of  the  father's 
Thomas  Walker,  so  as  to  leave  the  real  and  personal  heiSended 

estate  of  Thomas  clear  for  the  benefit  of  the  widow ;  or  only  the  pay- 
,     ,         ,  ,  !•    J  .  1        /•  mentofsuch 

whether  they  were  to  be  applied  m  payment  only  of  portion  of  the 

such  part  of  Thomas   Walker's  debts  as  his  real  and  ^®^*®  of  the 

son  as  his 
personal  estate  would  be  insufficient  to  pay.  son's  estate 

would  be  in- 
Mr.  Duckworth,  for  the  Plaintiff.  pg„ 

Mr.  Agar,  Mr.  Sharpe,  and  Mr.  Geldart,  for  the  dif- 
ferent Defendants. 


The  Master  of  the  Rolls. 

When  the  father  made  his  will,  the  period  of  his 
death  was  necessarily  uncertain ;  and  it  can  hardly  be 

H  h  «  con- 
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1827.  contended  that  he  considered,  that,  at  the  time  of  his 
death,  his  son's  estate  would  remain  unapplied  towards 
the  satisfaction  of  his  creditors,  and  meant  that  bb  own 
estate  should  fully  pay  all  those  creditors.  Some  of  them, 
it  is  admitted,  had  actually  been  paid  at  the  time  of 
making  the  codicil.  If  his  purpose  was,  by  bis  codidl, 
to  make  a  provision  for  the  widow  to  the  extent  of  the 
son's  estate,  that  purpose  would  have  been  differently 
expressed ;  and  it  must  be  observed,  that  this  provisioo 
for  the  widow  would  be  at  the  expense  of  his  grandson, 
the  son  of  his  son,  who  was  his  residuary  devbee  and 
legatee,  —  which  is  not  a  very  probable  purpose. 

I  think,  therefore,  that  the  true  construction  of  the 
father's  will  is,  that,  by  the  direction  to  pay  his  son's 
debts,  he  intended  only  the  payment  of  such  part  of  his 
son's  debts,  as,  after  the  due  application  of  the  son's 
estate,  should  remain  unsatisfied. 
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sale  of  land. 


ADAMS  V.  AUSTEN.  rolls. 

July  II.  15. 

nnHE  testatrix^  Barbara  Maria  Cockayne^  by  her  will,  A  general  de- 
-■•    dated  the  23d  of  May  1821,  gave  and  devised  to  ul^a^of  which 
trustees  and  their  heirs,  upon  certain  trusts  therein  men-  the  testatrix 
tioned,  all  her  shai*e  and  interest  in  a  particular  estate  dispose,  is  not 
therein  described,  **  together  with  all  other  the  manors,  agood  execu- 
messuages,  lands,  tenements,  and  hereditaments  whereof  -power  to  ap- 
sbe  bad  power  to  dispose."     At  the  time  of  making  her  P^h^chT^So 
will  she  had  no  power  of  appointment  or  disposition  arise  from  the 
over  any  other  lands  or  hereditaments ;  but  she  had  a 
reversionary  interest,  as  tenant  in  tail,  in  certain  other 
lands  under  the  will  of  the  late  Mr.  Serjeant  HilU  her 
maternal  grandfather. 

By  indentures  of  lease  and  release  bearing  date  the 
22d  and  23d  days  of  January  1823,  and  by  virtue  of 
a  common  recovery  which  was  afterwards  suffered, 
the  real  estates  of  Mr.  Serjeant  Hill  were  con- 
veyed and  assured  to  the.  use  of  Barbara  Cockayne 
Medlycoit  for  her  life,  and,  after  her  death,  to  the  use  of 
Charles  Tibbitts  and  Francis  Hurslj  their  heirs  and 
assigns  for  ever,  upon  trust  to  sell  the  same  or  to  convey 
the  same,  or  any  part  thereof,  in  exchange,  and  to  give 
or  take  money  for  equality  of  exchange,  and  in  like 
manner  to  sell  the  hereditaments  to  be  received  in 
exchange,  and,  after  payment  of  the  expenses  of  the 
trust,  and  of  a  sum  of  10,000/.,  to  pay  over  one  equal 
ninth  part  of  the  residue  of  the  monies  to  arise  from 
such  sales  or  exchanges  to  Thomas  Philip  Maunsell  and 
William  Adams,  upon  the  trusts  for  the  benefit  of  Bar- 
bara  Maria  Cockayne^  which  were  declared  concerning 

H  b  6  the 
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the  same  by  another  indenture  of  even  date  ivith  the  re- 
lease :  and  it  was  provided,  that  it  should  be  lawful  fi>r 
Tibbitts  and  Hurst  and  the  survivor  of  them  and  the  heirs 
of  such  survivor,  at  any  time  after  the  decease  of  Bar^ 
bara  Cockayne  Mediycott^  to  convey  the  hereditaments, 
or  any  of  them,  and  also  such  hereditaments  (if  any)  as 
might,  upon  partition,  be  received  in  exchange,  or  any  of 
them,  in  manner  following;  that  is  to  say,  as  to  suck 
of  the  hereditaments  as  should  be  allotted  as  the  share 
of  Barbara  Maria  Cockayne^  unto  and  to  the  use  of 
Thomas  Philip  Maunsell  and  William  Adams^  or  the 
trustee  or  trustees  for  the  time  being  under  the  in- 
denture of  even  date,  upon  the  trusts  therein  declared 
concerning  the  same.  It  was  also  declared  that  it 
should  be  lawful  for  Tibbitts  and  Hitrst  and  the  sur- 
vivor of  them  and  the  heirs  of  such  survivor,  to  cany 
into  execution  the  aforesaid  trusts  for  sale,  exchange^ 
and  partition,  or  any  of  them,  in  the  lifetime  of  Barbara 
Cockayne  Medlycotty  if  she  should  think  fit  to  concur 
therein. 


The  indenture,  referred  to  in  the  release,  and  of  evea 
date  with  it,  declared,  that,  Maunsell  and  Adams  and 
the  survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  should  stand  possessed  of 
all  such  principal  monies,  stocks,  funds,  or  securities  as 
should,  in  pursuance  of  the  said  indenture  of  release,  be 
paid  or  transferred  to  them  in  respect  of  the  ninth  share 
of  the  hereditaments  and  premises,  upon  the  trusts  therein 
mentioned ;  and  under  those  trusts  Barbara  Maria  Cock" 
ayne  had  a  power  of  appointing  her  share  of  the  monies 
to  arise  from  the  sale.  Power  was  also  given  them 
to  invest  the  monies  in  the  purchase  of  lands  to  be  con- 
veyed to  them^  in  trust  for  sale ;  and,  as  to  such  here- 
ditaments (if  any)  as,  upon  partition,  might,  in  pursuance 
of  the  indenture  of  release  of  even  date,  be  conveyed  as  the 

specific 
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specific  share  of  Barbara  Maria  Cockayne^  to  Maunsell, 
and  Adams^  or  the  trustees  or  trustee  for  the  time  being, 
it  was  declared  that  the  rents,  issues,  and  profits  of  such 
specific  share  should,  until  the  same  should  be  sold  in 
pursuance  of  the  trusts,  be  paid  or  applied  as  the 
dividends  or  interest  of  the  principal  money  to  arise  by 
the  sale  thereof,  or  the  stocks,  funds,  or  securities  to 
be  purchased  therewith,  would  be  payable  or  applicable 
in  case  such  sale  had  taken  place. 
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Adams 

V. 

Austen. 


After  the  execution  of  these  deeds,  Barbara  Maria 
Cockayne  made  a  codicil  to  her  will,  dated  the  27th  of 
April  1824,  and  duly  executed  and  attested  so  as  to 
pass  fireehold  estates. 

After  some  argument,  it  was  admitted  at  die  bar,  that 
the  codicil  was  a  republication  of  the  will,  so  that  the 
will  was  to  be  considered  as  brought  down  to  the  date 
of  the  codicil.  The  question  then  was.  Whether  the 
devise  in  the  will  to  the  trustees  ^*  of  all  other  the 
manors,  lands,  messuages,  and  hereditaments  whereof 
she,  the  testatrix,  had  power  to  dispose,"  would  operate 
as  an  appointment  of  the  monies  to  arise  from  the  sale 
of  the  settled  estates  ? 

At  the  dates  of  the  will  and  codicil,  and  at  the  death 
of  the  testatrix,  the  estates,  which  were  the  subject  of 
the  deeds  oi  January  1823,  remained  unsold;  and  Bar-^ 
bara  Cockayne  MedlycoU  was  still  alive. 

Mr.  Home  and  Mr.  Stuart^  for  the  Plaintiffs,  who 
were  mere  trustees. 

Mr.  Sugden  and  Mr.  Pemberton^  for  one  set  of  Tie* 
fendants. 


Hh  4 


Mr. 
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1827.  Mr.  Pepyi  and  Mr.  Hodgson^  for  other  DefendantSy 

who,  on  the  principal  question,  were  in  the  same  interest 
with  the  Defendants,  for  whom  Mr.  Sugden  appeared. 

Mr.  ShadvxUj  Mr.  Bickerstethj  and  Mx.KnigMj  ccnhriL 

.  The  following  cases  were  cited :  Guest  v.  WiUasey{a\ 
Hulme  V.  Heygate(b)j  Holmes  v.  CoghiU{c\  PaweUY. 
Loxdale.  {d) 

The  Master  (fthe  Rolls. 

This  is  merely  a  question  of  intention;  and  the  Court 
cannot  infer  that,  by  a  disposition  of  all  lands  of  which 
she  had  power  to  dispose,  she  meant  to  execute  a  power 
of  appointment  not  as  to  lands,  but  as  to  monies  to 
arise  from  the  sale  of  lands.  The  question  would  have 
been  very  different,  if  she  had  devised  the  settled  lands 
by  name.  It  might  then  have  been  argued,  that  by 
the  devise  of  the  land  she  meant  to  describe  her  interest 
in  the  land. 

(a)  2  Bingk,  489.  (c)  7  Vei.  409.     19  r«f.  SOi. 

{b)  1  Mer.  285.  [d)  tlB.^A.  291. 
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BARRY  w.  WREY.  ^o'^"- 

July  10.  16. 

THIS  was  a  bill  by  a  second  mortgagee  to  redeem  Where,  upon 
the  first  mortgagee  and  to  foreclose  the  mortgagor.  demDtion^nd 
After  the  usual  decree  to  have  the  accounts  taken,  the  foreclosure. 
Defendant)  the  first  mortgagee,  assigned  his  mortgage ;  asrims  ^"^^ 

and  the  assignee  was  brought  before  the  Court  by  a  mortgage, 

,  ,  ,  .,,  after  a  decree 

supplemental  bill.  for  the  usual 

accounts,  the 
mortgagor  is 
At  the  hearing  on   further  directions,  the  question  not  to  pay  the 

was,  whether  the  assignee  of  this  first  mortgagee  was  ^up?i^,n^^ 

entitled  to  the  costs  of  the  supplemental  bill.  bin,  which  is 

necessary  to 

bring  the  as- 

'Hit.  Agar  and   Mr.  Parker^   for  the  Plaintiff,   con-  signeeofthe 

tended,  that  the  party  who  came  to  redeem  ought  to  beforoS^ 
have  the  costs  of  the  supplemental  suit  from  the  first  Court 
mortgagee  and  his  assignee,  or,  at  least,  that  these  de- 
fendants ought  not  to  be  allowed  their  costs  of  pro- 
ceedings, which  bad  been  made  necessary  by  their  own 
voluntary  acts. 

Mr.  Ellison^  contrd. 

The  principle  of  the  Court  is,  that  a  mortgagee  can- 
not be  redeemed,  except  upon  the  terms  of  being  indem- 
nified ^gainst  all  costs  arising  out  of  his  legal  acts.  If, 
pending  a  suit,  a  mortgagee  assigns  his  security  vex- 
atiously,  and  for  the  purpose  of  harassing  those  who  are 
interested  in  the  equity  of  redemption,  there  would  be  a 
8u£Bcient  ground  to  justify  the  Court  in  departing  from 
the  general  rule.  No  such  special  ground  is  alleged  to 
exist  here ;  and  to  refuse  the  mortgagee  the  costs  of  the 
supplemental  suit  would  in  fact  be  to  say,  that  a  mort- 
gagee shall  not  assign  his  mortgage,  while  a  suit  to 
redeem  him  is  pending. 

The 
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1829. 


The  following  cases  were  cited :  Skipp  v.  fVyatt  (a), 
Durbaine  v.  Knight  (6),  WethereU  v.  Collins,  (c) 

TTie  Master  of  the  Rolls  held  that,  the  assignment 
being  made  after  the  decree  for  the  accounts,  the  mort- 
gagor could  not  be  charged  with  the  costs  of  the 
supplemental  bill. 


(a)  1  Cox,  353.  (A)  i  Vem.SlS. 


(c)  5  Mad.  ^SS. 


Rolls. 
July  16.  95. 

In  pauper 
suits,  the 
Court  will  not 
compel  a  soli« 
citor  to  act  for 
the  pauper; 
but  the  course 
is,  to  assign  to 
him  counsel 
and  a  six- 
clerk  ;  and  it 
IS  the  duty  of 
the  six-clerk 
to  appoint 
one  of  the 
sixty  clerks 
of  his  office  to 
act  on  the 
part  of  the 
pauper. 


LEWIS  V.  KENNETT. 

A    PARTY  had  been  duly  admitted  to  proceed  in 
forma  pauperis;  and  the  Court  had  assigned  to 
him  a  six-clerk  and  counsel. 

Mr.  PemberUm  now  applied  to  have  a  solicitor  ap- 
pointed to  act  in  the  cause  for  the  pauper ;  statingy  in 
support  of  the  application,  that  the  six-clerk  did  not  act 
and  could  not  be  compelled  to  act  as  solicitor,  and  thati 
without  the  appointment  of  a  solicitor,  the  assigning  of 
a  six-clerk  and  counsel  was  altogether  nugatory. 

The  Master  of  the  Rolls  direct  that  the  practo 
on  this  point  should  be  inquired  into ;  and,  on  a  sub- 
sequent day,  his  Honor  stated,  that  the  course  of  the 
Court  was  to  assign  merely  counsel  and  a  six-clerk  to 
the  pauper,  but  that  it  was  the  duty  of  the  six-derk  so 
named  to  appoint  one  of  the  sixty  clerks  of  bis  office 
to  conduct,  as  solicitor,  the  proceedings  on  the  part  of 
the  pauper. 
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COLLIER  V.  SQUIRE.  Rolls. 

Jufy  S6.  70. 

JOSEPH  MARTINy  previous  to  his  marriage  with  By  a  marriage 
t/     - -.  ^„  r        1  ^  settlement, 

Mary   Auany   transferred    to    trustees    a    sum    ot  stock,  the  pro- 

S7151.  3s.  ifd.  Navy  5  per  cent  annuities;  and,  by  a  P^^^^f^® 

settlement  made  in  contemplation  of  the  marriage,  and  fettled  on 

dated  the  7th  of  July  1807,  it  was  vntnessed,  that  the  ^8*  for  the 

^  ^  '  separate  use 

trustees  should  hold  the  stock,   upon  trust,  after  the  of  the  wife 
marriage,  to  pay  the  dividends  to   his  intended  wife  and'SteTha 
during  her  life  for  her  separate   use;    and  after   her  death,  for  the 
death,  to  transfer  the  stock  to  Joseph  Martin^  his  ex-  fuirived'her- 

ecutors,  administrators,   or  assiiirns,  in  case  he  should  but  if  he  died 

,     ,  m  her  life- 

survive  her ;  but,  in  case  he  should  die  before  her,  then,  time,  then  for 

after  her  death,  to  transfer  the  stock  as  Joseph  Martin  ^^^^  po^nj 

'        ^  ^  ^  as  he  should 

should  by  deed  or  will  appoint ;  and,  in  case  he  made  no  b^  deed  or 

appointment,  then  to  his  executors  and  administrator^.     ^^  in  ^'ftuUt 

ofappoint- 

The  marriage  was  solemnized.     Joseph  Martin  after-  executors  and 

wards  died  in  the  lifetime  of  his  wife,  havinir  made  a  a«iniinistra- 

^  tors:  the 

will,  dated  the  18th  July  1809.     In  that  will  he  took  no  husband  died 

notice  *»  the  wife's 
nouce  iife^e^  hav- 

ing  appointed  an  executrix,  but  without  exercising  his  power :  Held,  that  the  exe- 
cutrix was  not  entitled  to  the  stock  beneficially,  but  that  it  was  to  be  administered 
by  her  as  part  of  his  general  personal  estate. 

The  husband  by  his  will  bequeathed  as  follows :  —  "  And  unto  my  wife  (who  I 
make  full  and  wholly  executrix^  J  give  my  house,  with  all  my  household  furniture, 
as  also  all  my  plate,  china,  booKs,  Unen,  and  every  other  article  belonnnc  to  me, 
both  in  and  out  of  my  house,  and  which  may  not  be  herein  mentioned,  she  being 
•abiect  to  the  payment  of  all  my  just  debts,  funeral  and  testamentary  expenses: 
Held,  that  the  beneficial  interest  in  the  settled  stock  did  not  pass  to  the  wife. 

A  nephew,  who  was  the  heir-at-law  and  sole  next  of  kin  of  the  testator,  having 
taken  the  opinion  of  counsel  as  to  the  widow's  rights  under  her  husband's  will,  and 
beinfl  advised  that  she  took  the  residue  absolutely,  contracted  to  sell  to  her  a  house 
whida  had  descended  to  him  as  heir;  and  part  of  the  agreement  was,  that  he  should 
release  all  demands  against  her  as  executnx,  or  against  her  deceased  husband's  per- 
ional  estate :  a  general  release,  executed  in  pursuance  of  this  agreement,  was  held 
to  be  valid,  and  to  vest  the  stock  in  the  executrix  absolutely,  Uioogh  it  made  no 
specific  mention  of  the  stock. 
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1827*  notice  of  the  settled  stock ;  but,  after  giving  some  pecu- 
niary legacies,  and,  among  others,  a  legacy  of  lOOL  to 
his  nephew  WiUidm  Martin^  he  used  the  expressions 
which  follow :  —  <^  And  unto  my  wife,  who  I  make  full 
and  wholly  executrix,  I  give  and  bequeath  my  house, 
with  all  my  household  furniture  of  every  description,  as 
also  all  my  plate,  china,  books,  linen,  and  every  other 
article  belonging  to  me,  both  in  and  out  of  my  house, 
and  which  may  not  be  herein  mentioned,  she  being 
subject  to  the  payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses/' 

Upon  proving  the  will,  the  widow  represented  the 
personal  estate  as  under  the  value  of  3500/. 

In  May  1810,  shortly  after  the  death  of  Joseph 
Martin^  a  case  was  laid  before  the  late  Mr.  HoUist  oo 
behalf  of  William  Martin^  who  was  the  heir  at  law  and 
sole  next  of  kin  of  Joseph  Martin^  upon  the  quesUon, 
whether  the  whole  residuary  personal  estate  passed  to 
the  widow  oi  Joseph  Martin  by  his  will:  and  yLx.HcUid 
gave  his  opinion,  that,  under  the  appointment  of  ex- 
ecutrix and  the  bequest  to  her  in  the  will,  the  widow 
did  take  the  whole  residuary  estate  beneficially.  Thu 
case  made  no  mention  of  the  stock  which  was  the  subject 
of  the  settlement. 

About  the  same  time  the  widow  took  the  opinion 
of  the  late  Mr.  Johnson  upon  the  same  point ;  and  the 
case  laid  before  him  stated  the  amount  of  the.setded 
stock  and  the  trusts  declared  of  it.  Mr.  Jotmsoiis 
opinion  was  as  follows :  —  ^^  It  is  clear  that  this  will 
does  not  operate  as  an  appointment ;  but  Mrs.  Martin^ 
as  the  sole  executrix  of  her  late  husband,  is  entitled  to 
have  the  stock  and  dividends,  and  any  other  stock 
standing  in  his  name  at  his  deaths  or  in  the  name  of  any 
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other  person  in  trust  for  him,  transferred  and  paid  to 
her.  Whether  or  not  she  is  entitled  to  the  whole  bene- 
.fidally,  is  a  question  of  great  doubt  I  am  inclined  to 
think  she  is  so  entitled,  though  most  probably  the  next 
of  kin  will  be  advised  to  take  the  opinion  of  a  court  of 
equity  upon  the  subject." 


In  December  in  the  same  year,  William  Martin^  ex- 
ecuted a  deed  of  release  to  the  widow,  whereby,  — 
after  reciting  that  the  widow  had  agreed  to  purchase 
from  him,  for  a  sum  of  850/.,  a  freehold  house,  which 
bad  descended  to  him  as  heir  at  law  of  Joseph  Martin^ 
and  that  at  the  time  of  such  contract  it  was  agreed 
that,  upon  its  completion,  he  should  release  the  widow 
from  all  rent  which  had  accrued  due  in  ' respect  of 
the  house  sold,  she  having  occupied  the  same  since 
her  husband's  death,  and  ^'from  all  other  sum  and 
sums  of  money  whatsoever  and  howsoever," — the  said 
William  Martin^  ^^  in  pursuance  of  the  said  agreement, 
und  in  consideration  of  five  shillings  to  him  paid  by 
Mary  Martin^  and  for  divets  other  good  causes  and 
considerations,"  released  the  widow,  and  her  lands, 
goods,  and  chattels,  and  also  the  personal  estate  and 
eAectB  of  the  testator,  from  all  claims  which  he  had 
or  might  have  against  her  as  executrix  of  Joseph 
Martin^  or  against  the  personal  estate  and  effects  of  the 
testator,  <<  by  reason  of  his  being  nephew  and  heir  at 
law  of  Joseph  Martin^  or  a  legatee  named  in  his  will,  or 


n 


It  did  not  appear  that  William  Martin  was  apprised 
of  the  trusts  of  the  settlement  of  1807,  or  of  the  ex- 
istence of  the  stock,  or  that  the  case  laid  before  Mr. 
Johnson^  or  that  gentleman's  opinion,  had  been  com- 

monicated  to  him. 

WiUiam 
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1827.  William  Martin  survived  the  execution  of  this  release 

some  years,  and  then  died,  leaving  one  of  the  Defiend- 
ants  in  this  suit  his  executrix  and  residuary  legatee. 
The  widow  of  the  testator  died  in  1822 ;  and  the  lull 
was  filed  by  a  party  who  claimed  under  he»  will,  for  the 
purpose  of  obtaining  a  declaration,  that  she  became 
entitled  absolutely  to  the  settled  stock,  either  under  the 
will  of  her  husband  or  by  virtue  of  the  release  executed 
in  December  1810. 

Three  questions  were  made : 

First,  as  to  the  construction  of  the  settlement,  widi 
respect  to  the  limitation  to  the  executors  or  adminis- 
trators of  Joseph  Martin^  in  case  he  should  not  execute 
his  power  of  appointment : 

Secondly,  whether  by  the  will  of  Joseph  Martin  hb 
widow  took  his  whole  residuary  estate : 

Thirdly,  whether  the  release  executed  by  WHlum 
Martin  was  to  be  avoided. 

Mr.  Stigden  and  Mr.  Seymour^  for  the  Plaintiffi 

I.  The  reversionary  interest  in  this  sum  of  SllSL 
stock  /never  became  vested  in  Joseph  Martin  g  for  the 
stock  was  to  be  his  absolutely,  only  in  case  he  survived 
his  wife ;  and  that  event  did  not  happen.  If  he  died  in 
her  lifetime,  and  did  not  make  an  appointment,  the 
stock  was  by  the  settlement  expressly  limited  to  his  ex- 
ecutors or  administrators ;  and,  therefore,  upon  his 
death,  without  having  made  an  appointment,  his  widow, 
Mary  Martin^  as  his  executrix,  became  entitled  to  the 
stock  beneficially.  Sanders  v.  Franks  (a),  Evans  v. 
Charles,  (b) 

11.  If 

(«}  S  Madd.  147.  {b)  I  Ami.  128. 
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IL .  If  the  limitations  of  the  settlement  be  so  construed 
as  to  vest  the  absolute  property  of  the  stock,  subject  to 
the  wife's  life-interest,  in  Joseph  Martin^  the  words  of 
the  will  are  sufficient  to  pass  it.  The  testator,  in  ap- 
pointing his  wife  ^^  full  and  wholly  executrix,"  must 
have  meant  to  do  more  than  to  confer  merely  an  office 
upon  her.  The  bequest,  ^^  of  every  other  article  be- 
longing to  me,  both  in  and  out  of  my  house,  and  which 
may  not  be  herein  mentioned,"  is.  expressed  in  words 
sufficiently  large  to  comprehend  the  residue  of  his  pro- 
perty ;  and  that  such  must  have  been  his  intention,  is 
apparent  from  his  having  made  the  gift  subject  to  the  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses. 


III.  If  the  will  did  not  give  the  widow  the  beneficial 
reversionary  interest  in  the  stock  as  a  part  of  the  re- 
sidue, the  release  of  William  Martin^  the  only  person 
who,  as  sole  next  of  kin,  could  have  claimed  against 
her,  made  her  tide  perfect.  His  attention  had  been 
called  to  the  question  which  might  be  raised  on  the 
construction  of  Joseph  MartMs  will;  and  he  had 
taken  the  opinion  of  counsel  upon  it  Whether  he 
was  informed  of  the  existence  of  this  specific  sum  of 
stock,  cannot,  at  this  distance  of  time,  be  ascertained ; 
but  as  probate  duty  was  paid  on  3500/.,  he  must 
have  been  aware  that  the  residue  was  of  considerable 
value.  Under  these  circumstances,  it  is  made  part  of 
an  arrangement  relative  to  the  purchase  of  a  house, 
that  he  shall  release  all  claims  on  the  executrix  oi  Joseph 
Martin  and  on  Joseph  Martin's  personal  estate;  and 
such  a  release  is  executed  by  him.  He  survives  several 
years,  and  never  once  impeaches  it ;  and  it  is  not  till 
a  dozen  years  after  his  death,  that  a  person,  claiming 
under  him  as  a  volunteer,  alleges  that  the  release  ought 
not  to  be  treated  as  a  valid  instrument.  The  operation 
of  the  release  was  to  annex  the  beneficial  interest  to  the 

legal 
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1827.        legal  title  of  the  executrix ;  and  there  is  no  ground  on 
-,   ^  which  its  operation  can  be  abridged  or  annihilated. 


V. 


Squui*.  j^j.^  Tinney  for  Sarah  Martin^  who  claimed  through 

WiUiam  Martin. 

I.  The  limitation,  in  default  of  appointment,  to  the 
executors  or  administrators  of  Joseph  Martin^  would 
operate  for  the  benefit,  not  of  the  person  who  might 
happen  to  be  his  legal  personal  representative,  but  of  his 

• 

next  of  kin.  Bridge  v.  Abbot  {a),  Jennings  v.  GaUi' 
more{b)j  Long  v.  BlacJcall{c\  Horseman  v.  Abbey  {t^ 
Price  ▼•  Strange,  {e)  On  what  rational  ground  can  ft 
be  supposed,  that  the  settlor  intended  that  this  sum  of 
stock  should,  if  his  wife  survived  him,  belong,  after 
her  death  and  his  own,  to  the  person  who  miglit 
happen  to  fill  the  character  of  his  personal  repr^ 
sentative?  That  person  might  be  a  creditor,  or  one 
of  many  relations  standing  in  equal  d^rees  of  con- 
sanguinity. Suppose  that  Joseph  Martin  had  appointed 
some  other  person  than  his  wife  to  be  his  executor,  and 
that,  the  person  so  appointed  having  died  in  his  lifetimei 
a  creditor  had  taken  out  administration  with  the  ^oll 
annexed,  could  it  have  been  contended  that  such  an  ad- 
ministrator was  to  be  entitled  to  the  stock  absolutely? 

The  decision  in  Evans  v.  Charles  {g)  turned  on  the 
particular  nature  of  the  gift :  it  has  been  questioned  in 
Price  V.  Strange ;  and  it  can  afibrd  no  safe  rule  of  con- 
struction,  where  the  circumstances  are  not  predsdiy 
similar.  In  Sanders  v.  li^anks  {h)  the  gift  was  **  to  the 
executors  or  administrators  of  the  wife,  to  and  lor  his, 

her, 

(a)  5  Bro.  a  C.  SS5.  (tf)  6  Madd.  159. 

(6)  3  Fes.  146.  (g)  1  Afut.  188. 

(e)  5  Fes.  486.  (A)  2  Madd.  147. 
id)  lJac.tW.5Sl. 
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ber,  or  their  own  use  and  benefit;"  and  it  was  only  by        1827* 
reason  of  the  latter  words  that  the  Court  held  that  the 
administrator  took  beneficially. 

II.  If  the  stock  be  considered  as  having  remained, 
under  the  limitations  of  the  settlement,  the  absolute  pro- 
perty of  Joseph  Martin^  subject  to  his  wife's  life-interest, 
the  wife  takes  it  as  executrix ;  but  as  the  will  does  not 
contain  any  disposition  of  the  residue,  or  of  the  beneficial 
interest  in  this  stock,  and  as  the  executrix  has  a  legacy 
given  to  her,  she  becomes  a  trustee  of  the  residue,  in- 
cludii:\g  the  stock,  for  the  next  of  kin  of  her  husband. 
The  clause,  on  which  the  PlaintifiF  has  relied  as  an 
express  gjfl  of  the  residue,  is  the  following  —  <*  as  also 
all  my  plate,  china,  books,  linen,  and  every  other  article 
belonging  to  me,  both  in  and  out  of  my  house,  and 
which  may  not  be  herein  mentioned.*'  But  this  is 
merely  a  bequest  of  specific  things;  and  the  words 
<<  every  other  article"  must  be  confined  to  articles 
^fusdem  generis  with  those  which  had  been  mentioned  im- 
mediately before.  They  would  not  pass  money  actually 
in  the  house ;  much  less  would  they  pass  an  equitable 
interest  in  stock  or  the  general  residue  of  the  testator's 
property.  Trojffbrd  v.  Berrige  (a).  Chapman  v.  Hart  (6), 
Moore  v.  Moore  (c),  Jones  v.  Sejlon.  {d) 

III.  Thus,  on  the  death  of  Joseph  Martin^  the  bene- 
ficial reversionary  interest  in  the  settled  stock  became 
vested  in  William  Martin^  as  sole  next  of  kin ;  and  the 
only  question  is.  Whether  his  right  was  extinguished  by 
the  release  executed  in  1810  ?  In  equity,  that  instrument 
ought  not  Co  be  allowed  to  prevail.  The  850/.  was  the 
price  paid  for  the  house;  and  there  was  no  consider- 
ation for  the  release  of  all  claim  and  demand  against 

Mary 

(a)  1  Eq,Cat.  Abr.  201.  (r)  1  Bro.  C,  C.  127. 

(i)  1  Fes.  sen.  271.  (d)  4  Fes,  166. 

Vol.  III.  I  i 
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1827*        Mary  Martin  as  executrix,  or  against  the  personal  estate 
and  effects  of  her  husband.     William  Martin  was  not 
informed  of  the  existence  of  the  settled  stock,  or  of  th* 
trusts  of  the  settlement ;  he  knew  nothing  beyond  what 
appeared  on  the  face  of  the  will ;  and  it  was  impossible 
thence  to  collect  any  idea  of  the  nature  or  extent  of  \m 
rights.     The  executrix,  if  she  had  meant  to  deal  fairiyi 
would  have  communicated  to  him  the  case  laid  before 
Mr.  Johnson  and  the  opinion  given    upon   it.     Tbe^ 
release,  therefore,  was  executed  by  William  Martin^  Uk 
ignorance  of  his  rights,  and  without  consideration ;  aod 
the  executrix,  while  she  was  inducing  him  to  take  this 
step,  was  in  possession  of  information,  essential  to  a  fiiH 
understanding  of  his  situation,  which  she  did  not  impart 
to  him. 

Mr.  Barber  and  Mr.  J.  Eussellj  for  other  Defendant!* 


The  Master  of  the  Rolls. 

The  settled  stock  being  the  property  of  Joseph  Mar^ 
tin  before  the  marriage,  and  the  purpose  of  the  settle* 
ment  being  only  to  make  a  provision  for  the  wife  during 
her  life,  the  presumed  intention  must  be^  that,  after  her 
death,  it  was  again  to  become  a  part  of  the  estate  ef 
Joseph  Martin ;  and  by  the  limitation  to  the  executors 
or  administrators  of  Joseph  Martin  I  cannot  intend,  that 
it  was  meant  as  a  gift  by  him  to  the  uncertain  person 
who  might  happen  to  obtain  letters  of  administration  of 
his  property.  His  purpose  must  have  been,  that  the 
stock  was  to  be  administered  by  his  executors  or  ad- 
ministrators as  a  part  of  his  general  personal  estate. 

I  am  not  warranted  to  declare,  that  the  whole  residuary 
estate  of  Joseph  Martin  passed  to  his  widow  by  his 
will.     The  words  —  "I  make  her  full  and  wholly  ex- 
ecutrix"— 
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ecutrix'* — have  no  certain  meaning  beyond  an  intention 
that  she  should  be  sole  executrix.     The  gift  to  her  of 
**  every  other  article  belonging  to  me,  both  in  and  out 
of  my  house,  and  which  may  not  be  mentioned  herein," 
cannot  reasonably  be  considered  as  extending  to  stock. 
The  articles  mentioned  were  household  furniture,  plate, 
china,  books,  and  linen ;  and  he  could  scarcely  say  of 
stock,  that  it  mi^ht  not  be  mentioned  or  included  in  the 
articles  specified.     No  certain  inference  arises  from  the 
direction  that  the  gift  to  her  should  be  subject  to  the 
payment  of  legacies,  debts,  and  funeral  expences ;  for 
the  specific  gift  might  be  so  subject. 


The  remaining  question  is  as  to  the  release.  It  is 
said,  no  adequate  consideration  was  given  for  this  release. 
The  sole  next  of  kin  had  been  advised  by  high  autho- 
rity, that  be  had  nothing  to  pass  by  his  release ;  and, 
where  disputed  claims  are  compromised,  the  party 
actually  entitled  cannot  afterwards  claim  the  value  of 
his  rights.  It  is  said  further,  that  he  was  ignorant  of 
the  existence  of  the  stock.  At  this  time  of  day,  that 
fiict  cannot  be  ascertained.  He  was  perfectly  well 
aware  of  the  question  as  to  the  widow's  claim  to  the 
whole  residuary  estate  ;  and  the  circumstance  that,  upon 
proving  the  will,  she  had  sworn  that  the  personal  estate 
was  only  under  the  value  of  S500/.,  of  which  be  cannot 
be  presumed  to  have  been  ignorant,  must  have  apprised 
him,  that  this  (]uestion  was  of  considerable  value.  To 
avoid  this  release  now  would  be  to  act  upon  mere  con- 
jecture. 


It  must,  therefore,  be  declared,  that,  by  the  effect  of 
the  will  of  Joseph  Martin  and  by  the  release  of  William 
Martin^  the  widow  became  entitled  to  the  settled  stock 
as  a  part  of  the  general  personal  estate  of  Joseph 
Martin, 

li  2 
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Rolls. 

^"^y  27. 50.  SCOTT  V.  NICOLL. 

HAMPSON  V.  NICOLL. 


The  hdr  of  A    MORTGAGEE  filed  a  bill  of  foreclosure,  and 

gagee,  to  ^^  before  the  cause  came  to  a  hearing.     The 

whom  the  le-  suit  was  revived  by  his  executor :   but  the  heir  of  the 

gal  estate  m  . 

the  mortcaged  mortgagee  was  not  made  a  party  to  the  bill  of  re- 

5'^'"nded*^  ^ivor.     The  suit  now  came  on   to  be  heard;   and  a 

a  necessary  question  was  made,  whether  the  heir  of  the  mortgagee^ 

of  f^ecliMure  ^"  whom  the  legal  estate  of  the  mortgaged  premises  had 

filed  by  the  become  vested,  was  not  a  necessary  party, 
executor  of 
the  mort- 

^&^  Mr.  Home  and  Mr.  Rose^  for  the  Plaintiffi. 

Mr.  Bethelii  for  the  Defendant 


The  Master  of  the  Rolls. 

In  the  case  of  Wood  v.  WiUiams  (a),  a  bill  of  fore 
closure  was  filed  by  the  cestuique  trust  of  a  mortgage; 
and  I  there  considered  that  the  trustee  of  the  legil 
estate  must  be  a  party,  in  order  that  the  mortgagor 
might  have  the  benefit  of  an  order  of  the  Court  for  c 
reconveyance,  in  case  he  should  redeem.  The  same' 
principle  applies  here,  where  the  heir  of  the  mortgagee 
is  a  trustee  of  a  legal  estate  for  the  executor. 

(a)  4  Madd,  IBS. 
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Rolls. 

JOHNSON  V.  TELFORD.  Jufy5i. 

TN  this  case  there  was  a  decree  for  an  account  against  An  executor 

the  executors  and  trustees  of  a  testator,  whose  affairs  or  trustee  is 

.  not  entitled  to 

had  been  left  in  such  a  situation  as  to  require  much  pro-  be  allowed 

fessional  assistance  in  the  administration  of  the  assets.  22,„  j^c  ^'*^*" 
In  taking  the   accounts,    the  executors  claimed  credit  amount  of 
for  31S5/.,  as  the  amount  of  bills  of  costs  which  they  ^hich  he  has 
had  paid  to  their  solicitor  in  the  course  of  seven  years ;  P**^  bond  fide 
and,   in  support  of  their  discharge,  they  produced  the  citor  to  the 

bills  and  receipts  for  the  amount      None  of  the  bills  ?"**»  and  the 

,  ,  Master,  with- 

had  been  taxed.      The  amount  being  objected  to  by  out  regularly 

some  of  the  parties  beneficially  interested,  the  Master  biiu°w'u* 

did  not  proceed  to  a  regular  taxation  of  the  bills,  but  derate  their 

handed  them  over  to  the  proper  officer  to  be  looked  *™®"° 

over  and  moderated ;  and  the  result  was,  that  about  292U 

was  deducted  by  small  abatements  from  a  multitude  of 

charges.     These  sums  the   Master  disallowed   to   the 

executors  and  trustees  in  their  accounts ;  and  they  took 

an  exception  to  his  report  in  respect  of  the  deduction 

and  disallowance  of  the  292/. 


Mr.  Temple  and  Mr.  Knight^  in  support  of  the  ex- 
oeptions. 

These  executors  and  trustees  have,  from  time  to  time, 
paid  the  bills  of  costs  of  the  solicitors  to  the  trust,  in  the 
same  way  as  any  private  gentleman  would  have  paid 
the  bills  of  his  own  solicitor :  they  have  not  been  guilty 
of  any  negligence  ;  and  absence  of  good  faith  cannot  be 
imputed  to  them.  It  is  not  the  duty  of  a  trustee  to 
insist,  in  every  case,  on  the  taxation  of  bills  of  costs  of  the 
solicitor  to  the  trust;  and,  in  the  present  instance,  the 

I  i  S  taxation 
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1827*        taxation  of  the  bills  against  the  solicitor  would  probably 

\.  ^  have  occasioned  an  expense  exceeding  the  sum  which 

Johnson  ^  . 

r.  has  been  struck  off.     If  cestuis  que  trust  wish  to  have 

izLFORD.  ^^  i^jjjj,  qP  ^jQgjg  taxed,  it  is  competent  to  them  to  ob- 
tain an  order  of  taxation^  and  to  use  the  name  of  the 
trustee  in  the  proceedings ;  Hazard  v.  Lane  {a) ;  but  if 
they  do  not  choose  to  take  that  course,  and  a  trustee 
honestly  pays  bills,  which  on  the  face  of  them  appear  to 
be  moderate,  it  is  not  reasonable  to  disallow  in  bis  ac- 
counts any  part  of  the  sums  which  he  has  so  paid,  on 
the  ground  that,  on  taxation,  some  small  abatements  in 
the  charges  might  have  been  made.  This  species  of 
quasi  taxation,  if  sanctioned  at  all,  ought  to  be  applied  as 
against  the  solicitor,  and  not  as  against  the  trustee. 

The  Master  of  the  Rolls. 

To  allow  this  exception  would  be  to  overturn  a  pnc- 
tioe  which  has  long  prevailed  in  the  Master's  office^  and 
which  is  rather  a  matter  of  indulgence  than  of  hardship 
upon  executors.  It  cannot  be  contended,  that  an  exe- 
cutor Is  to  be  allowed  without  question  whatever  aom 
be  thipks  fit  to  pay  to  his  solicitor ;  and  the  prin^le  of 
moderating  the  bill  by  a  deduction  from  charges^  which, 
upon  the  &ce  of  them,  are  irr^plar  or  exceasivei  instead 
of  submitting  the  bill  to  taxation,  is  great  liberaliQr 
towards  an  executor. 

(a)  S  Mer,  285. 
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VAWSER  V.  JEFFERY.  "^"^^  ^^'  ^^• 

18S8. 
Dec,  S, 

QUYLOTT  COWHERDy  by  his  will,  dated  the  24th  A  testator, 

of  April  n94fy  devised  certain  lands,  partly  copyhold,  fr^holds  and 
to  the   persons   therein  named.      The   copyholds  had  copyholds  to 
been  surrendered  to  the  use  of  his  will ;  and  portions  of  gons  after-^ 

them  were  comprised  in  the  same  sets  of  limitations,  in  wf**^^  execut- 
_  .  ,  ed  a  settle- 

ravour  of  the  same  devisees,  with  parts  of  the  freehold  ment  in  con- 
estate.  '         templatipn  of 

his  marnaee, 
by  which  ne 

By  indentures  of  lease  and  release,  dated  the  14th  golJThefree- 
and  15th  of  February  1800,  executed  in  contemplation  holds  to  trus- 
of  the  marriage  of  Guylott  Cowherd  with  Anna  Buddy  —  heirs,  to  the 

reciting  that  it  had  been  agreed,  in  order  to  make  a  pro-  ^®®.°^t^.™??F 
,  ,       °  &         '  .       ,  .        dunnc  his  life^ 

vision  for  Anna  Buddy  in  case  she  should  survive  him,  and  i&er  his 
that  he  should  charge  certain  real  estates  with  the  pay-  j,^nt thatthe 
ment  of  a  yearly  rent-charge  of  300/.  by  way  of  jointure  wife  might  re- 
fer her  during  her  life,  —  GtyloU  Cowherd  did  bargain,  a^ienuchargef 
sell,  release,  and  confirm  unto  Charles  Lea  Jeffery  and  ^^i^  ^^  •®- 
Daniel  Burley  and   their   heirs   several   freehold   and  ers  of  distress 
copyhold  estates  therein  described  (comprising  some  of  ^^  ^^^*  *? ^ 
those  freeholds  and  copyholds  which  he  had  devised),  years ;  and, 
to  hold  the  same  to  them,  their  heirs  and  assigns,  to  the  ren{!^haree 
use  of  Guylott  CcnxJierd  and  his  heirs  until  the  solemniz-  and  the  term, 
ation  of  the  marriage,  and  thenceforward  to  the  use  of  ^^  settlor 

Gmloti  Carjoherd  and  his  assiirns  during  his  life,  without  his  heirs  and 
.  ,  n  I       P        1  •      1  1       assigns;  and 

impeachment  ot  waste;   and,  after  his  decease,  to  the  he  covenanted 

intent  that  Anna  Budd  and  her   assi/zns,  in  case  she  tp  surrender 

°     '  the  copyholds 

should  to  the  uses  of 
the  settlement. 
The  marriage  was  solemnized,  and  the  testator  died,  leaving  his  wife  surviving, 
without  having  surrendered  the  copyholds  to  the  uses  of  the  settlement:  the  cove- 
nant to  surrender  did  not  operate  as  an  entire  revocation  of  the  devise  of  the  copy* 
holds,  but  was  a  revocation  only  so  far  as  the  particular  purposes  of  the  settlement 
required. 

li  4 
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1827.  should  survive  him,  should  receive  during  her  lifei  in 
bar  of  dower  and  thirds,  a  yearly  rent-charge  of  SOOL9 
to  be  issuing  out  of  the  before-mentioned  lands,  with 
powers  of  distress  and  entry,  and  subject  thereto,  to  the 
use  of  Charles  Lea  Jeffery  and  Daniel  Bwrley^  thdbr 
executors,  &c.  for  the  term  of  ninety-nine  years  from 
the  decease  of  Guylolt  Ccmherd;  remainder  to  the  use 
of  Gtylott  Cowherd^  his  heirs  and  assigns.  A  power 
of  leasing  was  given  to  Guylolt  Ccnoherd  during  his 
life :  and  he  covenanted  with  the  trustees  to  surrender 
and  assure  such  parts  of  the  premises  as  were  copyhold 
to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes  declared  in  the  indenture  of  release.  The  trasts 
of  the  term  of  ninety-nine  years  were  merely  for  better 
securing  the  wife's  annuity. 

Guylolt  Cowherd  died  in  May  1801,  leaving  his  widow 
surviving,  and  without  having  surrendered  any  of  his 
copyhold  estates  to  the  uses  of  the  settlement. 

The  bill  was  filed  by  the  persons  who  were  his  co- 
heiresses at  law  and  by  the  custom,  against  the  trustees 
of  the  settlement,  the  widow,  and  the  devisees  named  in 
the  will  of  1794. 

There  were  two  questions  in  the  cause : 

First,  whether  the  devise  of  thefreeholds  was  revoked  by 
the  conveyance  made  by  the  settlement  of  February  1800. 

Secondly,  whether  the  devise  of  the  copyholds  was 
revoked  by  the  covenant  to  surrender  them  to  the  uses 
of  that  settlement 

On  the  8th  of  February  1810,  Sir  William  Grant* 

made 

*  The  case  in  this  stage  is  reported  in  16  Vaey,  519.,  wheie  the 
settlement  is  more  fully  stated. 
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made  a  decree,  which  declared  "  that  the  will  was  re- 
voked as  to  the  freehold  estate  by  the  settlement  bearing 
date  the  1 5th  of  February  1 800,  and  that  the  will  as  to 
the  copyholds  was  revoked  in  equity  by  the  covenant  in 
the  settlement  to  surrender  the  copyholds  to  the  uses 
of  such  settlement." 
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From  this  decree  the  devisees  appealed. 

On  the  argument  of  the  appeal,  Lord  Eldjon  *  was  of 
opinion,  that  the  devise  of  the  freeholds  was  revoked  by 
the  subsequent  conveyance ;  and,  as  to  the  other  point, 
he  directed  a  case  to  the  Court  of  King's  Bench.  The 
case  stated,  that  an  actual  surrender  to  the  uses  of  the 
settlement  had  been  made;  and  the  question  was, 
whether  the  devise  of  the  copyholds  was  revoked  by  that 
surrender. 


The  Judges  of  the  Court  of  King's  Bench  f  certified, 
that  the  surrender  of  the  copyholds  made  by  Guylott 
Cowherd  to  the  uses  of  the  settlement  did  not  revoke 
the  surrender  to  the  use  of  his  will  and  the  devise 
of  such  copyholds. 

On  this  certificate,  the  case  was  again  argued  before 
Lord  Eidon  on  the  equity  reserved ;  but  no  judgment 
bad  been  pronounced  when  his  Lordship  retired  from 
office. 


It  was  re-argued  before  Lora  Lyndhurst. 

Sir  Charles  Wetherelly  Mr.  Serjt.  Saiven^  and  Mr. 
Wilbrahami  for  the  Appellant. 

Mr. 


•  The  argument  before  Lord  f  The  argument  in  the  Court 
BidoHf  on  the  appeal^  b  reported  of  King's  Bench  is  reported  in 
in  S  SuHifuU  268.  SB.^A.  46S. 


18S7. 
July  16,  17. 


Mi 
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1827.  Mr.  Roupett  and  Mr.  JVheaib/y  contra. 


On  behalf  of  the  appellant  the  point  made  was,  that 
the  devise  of  the  copyholds  could  not  be  revoked  by  the 
covenant  to  surrender  them  to  the  uses  of  the  setdement, 
since  such  a  covenant  could  not  have  a  greater  effect 
than  the  surrender  itself  would  have  had ;  and  the  Court 
of  Kinor's  Bench  had  decided  that  an  actual  surrender 

o 

would  not  have  been  a  revocation. 


On  the  other  hand,  it  was  argued,  that  the  case  was 
not  disposed  of,  even  if  the  certificate  were  not  questioned. 
The  Court  of  King's  Bench  had  stated  what  the  effect 
of  a  surrender  would  have  been ;  but  they  had  not  said 
what  would  have  been  the  consequence,  if  a  surrender 
had  been  made  to  the  uses  of  the  settlement,  and  the 
trustees  had  been  actually  admitted  under  that  sur- 
render. A  surrender  alone  would  not  have  been  aa 
execution  of  the  trusts  of  the  setdemcnt;  it  must  have 
been  followed  by  the  admittance  of  the  trustees;  and 
the  question  was,  whether  the  change  of  estate,  which 
would  have  been  thus  effected,  must  not  have  operated 
as  a  revocation  of  the  prior  devise.  That  question  was 
not  touched  by  the  certificate. 


It  was  further  argued,  that  the  decision  of  the  Court 
of  King's  Bench,  even  on  the  subordinate  question  which 
the  certificate  purported  to  decide,  could  not  be  sus- 
tained. It  appeared  to  have  proceeded  mainly  on  the 
two  authorities  of  Roe  v.  Griffiths  (a)  and  JTtrustaii 
V.  Cunningham,  [b)  Of  these  the  former  did  not  turn 
principally  on  the  doctrine  of  revocation  ;  and  as  to  the 
latter,  Sir  Wm.  Grant  had  observed,  that  the  question  of 
revocation  could  not  even  arise  in  it.    One  inconsistency, 

flowing 

(fl)  4  Burr.  1952.        {h)  t  BlackH.  1040. 
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flowing  from  the  doctrine  asserted  by  the  certificate,  was, 
that  the  clear  intention  of  the  testator,  that  certain  parts 
of  his  copyhold  estate  and  certain  parts  of  his  freehold 
estate  should  go  together  to  the  same  persons,  was  de- 
feated. The  devise  being  revoked  as  to  the  freeholds, 
it  must  be  assumed  that  it  was  not  the  intention  of  the 
testator  that  the  will  should  carry  the  freeholds  to  the 
devisee;  and  as  the  copyholds  and  freeholds  were  not 
to  be  severed,  must  it  not  be  inferred,  that  it  was 
equally  his  meaning,  that  the  will  should  not  operate 
on  the  copyholds  ? 


1827. 


The  Lord  Chancellor. 

A  person  of  the  name  of  Guylot  Cowherd^  being  seised 
of  certain  freehold  and  copyhold  estates,  and  having  in 
1794  surrendered  the  copyholds  to  the  use  of  his  will, 
made  a  will  disposing  of  the  freehold  and  copyhold 
estates  in  different  portions  to  different  individuals. 
Afterwards,  in  the  year  1800,  he  executed  a  settlement 
in  contemplation  of  his  marriage,  which  subsequently 
took  effect;  and  the  settlement  contained  a  covenant 
to  surrender  the  copyhold  estates  to  the  uses  of  the 
settlement. 

When  the  case  came  on  before  Sir  JVilliain  Grants 
then  Master  of  the  Rolls,  he  was  of  opinion  (and  that 
point  is  not  now  contested),  that  the  settlement  was  a 
revocation  of  the  will,  as  far  as  related  to  the  freehold 
property  {a) ;  but  he  thought  that  the  question  as  to  the 
copyhold  estate  was  subject  to  a  different  consideration. 
He  said,  upon  the  authority  of  several  cases  to  which  he 
referred  —  Ryder  v.  Wager  (J),  Cotter  v.  Layer  (c),  and 

KnoUys 


18S8. 
Dec.  5* 


(a)  17  r«.5S6.         (A)  2  P.  Wmt,  328.  (c)  2  P,  Wms,  622. 


idi* 


1828. 
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KnoUys  v.  Alcock  (a),  that  an  agreement  to  convey  would 
constitute  in  a  court  of  equity  a  revocation ;  that  here 
was  a  covenant  to  surrender;  that,  in  Jiis  judgment} if 
a  surrender  had  actually  been  made  to  the  uses  of  the 
settlement,  it  would  have  amounted  to  a  revocation  of 
the  will;  and  that,  as  the  covenant  to  surrender  was 
equivalent  to  the  surrender  itself,  he  was  of  opinicNi 
that  the  will  was  revoked  as  far  as  related  to  the  cofij' 
hold  property. 


Lord  Eldoriy  when  the  case  came  b^ore  him,  en- 
tertained doubts,  whether  the  surrender,  if  made,  would 
have  amounted  to  a  revocation  of  the  will,  so  far  as 
related  to  the  copyhold  property ;  and  he  directed  a 
case  for  the  opinion  of  the  Court  of  King's  Bench.  He 
said  —  ^  The  efiect  of  a  surrender  is  a  purely  legal 
question :  if  the  present  case  can  be  distinguished  from 
Cave  V.  Holford  (J)\  it  is  material  that  it  should  be  so  dis- 
tinguished by  a  court  of  law ;  and  to  such  a  court  the 
question  must  be  addressed  (the  surrender  being  stated 
to  have  been  made),  quite  clear  of  all  considerations  of 
equitable  revocation.' 

In  consequence  of  this  opinion,  it  was  referred  to  the 
Master  to  prepare  a  surrender  conformably  to  the  set- 
tlement; that  surrender  was  prepared,  and  not  quel- 
tioned ;  and,  as  appears  to  me  from  the  best  cod- 
sideration  I  can  give  to  the  instrument,  it  conformed 
substantially  to  the  covenant,  at  least  for  the  purposes 
of  the  present  question. 

The  case  was  argued  before  the  Court  of  Kii^s 
Bench  :  and  the  four  Judges  of  that  Court  certified,  that, 

'     in 


(a)  5  Vet.  648. 


{b)  8  Fei.jun.  604. 
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in  their  opinion,  the  surrender  of  the  copyhold  property 
to  the  uses  of  the  settlement  did  not  amount  to  a 
revocation  of  the  will,  as  far  as  related  to  the  copyholds. 
That  opinion  of  the  Court  of  King^s  Bench  has  been 
contested  in  the  argument  here :  but  it  does  not  appear 
to  roe  that  it  is  contested  upon  any  solid  grounds.  It 
seems  to  me  impossible  to  impeach  the  grounds  on 
which  the  decision  of  the  Court  of  King's  Bench  was 
founded. 


When  a  copyholder  surrenders  to  certain  uses,  all  the 
estates,  which  are  created,  are  not  necessarily  new  estates ; 
they  are  new  estates  only  in  so  far  as  the  uses,  to  which  the 
surrender  is  made,  differ  from  the  estates  which  existed 
in  the  surrenderor  at  the  time  of  the  surrender.  That 
is  the  doctrine  to  be  collected  from  Roe  v.  Griffiths  (a) 
and  Ttirustout  v.  Cunningham  (i),  but  more  fully  and  dif- 
fusely "explained  in  Mr.  Feani^s  work  (c) ;  and  it  was 
upon  the  principle  of  those  cases,  that  the  Court  of 
King's  Bench  founded  their  judgment  They  said,  on 
looking  at  the  surrender,  that  it  was  clear  that  the  object 
of  it  was  merely  to  create  a  rent-charge,  and  to  create 
an  interest  in  the  land  as  a  means  of  giving  effect  to 
that  rent-charge,  and  of  securing  the  payment  of  it. 
By  the  surrender,  therefore,  nothing  more  passed  out  of 
the  surrenderor  than  was  necessary  for  those  purposes. 
When  a  surrenderor  surrenders  what  in  terms  returns 
to  himself,  he  takes  that  interest  not  as  under  the  sur- 
render but  as  part  of  his  old  estate;  he  is  in  of  his 
old  estate.  In  this  case,  therefore,  all  the  estate  which 
was  not  conveyed  by  the  surrender,  and  did  not  pass 
by  it  for  the  purpose  of  securing  the  rent-charge  of  SOO/. 
a  year,  remained  in  the  surrenderor,  not  as  under  the 

surrender, 

(a)  4  Burr,  1952.  Q>)  8  Blacktt,  1046. 

(c)  Feame  on  CanimgefU  Remamden,  68—70. 
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surrender,  but  in  respect  of  his  old  estate.  The  estaU 
in  tliat  respect  did  not  undergo  any  change.  If  it 
underwent  no  change,  (as  is  clearly  the  doctrine  of  the 
cases  I  have  referred  to),  then  it  follows  that  what  was 
done  did  not  constitute  a  revocation  with  respect  to  the 
copyhold  property;  that  is,  it  did  not  operate  as  an 
entire  revocation,  but  was  a  revocation  only  as  to  the 
partial  interest,  the  new  estate,  which  was  created  by 
the  surrender. 


It  was  supposed,  when  the  case  came  here,  that  the 
observation  of  the  Master  of  the  Rolls  upon  the  case  of 
ThrustotU  V.  Cwmingham  was  not  sufficiently  attended 
to  by  the  Court  of  King's  Bench ;  but,  on  referring  to 
a  manuscript  report  of  what  passed  in  the  Court  of 
King's  Bench  on  that  occasion,  I  find  it  was  fully  con- 
sidered, and  tliat  the  very  observation  of  the  Master  of 
the  Rolls  was  strongly  pressed  upon  the  Court  by  the 
present  Solicitor-General.  The  case  of  Thmstoul  v. 
Cunningham  is  certainly  not  a  case  of  revocation ;  it  b 
a  case  establishing  the  principles  to  which  I  have  ad- 
verted with  respect  to  the  legal  efiect  of  a  surraider 
upon  the  estate  of  the  surrenderor,  in  reference  to  the 
estates  that  arise  under  the  surrender. 

Again,  when  the  case  came  here,  it  was  supposed, 
adverting  to  the  short  printed  report,  that  it  had  not 
undergone  much  consideration  in  the  Court  of  King^s 
Bench ;  but,  looking  at  the  manuscript  report,  I  find 
that  it  underwent  much  consideration,  and  that  the 
Court  itself  took  a  great  share  in  the  discussion.  Frooi 
the  beginning  to  the  end,  the  Court  were  actors  in  the 
argument. 


If,  then,  this  is  a  pure  question  of  law,  -—  if  it  has  been 
decided  by  a  conrt  of  law,  —  if,  in  my  judgment,  there 

is 
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is  no  ground  for  impeaching  that  decision,  —  if  the  prin- 
ciples upon  which  that  decision  rests  are  solid  prin- 
ciples, —  what  is  the  consequence  ?  The  judgment  of  the 
Master  of  the  Rolls  was  founded  upon  the  assumption 
that  a  surrender,  if  actually  made,  would  have  been  a 
revocation ;  that  a  covenant  to  surrender  was,  in  this 
Court,  tantamount  to  a  surrender;  and  that,  therefore, 
there  had  been  a  revocation.  But  if  the  foundation 
fails,  the  whole  of  that  which  is  built  upon  it  must 
also  fall. 


1828. 


Vawser 

V, 

Jeffzby. 


There  was  another  point,  which  was  supposed  not  to 
have  been  sufficiently  considered  by  the  Court  of  King's 
Bench ;  namely,  whether  there  was  not  in  this  case  an 
intention  to  revoke?  But  in  fact  that  question  was 
much  considered.  The  greater  part  of  the  Solicitor 
General's  argument  turned  on  that  point.  He  con- 
tended, that  it  was  the  intention  of  the  testator  that  the 
freeholds  and  copyholds  should  go  together,  and  that^ 
as  there  was  a  revocation  with  respect  to  the  freeholds, 
he  must  have  intended  to  revoke  the  will  as  to  the  copy- 
holds also.  The  answer,  which  the  Court  of  King's 
Bench  gave  to  that  argument  (and  it  is  a  decisive 
answer),  was,  that  the  will  was  revoked  as  to  the  free- 
holds, not  by  any  manifestation  of  intention  on  the  part 
of  the  testator,  but  by  the  change  that  had  taken  place 
in  his  estate  ;  and,  therefore,  that  the  revocation  of  the 
will  as  to  the  freeholds  did  not  afford  any  ground  for 
inferring,  that  there  was  an  intention  to  revoke  the  de- 
vise of  the  copyholds. 


For  these  reasons  I  am  of  opinion,  that  the  decree 
of  the  Master  of  the  Rolls  must  be  reversed,  in  so  far 
as  it  declares,  that  the  testator's  will  was,  as  to  the 
€opy holds,  revoked  in  equity  by  the  covenant  in  his 
marriage  settlement  to  surrender  the  copyholds  to  the 
of  that  settlement. 
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Sm  WINTER  v.  LORD  ANSON. 

By  an  agree-     THHE  facts  of  this  case  are  stated  in  1  Simon  and 

estate,  the        following  judgment  of  the  Lord  Chancellor. 
purchase-mo- 
ney, with  in- 
terest, was  to        The  Plaintiffs  appealed  from  the  Vice-Chancellor^s 
be  secured  by  *  *^ 

the  bond  of  the  decree. 

purchaser,  and 
was  to  remain 

so  secured  Mr.  Heald  and  Mr.  Wheatfyy  for  the  Plaintifl&. 

during  the  life 
of  the  vendor. 

The  convey-         Mr.  Sugden,  Mr.  Bickersteih^  and  Mr.  Spence^  fiwr  the 

ance,  which       ^  ^     . 
was  afterwards  JLyC'Cnuants. 
executed,  ex- 
pressed that 

the  purchase-        On  the  hearing  of  the  appeal,  the  same  cases  were 

becn^aW^and  ^'^  ^"^  ^®  ^"™^  topics  urged,  as  in  the  ailment  be- 

the  vendor's     fore  the  Vice- Chancellor. « 
receipt  was 
indorsed  upon 

k ;  but,  in  The  appellants  contended,  that  nothing  had  been  done 

part  of  the       ^^^^  which  shewed  an  intention  to  relinquish  the  IwOf 

price  had  been  ^^ j  ^^  ^^\j  ^^  merely  personal  security,  or  which  brought 
paici,  anci  tne  *»    •  i      •  •      • 

residue  was  the  case  within  the  scope  of  any  of  the  authonties  u 
prcfie^^s**  ^^^"^^  t*'e  "«"  ^"^  '^o  •'^•^  *°  ^  8°"«* 

bond,  condi- 

payment^of  On  the  Other  hand,  the  respondents  contended  that 

the  principal  the  existence  of  a  continuini?  lien  was  incompatible  with 
with  interest,      ,  ,     ,  *.    ,  •  r«i 

within  twelve    ^he  contract  and  the  nature  of  the  transaction,     ibe 

Se"death^of  ^g^^"*®^^  ^*^>  "^^  ^^^^  ^^®  money  should  be  paid,  before 
the  vendor:  the  estate  was  vested  in  the  purchaser,  but  that  the 
in  the  meacT^^  payment  of  it  at  a  future  time  should  be  secured  in  a  par^ 
time.  The  ticular  manner.  No  lien  existed  during  the  life  of  the 
held  to  have  a  ^^^^^or ;  and  a  lien  could  not  arise  after  his  death.    If 

lien  on  the  the  lien  was  to  continue,  the  parties  must  have  intended 
estate  for  the  , 

amount  of  the  ^"^ 

bond. 


Lord  Ansok. 
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that  this  estate  should  not  be  at  the  disposition  of  the  1827* 
purchaser,  till  the  vendor  was  dead;  for  the  effect  of  the  \^ "  *~ 
lien  would  be,  that,  in  equity,  the  purchaser  was  2^0  tanto  9. 

merely  a  trustee.  Here  the  purchaser  had  no  means 
of  getting  rid  of  the  lien  ;  for,  while  the  vendor  lived,  he 
could  not  have  compelled  him  to  accept  payment :  afid 
it  was  impossible  to  pronounce  a  decision  in  favour  of 
the  alleged  lien,  without  imputing  to  the  parties  a  most 
improbable  intention.  The  special  nature  of  the  con- 
tract afforded  strong  proof  that  it  was  not  their  purpose, 
that  the  estate  should  remain  a  security  for  the  ultimate 
'payment  of  the  price. 


The  Lord  Chakcellor.  0^  30. 

William  Winter  being  seised  of  a  certain  estate,  entered 
into  an  agreement  for  the  sale  of  it  to  William  Momley. 
By  the  agreement,  Winter^  in  consideration  of  the  sum 
of  ihoney  therein  mentioned,  agreed  to  convey  the  estate 
to  Mousley  in  fee,  free  from  all  incumbrances;  and 
Mousley  agreed  to  pay  to  Winter  on  the  29th  of  Sejh- 
Umber  then  next,  on  the  execution  of  the  conveyanc 
and  completion  of  the  surrender,  the  sum  of  75/.  per 
acre  for  the  estate ;  and  it  was  thereby  also  agreed,  that 
the  amount  of  such  consideration  money  should  be 
gecored  by  the  bond  of  Mousley  to  Winter^  with  interest 
at  4  per  cent,  and  should  remain  so  secured  during  the 
Kfe  of  William  Winter^  on  the  regular  payment  of  such 
interest. 

^    The  estate  was  measured,  and  the  purchase-money. 

'found  to  amount  to  1485/.     The  conveyance  expressed 

that  the  whole  purchase-money  had  been  paid;  but  in 

bet  the  sum  of  485/.  was  the  only  part  of  it  which 

bad  been  paid.     Mousley  executed  a  bond  to  Winter 

Vol.  III.  K  k  in 
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1827.  in  the  penal  som  oi  2000/.,  conditioned  to  be  void  on 

■  '  ■  payment  by  Mousley  to  the  executors,  adnunistraton, 

V.  or  asdgns  of  Winter  of  the  sum  of  lOOOA,  the  le- 

Loca Anson,  mnjjj^gj.  of  the  purchase-money,  within  twelvemonths 

after  the  decease  of  Winter ^  with  interest  in  the  mean 
time  at  4  per  cent 

Mcudetfj  having  paid  the  485/.  and  execated  this  bond, 
was  let  into  possession  of  the  estate.  He  afterwards,  in 
the  year  1817,  became  a  bankrupt;  and  his  assignees  sold 
the  estate  to  Lord  Anson,  allowing  him  to  retain  liMML 
as  an  indemnity  against  the  claim  of  the  PlaintiC 

The  interest  on  Uie  sum  secured  by  the  bond  had 
been  paid  to  September  1816,  but  not  afterwards;  and  in 
May  1819  Winter  died. 

The  question  is.  Whether,  under  the  circamstances 
of  this  transaction,  the  vendor  retained  a  lien  upon  the 
premises  sold  to  the  vendee  for  that  portion  of  the 
purchase-money  which  was  secured  by  the  bond.  The 
assignees,  who  represent  the  vendee,  contend,  that  tbej 
are  entided  to  keep  the  estate^  without  paying  what  r^ 
mains  due  of  the  purchase-money. 

• 

In  genefal,  where  a  bill,  note,  or  bond  is  given  be  the 
whole  or  any  part  of  the  purchase-money,  the  vendor 
does  not  lose  his  lien  fi>r  so  much  of  the  money  p 
remains  unpaid.  The  circumstance  that  in  these  cis^ 
the  money  is  secured  to  be  paid  at  a  fiiture  day,  does 
not  affect  the  lien.  In  the  present  instance,  the  bood 
was  taken  as  a  securi^  for  the  payment  of  part  of  the 
purchase-money,  twdve  months  after  the  death  of  the 
purchaser,  with  interest  at  the  rate  of  four  per  cent  ia 
the  mean  time.     I  do  not  think  that  the  lien  is  aflbcCed 
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by  the  fact  of  the  period  of  payment  bemg  dependent       1897. 
on  the  life  of  the  vendor.     That  circumstance  does  not       -  ^ 
appear  to  me  to  aSard  such  clear  and  convincing  evi-  v. 

deace  of  the  intention  of  the  vendor  to  rely,  not  upon  ^^^\^^^' 
the  security  of  the  estate^  but  solely  upon  the  personal 
credit  of  the  vendee,  as  would  be  necessary  in  order  to 
get  rid  of  the  lien.  It  would  not  be  inconsistent  with 
an  esipress  pledge;  and  I  do  not  perceive  why  it  is  at 
variance  with  the  lien  resulting  from  the  rules  of  a 
court  of  equity. 

It  was  said  in  the  argument,  that  this  was  the  case  of 
an  annuity;  and  Mackreth  v.Symmons{a)  was  cited  on  the 
part  of  the  defendant :  but  the  grounds  of  the  judgment 
in  that  case  do  not  apply  to  the  present.  In  observing 
upon  that  part  of  the  question  which  related  to  the 
annoities,  Lord  Eldon  reasons  upon  the  nature  of  the 
annuities :  they  were  upon  lives.  ^^  If  the  annuities  (6)," 
be  said,  "  had  been  paid,  there  must  have  been  a  dif- 
ference in  the  estimation ;  also,  de  anno  in  annumj  the 
value  was  decreasing,  not  only  as  the  annuities  were 
wearing  out,  but  also  as  the  number  of  annuitants 
was  decreasing  by  death.  It  is  impossible,  it  is  not 
natural,"  he  observes,  "  to  suppose  that  parties,  deal- 
ing for  the  consideration  of  annuities  and  the  purchase 
of  a  reversion,  which  might  not  take  efltot  in  posses- 
sion, until  all  the  annuitants  were  dead,  relied  on  that 
reversion  as  security  in  addition  to  the  indemnity  by  the 
bond."—  '<  I  have  felt  from  the  first,"  he  said,  <'  that 
there  is  upon  the  part  of  the  Plaintiff  that  natural  justice 
and  equity,  which  excite  a  wish  that  I  could  enforce  the 
lien;"  but  as  far  as  related  to  the  annuities,  he  was  of 
opinion,  upon  the  particular  grounds  which  I  have 
stated,  that  he  could  not.     I  may  add,  that,  even  in  the 

case 

(a)  15  Vet.  5S9.  (h)  15  Vet,  550,  J51. 
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.  WiNTBA 

V. 

Lord  Am  SON, 


case  of  an  annuity  for  lires,  Lord  Camden^  in  Tard^e  t. 
Scrughan  {a\  was  of  opinion  in  favour  of  the  lien.  Here, 
however,  what  is  called  the  annuity. is  in  fact  nothing 
more  than  the  interest  of  so  much  of  the  purcfaaae-monqr 
as  remained  .unpaid^  and  which  interest  waa  of  oouvk 
to  continue. until  the  principal  should  be  dischai^ged. 

As  in  this  case^  then,  ther6  was  no  agreement  far  tbe 
extinguishment  of  the  lien^  and  as,  in  my  judgment^ 
there  is  nothing  in  the  transaction  itsd^  as  evidenoed 
by  the  instruments,  leading  to  a  clear  and  manifest 
inference  that  such  was  the  intention  of  the  parties,  I 
think  it  should  be  declared,  that  the  Plaindflb  havem 
lien  upon  the  estate  in  question:  fwr  the  residue  of  tbe 
purchase-money. 

The  only  point  argued  was  the 'question  o(  tbe  Hen 
as  between  the  vendor  and  vendee,  in  whose  place  Lofd 
jinson  stands;  and  I  wish  to  be  understood,  it  is  upon 
that  point  only  that  judgment  is  given. 


18S8. 
Jan,  S8. 

There  is  no 
distinction  be- 
tween copy- 
holds ana 
freeholds,  as 
to  the  doc- 
trine of  a  ven- 
dor's lien  for 
his  purchase- 
money. 


Afler  the  principal  question  was  disposed  of, '  two 
other  points  were  raised  on  behalf  of  the  assignees: 
first,  that  the  mortgage  was  to  be  preferred  to  the  lien 
of  the  venoOT,  and  that  tbe  assignees,  having  redeemed 
the  mortgage,  had,  to  the  amount  of  the  mortgage 
money,  priority  over  the  lien ;  secondly,  that  the  doc- 
trine of  lien  did  not  extend  to  copyholds,  and,  therefore^ 
that  the  lien  of  the  vendor  here  was  to  be  confined  to 
that  part  of  the  property  which  was  freehold. 


Mr.  Sugdettf  Mr.  Bickersteth,  and  Mr.  Spencej  for  tbe 
assignees. 

Mr. 

(a)  Stated  in  BktMume  v.  Gregton,  1  Bro,  C,  C.  423, 
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Mr.  Preston  and  Mr.  Wheatley^  contri. 


The  Lord  Chancellor. 

After  the  principal  question  had  been  decided,  it  was 
contended,  on  behalf  of  the  assignees,  that  the  mortgage 
was  to  be  preferred  to  the'lien,  and  that  the  assignees, 
having  redeemed  the  mj^rtgage,  and  paid  the  money 
due  in  respect  of  it,  were  entitled,  as  representing  the 
creditors  of  the  bankrupt,  to  stand  in  the  place  of  the 
mortgagee  as  against  the  estate.  It  was  also  said  that  a 
great  part  of  the  property  was  copyhold,  and  that  the 
doctrine  of  lien  did  not  extend  to  •opyholds. 

For  this  latter  position  no  authority  was  cited,  and  it 
does  not  appear  to  me  to  rest  on  any  principle.  When 
the  purchase-money  is  not  paid,  the  vendor  is  con- 
sidered in  this  Court  as  having  a  lien  for  his  purchase- 
money  :  what  difference  can  it  make  as  to  the  principle 
on  which  that  doctrine  proceeds,  whether  the  property 
be  copyhold  or  freehold  —  whether  it  pass  by  lease,  and 
release,  or  by  surrender  ?  In  questions  analogous  to  this, 
copyholds  and  freeholds  have  been  considered  in  many 
respects  as  on  the  same  footing.  It  has  been  held,  for 
instance  (a),  that  the  deposit  of  the  copies  HT  court  rolls 
is  sufficient  to  give  a  lien  on  the  copyhold  estate.  There 
is  no  substance  in  the  alleged  distinction. 

As  to  the  other  point,  Sharratty  who  was  the  person 
employed  in  the  original  transaction  between  Winter 
and  Mouslet/f  acted  for  the  mortgagees,  when  the  mort- 
gage was  made.  That  is  constructive  notice  to  the 
principal. 

(a)  Ex  parte  Warner^  19  Vet.  202.     1  Rate,  206. 


WiNTEa 

Lord  Anson. 
2Vc.  84. 


Kk  S 
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Jii6f3a  TURNER  v.  TURNER. 

In  a  suit  in-       TAMES  TURNER  was  an  executor   and   trustee 

S^iLT  ^^^^^  *^  ^^"  ^^  ^^  ''"^^^^  -Sixjwiie/  Turner,  and 
niary  demand  had  taken  the  principal  share  ifi  the  management  of  the 
reS'and  i^-  testator's  assets.  He  by  his  will,  after  giving  to  his  wife 
•onal  estate  of  Elizabeth  some  leaseholds  for  years,  and  various  specific 
order  was'  personal  chattels,  devised  a  certain  freehold  estate^  with 
■Iral^refc^ri^  all  his  real  estates,  to^his  son  John  Beresjbrd  Turner  and 
all  matters  in  Johii  Boycott^  and  their  heirs,  upon  trust  to  pay  two  sums 
tween  the  ^^  money  to  his  wife,  and  certain  legacies  and  annuities 
parties  in  the  to  his  four  daughters  Mary  Guests  Elizabeth  HodtoUf 
tration*  and"  ^^rgaret  Ckallinerj  and  Sarah  Whitgraoe  s  ^  and  — 
the  arbitrators  charged  as  aforesaid,"  continued  the  testator,  ••  and  also 
award,  order-  subject  to  and  charged  with  all  sum  and  sums  of  money, 
ing  the  execu-  that  shall  or  may  remain  due  from  me  at  the  time  of  my 

tors  to  pay  a  -^  .  ' 

certain  sum  to  death  to  any  person  or  persons  claimmg  against  me  or 

ants^^^FulT"  ™y  property  as  the  executor  or  trustee  of  my  late 

satisfaction  of  brother  Samuel  Turner^  (it  being  my  ¥dll  and  desire  that 

mands  on  him  ^  claims  and  demands,  if  any  such  should  be,  on  me  as 

and  his  testa-  such  executor  or  trustee^  shall  be  a  charge  upon  and 

recting  that  P^^^  ^^t  of  my  real  estate),"—  he  devised  his  real  estates 

^^^^^  to  John  Beresford  Turner  in  fee,  and  i^pointed  him, 

who,  under  with  two  other  persons,  his  executors.    John  Bere^bri 

SL.ISSki'2  7l«^ alone  proved  the  wUl. 

terestsin  his 

should  be%t         ^^^  Plainti£&  were  persons  entitled  to  legacies  under 

liberty  to  pro-  the  will  of  Samuel  Turner^  and  to  the  residue  of  his  reil 

secute  their  -  .  -— ,     ^x  <• 

claims  against  ^^^  personal  estate.     The  Defendants  were  Derringtoih 

^e  testator's  ^ 

estate  in  like 

manner  as  if  no  order  of  reference  had  been  made :  the  award  was  held  not  to  be 
finali  and  was  therefore  set  aside. 
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the  surviTing  executor  and  trustee  under  Samuel  Turner's 
will ;  the  executor  of  the  deceased  trustee  and  executor 
James  Tltmer;  and  all  the  persons  who,  under  the  will 
of  James  Turner^  took  interests  in,  or  had  charges  on,  his 
real  estate.  The  bill  allied,  that  James  Turner  was  at 
the  time  of  his  death  indebted  in  upwards  of  7000/.  to 
the  estate  of  his  testator  Samuel  Turner^  and  that  he 
and  John  Beresfbrd  Turner  had  employed  part  of  the 
assets  in  a  trade  of  their  own.  The  prayer  was,  that 
the  debt  due  to  Samuel  Tumet's  estate  might  be  ascelr- 
tained;  that,  \i  James  Turner  or  John  Beresfbrd  Turner 
had  employed  any  part  of  the  assets  in.  their  business^ 
they  might  account  for  the  profits,  or  be  charged  with 
interest  at  5  per  cent  on  the  amount;  that,  if  assets  of 
James  Turner^  sufficient  to  answer  the  demand,  were 
not  admitted,  the  accounts  of  his  real  and  personal 
estate  might  be  taken,  and  that  what  should  be  found 
due  to  the  Plaintiffs  might  be  paid  out  of  the  per- 
sonal estate  of  James  Turner,  or  by  the  sale  or  mort- 
gage of  his  real  estate ;  and  if  his  real  estates  were 
primarily  liable,  that  such  sale  or  mortgage  might  be 
made,  before  the  accounts  of  his  personal  estate  were 
tdten. 


Such  of  the  Defendants^  as  were  annuitants  or  legatees 
ct  James  Turner,  claimed  by  their  answers  to  have  their 
annuities  secured  and  their  legacies  paid.  It  was  sug- 
gested by  some  of  them,  that  a  considerable  part  of  the 
balance,  which  was  claimed  on  behalf  of  Samuel  Turner's 
estate  against  the  estate  oi  James  Turner,  arose  from  an 
advance  which  was  made  out  of  the  estate  of  Samuel, 
with  the  concurrence  of  the  other  executors  and  trustees 
under  SamueVs  will,  to  a  person  who  had  since  become 
bankrupt 


A  receiver  of  James  Turner's  real  estates  had  been 
appdnted. 

Kk  4  ARer- 
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1827*  Afterwards,  by  a  consent-order  made  in  the  causCy 

dated  the  23d  of  May  1822,  all  matters  in  diflferenoe- 
between  the  parties  in  the  cause  were  referred  to  the. 
determination  of  two  arbitrators;  and  it  was  thereby* 
ordered,  that  the  costs  of  the  Defendant,  William^ 
Boycott,  as  between  solicitor  and  client,  should  be  pai4^ 
by  the  Plaintifis;  and  the  question  by  whom  such  costs 
should  ultimately  be  borne,  and  all  other  the  c^osts.  of: 
the  suit  then  already  incurred,  and  of  the  reference, 
and  proceedings  under  the  same,  and  of  the  award,  and* 
of  any  subsequent  proceeding  in  the  suit,  should  be  in: 
the  discretion  of  the  arbitrators. 

The  arbitrators  made  their  award,  dated  the  18th  of 
January  1823:  by  which,  after  reciting  that,  having, 
weighed  the  matters  in  the  suit,  it  appeared  to  them  that 
the  sum  of  6000/L  would  be  a  full  and  fair  satisfaction 
for  all  the  demands  of  all  the  complainants  upon  the  De* 
fendant  John  Beresford  Turner  and  his  late  father  James 
Turner  J  they  awarded  and  ordered,  that  John  Beresford 
Turner  should  pay  the  sum  of  6000/.  to  the  com* 
plainants;  that  he  should  also  reimburse  unto  the  com* 
plainant  WiUiam  Turner  the  costs,  which  he,  William 
Turner^  had  paid  to  the  Defendant  William  Boycotty  and 
that  he  should  pay  the  costs  in  the  cause  of  all  the 
Defendants,  as  between  solicitor  and  client,  and  that  the 
complainants  should  pay  their  own  costs  in  the  cause ;  and 
that  the  costs  of  the  reference  and  award  should  be  paid, 
one  moiety  by  the  complainant,  and  the  other  moiety  by 
cT.  B,  Turner.  Thej  further  ordered,  that,  on  payment 
by  Jl  B,  Turner  of  the  sum  of  6000/L  and  the  costs,  the 
complainants  should,  at  his  request  and  costs,  execute 
and  deliver  unto  him  J.  B.  Turner  a  general  release. 
The  concluding  clause  of  the  award  was  in  the  follow-^ 
ing  words :  "  And  we  the  arbitrators  do  further  order 
and  award,  as  and  touching  th^  claims  of  the  said  De- 
fendants Elizabeth  Turner,  W.  Henry  Guest  and  Mary, 

his 
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bis  wife,  George  Hodgson  and  Elizabeth  his  wife,  John 
ChaUiner  and  Margaret  his  wife,  and  t/cAn  Turner 
WhUgraoe  and  &zraA  his  wife,  against  the  estate  of  the 
said  James  Turner,  that  they  the  last-named  De- 
fendants be  at  full  liberty  to  prosecute  the  same  dther  at . 
law  or  in  equity,  in  like  manner  as  if  the  said  order  of 
reference  had  never  been  made." 

The  Plaintiffs  moved  that  John  Beresford  Turner  might 
pay  to  them  the  sum  which  he  was  ordered  by  the 
award  to  pay ;  and  the  Defendants,  who  were  in- 
terested under  the  will  oi  James  Turner^  made  a  cross- 
motion  to  have  the  award  set  aside. 

The  award  was  impeached  on  the  ground,  that  it  was 
not  final,  because  it  did  not  determine  the  rights  of  the 
Co-defendants  as  between  each  other ;  and  the  question 
was,  whether  the  award  was  valid. 

Mr.  Shadwell  and  Mr.  Knightj  for  the  Plaintiffs. 

The  only  object  of  this  suit  was,  to  have  the  amount 
of  the  claims  of  the  Plaintiffs  ascertained,  and  to  obtain 
payment;  and  when  that  purpose  was  effected,  the  suit 
would  have  been  at  an  end.  There  were  not  and  there 
could  not  be  any  questions  between  the  Co-defendants, 
which  could  be  adjusted  in  this  cause. 

Mr.  Home  and  Mr.  J*  Russellj  for  the  Defendants. 

It  may  be  true  that  60002.  is  due  from  the  estate  of 
James  Turner  to  the  estate  of  Samuel  Turner ;  but,  ac- 
cording to  the  case  suggested  by  one  of  the  answers,  the 
CoKlefendant  Derrington  would  be  jointly  liable  for  the 
greater  part  of  the  sum ;  and  the  question  —  whether 
James  Turner  alone  was  answerable,  or  whether  he  and 
Derrington  conjointly  were  answerable  for  the*  whole  of 

the 
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1827.  the  claim  insisted  on  by  the  bill— is  a  question  mate- 
rially affecting  the  rights  of  those  Defendants  who  took 
benefits  under  James  TStmer's  will.  Another  question 
suggested  by  the  pleadings,  and  arising  on  the  will  of 
James  Turner^  is,  whether  his  real  or  personal  estate  is 
the  primary  fund  for  the  satisfaction  of  the  demand  of 
the  Plaintiflfs  ?  The  award  has  not  only  omitted  to  dis- 
pose of  the  questions  which  previously  existed  between 
the  parties,  but  will  create  new  questicms.  Is  John  Be^ 
res/brd  Turner  to  be  presumed  to  hare  received  personsl 
assets  of  his  testator  sufficient  to  satisfy  the  award,  and 
is  the  real  estate  of  James  Turner  to  be  exonerated? 
Or  is  he  to  provide  funds  for  the  payment  of  the  6000L 
by  the  sale  of  the  real  estates,  on  which  the  annuities 
of  the  Defendants  are  charged  ?  Or,  if  he  pays  the 
money,  is  he  to  be  at  liberty  to  indemnify  himself  out  of 
part  of  that  real  estate?  Can  it  even  be  ccmjectured 
whether  any,  and  if  any,  what  part  of  the  sum  awarded 
has  been  allowed  in  respect  of  assets  of  Samuel  Turner^ 
employed,  as  is  alleged  in  the  bill,  by  John  Bere^M 
Turner  in  his  own  trade,  and  which,  therefore,  ought  to 
be  borne  by  J.  B.  Turner  personally,  and  not  by  the 
estate  of  his  father? 

Mr.  ShadweUj  in  reply. 

This  is  in  substance  a  creditor's  suit;  and  the  annuit- 
ants and  legatees  under  the  will  oi  James  Turner  are  par- 
ties only  in  consequence  of  their  annuities  and  legacies 
being  charged  on  his  real  estate.  Whatever  nuiy  be 
suggested  by  the  answers  of  Co-defendants,  the  Plaintiff 
has  a  right  to  confine  himself,  as  he  has  done  here, 
simply  to  the  satisfaction  of  his  own  demand;  and  if  the 
legatees  have  questions  to  agitate  between  themselves, 
it  is  for  them  to  file  a  bill  of  their  own.  But  the  award, 
in  fact,  does  not  affect  the  real  estate.    It  ascertains  the 

amount 


The  motion  of  the  Plaintifis  was  dismissed :  aud  the 
order  was  made,  on  the  motion  of  the  Defendants,  that 
the  award  should  be  set  aside*  • 
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amomit  due  from  the  executor  o(  James  Thamer  to  the  1827. 
estate  o( Samuel  Turner:  and  it  directs  John  Beresfbrd 
Turner  to  pay  a  specified  sum  in  satisfaction  of  that  debt. 
John  B.  Turner  is  the  executor;  and  it  must,  there- 
fore, be  presumed,  that  the  payments  are  to  be  made 
out  of  the  personal  assets,  and  that  he  has  or  ought  to 
have  assets  in  his  hands  sufficient  for  that  purpose. 
The  direction  that  the  legatees  and  annuitants  shall 
be  at  liberty  to  prosecute  their  claims  against  the 
estate  of  James  Turner^  in  like  manner  as  if  no  order 
of  reference  had  been  made,  is  altogether  nugatory. 
They  had  that  right  independently  of  the  award ;  and 
no  valid  award  could  have  been  made,  which  would 
have  deprived  them  of  it. 

The  Lord  Chancellor. 

Considering  the  object  of  the  suit,  I  am  satisfied  the 
intention  of  the  order  of  reference  was,  not  merely  that 
the  matters  in  difierence  between  the  Plaintifis  on  the 
one  side  and  the  Defendants  on  the  other  should  be 
determined  by  the  arbitrators,  but  that  the  rights  of 
all  the  parties  to  the  suit  should  be  adjusted. 

The  award  is  not  final,  because  it  does  not  decide 
on  the  various  claims  which  exist  between  the  Co- 
defendants. 


500 
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August  1,9. 

At  a  meeting 
held  to  ap- 
point a  suc- 
cessor to  an 
office  in  a 
charity,  after  a 
candidate  has 
been  elected, 
and  a  minute 
of  his  election 
has  been  en- 
tered by  the 
clerk,  it  is 
competent  for 
the  majority 
of  the  electors, 
before  the 
meeting  b  dis- 
solved, to  re- 
verse their 
vote,  rescind 
the  minute  of 
election,  and 
postpone  the 
election  to  a 
subsequent 
day,  provided 
in  so  doing 
they  act  bond 
fide^  and  with 
a  view  to  the 
welfare  of  the 
chaqty. 


ATTORNEY-GENERAL  v.  MATTHEW. 

nPHE  vicar,  churchwardens,  and  overseers  of  the 
poor  of  the  parish  of  Bast  Greenwich  had  the 
nomination  of  the  master  of  a  charity  school ;  and,  a 
vacancy  having  occurred,  a  meeting  was  held  to  elect 
a  successor  to  the  office,  at  which  the  vicar,  the  two 
churchwardens,  and  the  four  overseers  of  the  poor 
attended.  A  Mr.  Taamshend  having  been  proposed  as 
a  candidate,  three  votes  were  given  for  him,  and  three 
votes  against  him.  The  vicar,  according  to  the  custom 
of  the  election,  had  the  casting  vote,  and  he  gave  it  in 
favour  of  Tontmshend ;  and  a  minute  of  the  election  was 
entered  by  the  clerk  in  the  minute  book. 

Immediately  afterwards,  and  before  the  electors  had 
separated,  it  was,  stated  that  Taamshendj  being  collector 
of  the  king's  taxes  for  the  parish,  could  not  devote  his 
time  exclusively  to  the  school,  and  was  therefore  not' 
a  fit  person  to  be  appointed.  It  was  answered,  on' 
Townskerufs  behalf,  that  he  would  immediately  resign  the 
situation  of  collector.  However,  the  vote  appointiog 
Timmshend  was  reversed,  and  the  minute  of  his  election 
rescinded,  by  a  majority  of  five  to  two ;  and  the  eleo 
tion  was  postponed  to  a  future  day.  One  of  the  electors 
refused  to  take  any  share  in  this  subsequent  proceeding; 
and  another  of  them  protested  against  the  votes  annul- 
ling the  election  of  Taamshend. 

On  a  subsequent  day,  a  Mr.  Doncsell  was  appointed 
master. 


An   information  was  then   filed,  at   the  relation  of 
Townshendy  praying  a  declaration    that  he  was  duly 

elected 
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dected-  mastm*  of  the  school ;  and  a  motion  was  made, 

•  to  restrain  the  trustees    from    paying  the'  salary   to 
Dowsell. 

The  affidavits  in  support  of  the  motion  alleged,  that 
the  objection  to  Tcnxmshend^s  iBtness,  arising  from  his 
filling  the  situation  of  collector  of  taxes,  was  mentioned 
and  discussed,  before  the  vote  electing  him  was  passed ; 
and  that,  as  soon  as  it  was  mentioned,  it  was  stated  that 
be  would  resign  the  coUectorship.  On  the  other  side, 
'it  was  positively  sworn,   that  this  objection   was  not 

•  mentioned  or  discussed,  till  after  the  first  vote ;  and  the 
'  vicar  and  the  other  electors,  who  had  originally  voted 

ibr  Tbam^endf  but  afterwards  concurred  in  rescinding 
his  election,  swore,  that  their  only  inducement  to  act 
as  they  had  done  was  regard  to  the  welfare  of  the 
charity, 

Mr.  Rose  and  Mr.  Walker^  for  the  motion. 

Mr.  Hotme  and  Mr.  Sugdertf  corUrd, 

The  argument  in  support  of  the  moti(Mi  was,  that,  the 

•  election  having  once  been  made,  the  electors  were 
Juneti  qffkioj  and  could  not  reverse  their  vote  or  pro- 
'Oeed  to  a  new  choice. 
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1827. 

Attorney- 
General 

V. 

Matthew. 


On  the  other  side  it  was  insisted,  that  the  election 

•<x>uld  not  be  regarded  as  complete,  while  the  meeting 

continued;  and  that  it  was  competent  to  the  electors  to 

-reconsider  their  first  vote,  provided  that  they  acted  bond 

Jide. 

The  Lord  Chancellor  was  of  opinion,  that  it  was 

'competent  to  the  majority  of  the  electors,  while  the 

meeting  continued,  to  rescind  their  former  resolution ; 

and. 
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1827*  <u^d,  the  electors  in  this  case  having  proceeded  hand 

*      -  "^  JldCf  and  with  a  view  to  the  welfiure  of  the  cbarityy  his 

General  Lordship  refused  the  motion. 

V. 

Matthew. 


Aiigiuts.  THOMAS  V.  MONTGOMERY. 


Whenalmcy  Tf/^JLUAM,  kte  Duke  of  Qjieensburj/f  died  on  the 
thetii^ap-  ^^d  of  December  1810,  having  by  hb  will  be- 

TOinted  by  queathed  legacies  to  the  amount  of  605,500;.,  which  be 
legacy-duty  u  directed  should  be  paid  within  three  months  after  his 

payable,  not      decease, 
merely  on  the  **'^*'«^^» 

capital  sum 

bSt  o^"^'  Shortly  after  the  Duke's  death,  a  suit  was  msdtuted 
Bggeegate  on  behalf  of  the  legatees ;  and  a  large  fund  was  brought 
capital  and  hito  court :  but,  in  consequence  of  the  complicated  stite 
intopest, which  j^  which  the  testator  had  left  his  property,  and  of  the 
recdved  by  magnitude  of  the  claims  against  the  assetSf  which  were 
the  legatee,      insisted  upon  or  threatened,  several  years  elapsed  before 

any  payment  could  be  made  to  the  legatees ;  and,  in  the 
mean  time,  the  fimd^  standing  to  the  credit  of  the  causes 


was  accumulating.  At  length  in  1818,  snder  ma  oidttr 
dated  the  14th  of  August  1817,  a  portion  of  the  fund  in 
court,  which  produced  189,701/.  5s.  lld.f  was  sold,  and 
the  proceeds  were  apportioned  among  the  i^^atees.  The 
sum,  at  that  time  due  to  the  legatees  for  principal  and 
interest,  amounted  to  about  759,000/.  In  1  Sd^,  another 
portion  of  stock  was  sold,  which  produced  404^599/1  Su  9iL; 
and  that  further  sum  was  paid  to  the  different  legatees 
rateably. 

On  both  these  occasions,  legacy  duty  was  paid  on  the 
whole  of  the  sum  actually  applied  towards  dischaige  of 

the 
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tbe  l^acies;  but  under  protest  that  such  portioDi  as        1827. 
consisted  of  interest,  was  not  liable  to  duty,  and  with  a 
reserration  of  the  right  of  the  legatees  to  claim  repay- 
ment, upon  the  final  settlement  of  the  duties  payable  on      w^^****^- 
the  bequests. 

By  the  Master's  report,  dated  the  2Sd  of  June  1827, 
it  speared  that  there  then  remamed  due  for  principal 
and  interest  on  the  I^acies  347,828/.  165.  Sd.i  and 
there  was  a  sum  of  about  338,8502.  3  per  cent,  con- 
solidated Bank  annuities,  which,  under  an  order  of  the 
14th  of  June  1827$  was  to  be  apportioned  among  the 
legatees.  As  the  principal  of  the  legacies  given  by  the 
testator  amounted  to  605,500/.,  and  as  duty  had  been 
paid  on  the  two  sums  previously  mentioned,  making 
together  594,301/.  45«  8£2.,  the  l^atees  contended,  that  the 
only  duty,  which  remained  to  be  paid,  was  on  the  sum  of 
11,198/-  15^.  4d.,  which  was  the  difference  between  the 
principal  of  the  legacies  and  the  sum  on  which  duty  had 
been  already  paid :  and  they  insisted  that  the  duty  ought 
not  to  be  levied  on  this  sum  of  11,198/.,  except  in  the 
event  of  the  principal  and  interest  due  to  them  being 
paid  in  full^  They  therefore  presented  a  petition,  pray^ 
ing  that  the  Accountant-Oeneral  might  be  ordered  to 
pay  to  them  the  whole  proceeds  of  the  stock  which  had 
been  ordered  to  be  apportioned  among  them. 

The  question  on  the  petition  was.  Whether  the  duQr 
was  chargeable  on  the  whole  sum  which  was  actually 
paid  to  the  legatees  on  account  of  their  respective 
l^acies,  either  for  interest  or  for  principal ;  (mt  whether 
it  was  chargeable  only  on  so  mudi  of  the  sum  paid  to 
them  as  represented  the  capital  of  their  legacies,  and 
not  on  the  sum  paid  in  respect  of  the  interest  which 
had  accrued  due  on  that  capital  ? 

Mr. 
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1827.  Mr.Heald^  Mr.  Home,  Mr.  S*<rrfwfl,  Mr.  TWsftw, 

rp   ^    ^     Mr.  Bosej   and   Mr.  Roupellj  for  different  parties  in- 

V.  terested  in  opposing  the    claims  of  the  l^ttcyniaty 

The  duties,  chargeable  on  the  legacies  given  by  this  will, 
are  imposed  by  the  48  G.3.  c,  149.,  which  enacted,  *^  that 
for  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20L  or  upwards, 
given  by  any  will  of  any  person  who  shall  have  died 
after  the  5th  of  April  180S,  either  out  of  the  personal 
or  moveable  estate,  or  out  of  or  charged  upon  his  real 
estate,  &c.,  and  which  shall  be  paid,  delivered,  retaiued, 
satisfied,  or  discharged,  afier  the  10th  day  of  October 
1808,  there  shall  be  paid  a  duty  after  a  certain  rate  on 
the  amount  or  value  thereof."  These  words  most  be 
read  reddendo  singula  singulis ;  that  is,  by  refeniq; 
the  term  value  to  specific  legacies  or  general  residue^ 
which  must  be  defined  by  value  rather  than  by  amoont, 
and  by  referring  the  term  amount  to  pecuniary  bequests. 
The  crown  can  claim  only  what  the  statute  has  granted: 
what  the  statute  has  granted  is  a  duty  of  so  much  per 
cent,  on  the  amount  of  the  legacy  given  by  the  will ;  and 
the  amount  of  the  l^acy  is  the  identical  sum,  consisting 
of  a  certain  number  of  pounds  sterling,  which  the  testator 
has  directed  to  be  paid  -^  not  that  sum,  with  the  addition 
of  such  interest  as  the  law  of  this  Court  ^ves  the  l^atee^ 
when  the  legftcy  is  not  paid  at  the  time  contemplated 
by  the  will.  The  duty  became  a  debt  due  to  tb6 
crown  at  the  end  of  three  months  from  the  testotnr^s 
death,  subject  to  the  contingency  of  diminution,  if  die 
assets  should  prove  insufficient ;  it  was  not»  however,  a 
debt,  which  in  itself  carried  interest;  and  there  is  no 
statutory  provision  which  gives  interest  upon  it:  yet 
the  claim  now  set  up  by  the  crown  is  in  ftict  not  for 
duty  on  the  interest  of  the  legacy,  but  for  interest  on 

the 
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die  legacy  duly.  If  the  assets  of  a  testator  happen  to  1827* 
stand  in  such  circumstances,  that  a  long  interval  elapses 
before  th^  duty  can  be  paid,  this  is  an  inconvenience  to 
which  the  crown  must  submit ;  and  it  cannot  complain  MoNTGOMEat. 
of  being  placed  in  the  same  situation  with  his  simple 
contract  creditors.-  If  any  improper  delay  occurs  in 
satisfying  the  claim  of  the  revenue,  the  remedy  is 
easy;  but  it  does  not  consist  in  allowing  government 
4  per  cent,  interest  on  the  amount  of  the  duty  im« 
properly  withheld.  The  interest  on  a  legacy  is  a  thing 
totally  distinct  from  the  legacy :  it  is  not  given  by  the 
will,  but  by  the  application  of  a  rule  of  equity  to  sub^ 
sequent  circumstances.  So  remote  is  it  from  the  truth 
to  say  that  this  testator  gave  to  his  legatees  the  ac- 
eumulations  of  interest  to  which  they  have  become  en- 
titled, that  interest  never  would  have  been  due,  if  the 
directions  of  the  will  had  been  complied  with ;  and  the 
interest  is  satisfied,  not  out  of  his  personal  estate,  but 
out  of  accumulations  of  dividends  which  never  belonged 
Co  him,  and  did  not  accrue  till  after  his  death. 

The  Solicitor-General  (Sir  N.  C.  Tindal),  Mr.' Bicker- 
iieihj  and  Mr.  Botelerj  for  the  commissioners  of  stamps. 

The  doctrine  contended  for  by  the  petitioners  gives 
executors  and  legatees  the  strongest  interest  to  delay 
the  payment  of  the  duty ;  for  the  greater  the  delay,  the 
greater  is  the  benefit  which  tlie  legatee  derived  beyond 
dmt  to  which  he  is  justly  entitled.  If,  for  instance,  a 
testator  bequeaths  1000/.  to  be  paid  to  a  friend  at  the  end 
of  a  year,  the  legatee  ought,  at  that  time,  to  receive  900/., 
and  1 00/.  ought  to  be  paid  to  the  revenue.  If  the  ad-^ 
minbtration  of  the  assets  be  delayed  for  five  years,  the 
ium  payable  in  respect  of  the  bequest  will  be  1200/.; 
and  this  sum  ought  to  be  apportioned  between  the 
legatee  and  the  government,  in  the  same  ratio  in  which 
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1^27*        tlie  1000/.  would  have  been  apportioned:  that  b,  the 
Thomas^       legatee  ought  to  receive  1080/.,  being  tlie  amount  of  90(M» 
V.  with  the  proportion  of  interest  produced  by  it^  and  the 

remaining  1201^  mnde  up  of  the  lOOl.  duty  on  the  capital 
of  the  legacy,  and  the  five  years'  accumulated  interest  on. 
that  sum,  must  belong  to  the  revenue.  But,  if  the  4uty 
payable  out  of  the  1200/.  be  only  lOOL^  the  legatee  will 
have  gained  201,  by  the  delay ;  he  willp  in  fact,  have  re-^ 
ceived  that  increment  of  interestf  which  has  arisen  from 
the  portion  of  the  legacy  which  the  law  has  declared  U> 
belong  to  the  state  and  not  to  him,  as  well  as  the  interest 
which  is  produced  by  the  portion  of  the  l^^y-  which 
belongs  to  him  beneficially. 

The  duties  imfiosed  by  the  48  G.  S.  c.  149.,  were 
subject  to  the  regulations  contained  in  tlie  36  G.  S. 
Ct  52.  The  seventli  section  of  that  act  declares,  '^  That 
any  gift  by  any  will  of  any  person,  which  shall  by  virtue 
of  such  will  have  effect  or  be  satisfied  out  of  the  personal 
estate  of  such  person,  or  out  of  any  personal  estate 
which  such  person  shall  have  power  to  dispose  o^  as 
be  or  she  shall  think  fit,  shall  be  deemed  and  taken  to 
be  a  legacy  within  the  intent  and  meaning  of  this  act, 
whether  the  same  shall  be  given  by  way  of  annuity  or 
in  any  other  form."  What  then  has  been  given  by  the 
will  of  the  Duke  of  Queensbun/  f  Certain  sums  of  money 
to  be  paid  on  a  given  day,  and  which,  by  the  law  of  the 
land,  if  not  paid  on  that  day,  will  thenceforward  bear 
interest  at  4  per  cent.  Suppose  the  duke  bad  directed 
that  the  legacies  should  be  paid,  not  three  months  after 
his  deatli,  but  at  the  very  time^  and  in  the  very -pro- 
portion in  which  the  pajrments  have  been  actually  s&ad^ 
and  that  interest  at  4  per  cent,  should  accumulate  on 
them  till  the  time  of  payment  arrived ;  it  could  not  have 
been  contended  that  the  whole  sum  actually  paid,  in«. 
duding  the  accumulations  of  interest,  woold  not  havit 
been  liable  to  duty ;  and  it  can  make  no  ^jfiereoce  in 
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die  qaestion,  whether  the  l^Atee  becomes  entitled  to  the 
aocainolationB  of  interest,  in  consequence  of  the  testator^s 
having  postponed  the  payment,  but  directed  interest  to 
aecumnlate  on  die  bequest,  or  in  consequence  of  the 
applicadon  of  the  rule  of  the  Court  to  the  accidental 
postponement  of  the  payment  of  the  legacy  beyond  the 
time  of  payment  prescribed  by  the  will.  In  the  latter 
oaoe,  as  well  as  in  the  former,  die  gift  in  the  wiU  is  the 
sole  tide  of  the  legatee  to  the  interest;  and  the  interest 
eoBstitntes  part  of  the.  amount  or  value  of  the  bequest* 
The  accumulations  of  interest  on  the  assets  left  by  the 
t^tator  are  for  many  purposes,  and  for  this  puipose^ 
among  the  rest,  personal  estate  of  the  testator;  or,  at 
least,  they  are  personal  estate,  which  he  had  power  to 
dispose  of  as  he  should  think  fit. 

iThe  twenty-seventh  section  of  the  S6  G.  S.  c.  52m  pro- 
vides, <<  That  no  person,  taking  upon  him  the  burthen 
of  the  execution  .of  a  wiU,  shall  pay,  &c.  any  legacy, 
or  any  part  thereof,'^  &c.,  without  taking  a  receipt  in 
writings  expressing,  among  other  particulars,  *^  the 
amount  or  value  of  the  legacy  for  which  the  receipt 
shall  be  given,  and  also  the  amount  and  rate  of  the 
duty  payable  and  allowed  thereon."  Can  it  be  de- 
nied, that  die  receipt,  which  the  executor  is  entided  to 
require  from  the  legatee,  is  a  receipt  for  the  interest  as 
well  as  the  principal  of  the  legacy  ?  and  if  that  be  so,  it 
follows  that  the  interest  is  part  of  the  amount  or  value 
of  the  legacy,  and  that  the  duty  attaches  to  it 

The  eleventh,  fourteenth,  twenty-third,  and  twenty- 
fifUi  sections  of  the  same  act,  contain  expressions  and 
directions,  which  are  more  or  less  favourable  to  the  con- 
stmction  contended  for  by  the  crown,  and  tend  to  show 
that  the  actual  benefit  received  by  the  legatee  was  what 
the  l^slature  kept  principally  in  view. 

LI  2  In 
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1827.  In  fact,  the  ]ioint  has  been  decided  by  the  Court,  to 

"    '    ^        which  the  cognizance  of  such  questions  most  properly  be- 

V.  .Oiigs.     In  the  Attofmey-General  v.  Lord  George  Caven^ 

MoKTQOMEBY.  rf/^(^)^  ^he  Court  of  Exchequer  held,  that  legacy  duty  was 

payable,  not  merely  on  the  residue  of  a  testator's  effiscts,  as 
it  stood  at  the  time  of  his  death,  but  on  the  aggrq^ate 
amount  of  the  residue  and  of  the  interest  accrued  upon 
it  after  the  testator's  death  up  to  the  time  when  the 
executor  and  residuary  legatee  delivered  into  the  stamp 
office  a  note  of  the  amount  of  the  residue.  In  this 
respect,  there  can  be  no  distinction  between  residue  aod 
a  pecuniary  legacy.  The  duty  is  imposed  on  both  by 
the  same«clau8e  and  in  the  same  terms. 

« 

Mr.  Homej  in  reply. 

The  distinction  between  a  pecuniary  legacy  and  a 
gift  of  residue  is  so  great,  that  the  case  of  the  Ailomey 
General  v.  Lord  Cavendish  cannot  be  considered  as 
applicable  to  the  present  question.  The  argument  for 
the  crown  assumes  that  the  duty  on  the  legacy  is  a 
specific  portion  of  the  legacy,  and  that  the  demand  in 
respect  of  it  is  a  demand  upon  the  fund.  That  is  a 
mistake ;  the  demand  is  against  the  executor,  or  if  be 
has  paid  the  legacy,  against  him  and  the  legatee:  and 
the  sixth  section  of  the  36  G.  3.  c,  52.  provides,  that 
the  duty,  if  not  paid,  shall  be  a  debt  owing  to  his 
majesty,  either  by  the  executor  alone,  or  by  both  the 
executor  and  the  legatee.  The  crown  must  stand  upon 
a  strictly  legal  right ;  and  there  are  no  words  in  any  of' 
the  acts,  which  either  give  it  a  share  of  the  accumu- 
lations which  may  be  produced  by  the  testator's  assets, 
before  they  are  ^plied  in  payment  of  legacies,  or  in- 
terest upon  the  amount  of  duty,  which  became  payable 
to  the  revenue  at  the  same  time  when  the  legacy  be- 
came 

(a)  WightuKS2. 
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came  payable  to  the  legatee.     In  short,  the  argument        1827« 
for  the  crown  is  simply  this,   "  The  law  of  the  Court       ^r   ^ 
allows  legatees  interest  at  4  per  cent  on  the  amount  of  v. 

their  legacies;  therefore,  we  ought  to  have  interest  at  'Montoomb» 
the  same  rate  on  a  debt  due  to  us  from  the  executor, 
in  respect  of  the  assets."  If  such  an  a]*gun]ent  could 
prevail,  what  becomes  of  the  multitude  of  cases,  in 
which  simple  contract  creditors,  at  the  end  of  many 
years,  during  which  the  payment  of  their  debts  had 
been  delayed,  while  the  assets  were  under  adminis- 
tration in  this  Court,  have  asked  for  interest  in  vain, 
and  have  been  obliged  to  remain  satisfied  with  payment 
of  the  principal  ? 

The  Lord  ChancklloIi. 

The  Court  took  possession  of  the  assets  for  the 
purposes  of  administration.  The  legacies  were  payable 
three  months  afler  the  testator's  death  ;  and  if  the  Court 
had  been  in  a  situation  to  have  appropriated  the  funds 
then,  it  would  have  appropriated  one  part  to  the  legatees^ 
and  another  part  to  the  payment  of  the  legacy  duty ! 
for  the  twenty-fifth  section  of  the  86  G.  3.  c.  52.  orders, 
^*  That,  if  any  suit  shall  be  instituted  concerning  the 
administration  of  the  personal  estate  of  any  person,  in 
which  any  direction  shall  be  given  touching  the  pay* 
ment  of  any  legacies  or  legacy,  or  the  residue  of  his  or 
her  personal  estate,  the  Court,  in  which  such  suit  shall 
be  instituted,  shall,  in  giving  directions  concerning  the 
same,  provide  for  the  due  payment  of  the  duties  hereby 
imposed."  It  happened  that,  in  consequence  of  certain 
claims  at  that  time  existing  against  the  assets  of  the 
Duke  of  Queensbun/j  the  Court  could  not  say  whether 
ultimately  there  would  be  funds  which  the  legatees 
would  be  entitled  to  receive ;  and  it  therefore  could  not 
interfere  in  the  way  I  have  alluded  to.  These  claims 
have  since  been  disposed  of;  and  it  is  the  duty  of  the 
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1827*        Court  to  put  all  parties  as  nearly  as  possible  in  the  samo 

^-   '  sitaation,  as  if  the  legacies  had  been  paid  three  months 

Thomas  »  o  r 

••  after  the  testator's  death* 

Homraoicfiat. 

A  certain  sum  has  been  appropriated  to  the  satis* 
faction  of  the  legatees,  and  the  payment  of  the  duty; 
for  a  sum  ^propriated  for  the  legacies,  must  be  con* 
sidered  as  appropriated  in  part  for  the  paym^it  of  the 
duty  which  attaches  upon  the  legacies.  It  must  be 
considered  as  so  appropriated,  from  the  time  when  the 
legacies  were  payable;  at  that  time,  a  certain  pro- 
portion  of  the  appropriated  sum  would  have  belonged 
to  the  legatees,  and  a  certain  proportion  of  it  would 
have  belonged  to  the  crown ;  and  it  appears  to  me  to  be 
the  justice  of  the  case,  and  not  contrary  to  the  ac^  of 
parliament,  but  rather  consonant  to  their  whole  scope 
and  spirit,  that  the  legatees  should  have  that  part  of  the 
fund  which  they  would  have  had,  if  the  af^ropriatioa 
had  been  made  at  the  time  fixed  by  the  will,  a^d  that 
the  crown  should  have  the  full  benefit  of  that  part  of 
the  fund,  which  it  would  have  been  incumbent  on  the 
Court,  at  the  same  time,  to  have  set  apart  for  the  dis- 
eharge  of  the  duty. 


CASES  IN  CHANCERY.  «li 

1827. 


SPODE  V.  SMITH.  Augtun. 

T'HOMAS  JOHNES  oi  Hafod,  by  his  will,  dated  the  If  »n  execu- 
j£  tor  AC  tins 

16th  of  Febniary  1815,  bequeathed  to  his  wife  Jatie  bondfide^  and 

Johnes  a  leasehold  messuage  and  premises  called  Lafun  "n^«" «  con- 

®  *^  ®     viction  that 

5tofi,  with  all  the  household  goods  and  forniture,  plate,  the  aiseu  are 
linen,  pictures,  china  ware,  books,  and  all  other  goods,  ^ent^for^e 
chattels,  and  effects  which  should  be  in  or  about  it  at  payment  of 
the  time  of  his  deathj  and  also  all  other  his  household  ^ebts,  pennitfe 
goods  and  furniture,  plate,  linen,  china,  books,  prints,  >P^^c  1^- 
pictures,  household  utensils,  wines,  spirits,  liquors,  and  or  possess 
other  household  stores,  and  all  his  live  and  dead  stock :  J^«">*^^«*  <>f 
and  he  appointed  his  wife  and  HugkSmiih  his  executi^ix  bequeathed  to 

for  the  value 

The  testator  died  early  in  the  following  year;  and,  on  tides, within* 

the  29lh  of  July  1816,  the  will  was  proved  by  Ht^k  tere8tat4f 

Smith  alone.     The  widow,  not  having  acted  in  the  exe^*  there  should 

cution  of  the  trusts,  renounced  probate  in  May  1817.  a'd^dency* 

of  assets,  al* 

The  bill  was  filed  by  creditors  of  the  testator  for  xhe  feA%^ 

administration  of  the  assets.     After  a  decree  on  further  should  be 

directions,  the  conduct  of  the  suit  had  been  taken  from  by  subse- 

the  Plaintiffs,  on  the  cround  that  the  same  solicitor  act«d  W"J  events, 

which  he  had 
for  them  and  for  the  Defendants,  and  had  been  given  to  no  reason  to 

other  creditors ;  and,  on  the  petition  of  these  other  ere-  ""d^fe  c'urt 
ditors,  the  Vice-Chancellor,  on  the  20th  of  March  1896^  will  direct  on 
made  an  order,  directing  that  it  should  l>e  referred  to  taken  of  the 
the  Master  to  take  an  account  of  the  personal  estate  of  '^^^^^  <>^^l>c 

Thomas  Johnes  specifically  bequeathed  ;  and  the  Master  possessed  by 

^H^  the  legatees, 
and  interest 
So  be  computed,  unlesf  it  is  certsin  that  the  anets  will  ultioiatdy  be  sufficient  to  piiy 
all  the  creditors. 
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8fode 

V. 

Smith. 


was  to  inquire  and  state  what  was  become  thereof  and 
whether  any  and  what  part  of  such  persona!  estate  was 
possessed  or  retained  by  the  specific  legatees  with  the 
assent  of  Hugh  Smithy  and  under  what  circumstances; 
and  after  the  Master  should  have  made  his  report,  such 
further  order  was  to  be  made  as  should  be  just. 


By  his  report,  the  Master  found  from  the  examination 
of  Hugh  Smith,  that,  immediately  upon  the  death  of  the 
testator,  his  widow  Jane  JohneSy  who  was  then  residing 
in  the  house  at  Lang^orij  took  possession,  as  specific 
legatee,  of  the  household  goods  and  other  efiects  in  and 
about  it;  that  she  afterwards  sold  the  leasehold  and  those 
effects  for  an  annuity  during  her  life^  and  for  the  snm  of 
4000/. :  that  soon  afterwards,  possession  of  the  personal 
estate  and  effects,  which  were  at  Hqfbd  House^  or  on  an 
adjoining  farm  which  the  testator  had  occupied,  was  taken 
on  hehM  of  Jane  Johnes  by  her  sister  Eliza  Jclines^  who 
went  for  that  express  purpose  to  Hqfody  and  sent  some 
of  the  articles  thence  to  the  house  at  Langslon :  that, 
preparations  being  made  for  the  sale  of  the  rest  of  the 
articles  specifically  bequeathed,  Mr.  Claughton^  who  had 
purchased  of  Mr.  Johnes  the  reversion  in  fee,  expectant 
on  his  decease,  of  the  mansion  house  at  Hqfody  and  of 
Mr.  Johnes*s  other  estates  in  Cardiganshire^  proposed  to 
purchase  every  thing  belonging  to  Jane  Johnes  in  or 
about  Hafod  House  and  the  farm :  that,  after  some  dis- 
cussion, Hugh  Smithy  as  the  agent  for  that  purpose  of 
Jane  JohneSy  sold  to  Claughton  certain  classes  of  the 
articles  specifically  bequeathed  for  2500/.,  which  he  re* 
ceived  and  remitted  to  Jane  Johnes:  that  Claugkion 
agreed  to  take  the  residue  of  the  articles  at  Hqfbd^ 
being  worth  from  1500/.  to  2000/.,  at  a  valuation,  and 
they  were  set  apart  in  places  of  security,  till  the  valuation 
should  be  made :  but  that  Claughtofiy  having  delayed  to 
name  a  valuer,  Smithf  on  the  application  of  the  widow, 

had 
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had  advanced  her  money  on  the  credit  of  those  articles        1827. 

to  an  amount  greater  than  the  price  for  which  they  would 

have  been  sold:    that  another   legatee,  to  whom  the 

testator  had  given  a  security  on  a  turnpike  road  for  a 

sum  of  200/.,  had  been  permitted  to  take  possession  of 

i^  and  had  ever  since  received  the  interest;  and  that 

the  personal  estate  and  effects  specifically  bequeathed 

had  been  retained  or  possessed  by  the  specific  legatees, 

with  the  knowledge,  privity,  assent,  and  concurrence  of 

Smithy  the  executor. 

The  creditors  now  presented  a  petition,  praying  that 
the  report  might  be  confirmed;  that  the  Defendant 
might  be  charged  with  the  value  of  the  personal  estate 
and  effects  specifically  bequeathed,  which,  with  his  assent 
and  concurrence,  had  been  possessed  or  retained  by  the 
specific  legatees,  and  with  interest  thereon;  and  that 
it  might  be  referred  to  the  Master  to  ascertain  the 
amount  of  such  value  and  interest. 

At  the  date  of  the  general  report  made  in  the  cause, 
which  was  in  July  1821,  there  was  due  to  unsatisfied 
specialty  creditors  1927/.;  and  to  unsatisfied  simple 
contract  creditors  16,950/.  The  simple  contract  debts, 
which  carried  interest  at  5/.  per  cent.,  were  under 
4000/.     All  these  debts  still  remained  unpaid. 

In  1814,  Mr.Joknes  had  contracted  to  sell  to  Claugh^ 
tofi  all  his  estates  in  the  counties  of  Cardigan  and  Mont" 
gomery^  for  the  sum  of  90,000/. :  as  to  part  of  the  estates, 
the  immediate  fee  was  to  be  conveyed  to  the  purchaser; 
and  as  to  others  of  them,  the  reversion  expectant  on  the 
death  of  Mr.  Johnes :  and  85,000/.  of  the  purchdse*^ 
money  was  to  be  paid  in  18 1 5,  and  the  remaining 
55,000/.,  by  instalments  falling  due  within  the  three 
years  next  after  Mr.  Johnes*  death.    Had  this  contract 

been 
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1827*  been  performed,  the  parchase-iiioney,  agreed  to  be  psil 
by  Claughton^  would  have  afiTorded  ample  fiinds  for  the 
discharge  of  all  the  testator's  debts,  without  resorting 
to  the  property  specifically  bequeathed;  and,  for  some 
time  after  the  testator's  death,  there  was  no  reason  to 
apprehend  that  the  completion  of  the  purchase  would 
be  resisted  or  delayed.  Mr.  Claughton  had  entered  into 
possession  of  the  property ;  had  expressed  himself  satisfied 
with  the  title,  after  the  delivery  of  the  abstract ;  and  had 
exercised  various  acts  of  ownership,  and  evan  advertised 
the  estate  for  sale.  Subsequently,  however,  it  appeared 
that  some  of  the  lands  were  not  included  in  the  abstracts 
which  had  been  delivered ;  objections  were  taken  to  die 
title  to  those  lands;  and  Oaughton  refused  to  peHbnn 
the  contract  A  bill  for  specific  performance  was  dien 
filed,  in  which  the  Plaintifls  insisted  that  CUn^hion  had 
accepted  the  title ;  but,  on  the  hearing  of  the  cause  in 
1824,  a  limited  order  of  reference  as  to  title  was  made 
by  the  Vice-Chancellor.  That  suit  was  still  pendbg: 
and,  in  the  meantime,  a  commission  of  bankrupt  had 
issued  against  Claughton, 

The  questions  on  the  petition  were^ — Whedier,  in 
case  the  assets  should  ultimately  prove  insufficient  for 
the  payment  of  the  testator^s  debts,  the  executor,  Smiik^ 
would  be  personally  answerable  for  the  value  of  die 
specific  legacies  which  he  had  permitted  the  spedfic 
legatees  to  possess  themselves  of,  or  to  retain  ?  and 
whether,  while  it  was  uncertain  whether  there  woaM  be 
a  deficiency  of  general  assets,  any  proceedings  should  now 
be  taken  with  a  view  to  his  alleged  conttng^it  liabili^? 

Jtdtf  5.  '  The  Master  of  the  Rolls  confirmed  the  report^  ami 
dismissed  the  rest  of  the  petition. 

Fnom  this  order  the  petitioners  a{q[>ealed* 

Mr. 
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Mr.  Hedld  and  Mr.  Spence^  for  the  appeal.  iMi. 

The  personal  assets  actually  available  at  the  time  of 
the  testator^s  death,  including  the  articles  specifically 
bequeathed,  constituted  a  fiind,  which,  both  at  law  and 
in  equity,  was  applicable  to  the  payment  of  his  debts, 
and  was  not  more  than  sufficient  for  that  purpose.  The 
executor,  in  giving  up  part  of  the  assets  to  the  legatees^ 
before  the  creditors  were  satisfied,  was  guilty  of  a  deoas^ 
tiVDit^  and  must  be  answerable  to  those  who  have  been 
injured  by  his  act?.  The  creditors  had  a  right  to  im-' 
mediate  payment  out  of  the  first  assets  which  were  at 
tbi^  disposition  of  the  executor :  it  was  not  hi»  business 
tp  speculate  on  the  supposition  that  other  funds  would 
probably  come  into  his  hands*  out  of  which  the  debts 
might  ultimat^y  be  paid;  and  it  is  altogether  immaterial^ 
whether,  at  the  time  when  the  legatees  received  their  spe- 
cific legacies,  he  had  or  had  not  just  reason  to  suppose^ 
that  ClatightorCs  purchase-money  would  soon  be  receive<]^ 
and  that  the  creditors  would  sustain  no  injury  by  what 
be  then  did*  The  specific  legatees  could  never  have  been 
permitted  to  say,  especially  to  creditors  whose  debts  did 
not  carry  interest,  '*  You  shall  wait  for  a  dozen  years 
before  your  debt  is  paid,  in  order  that  the  article^ 
bequeathed  to  us,  may  remain  ours  in  specie : "  and  the 
executor  could  not  give  the  legatees,  at  the  expense  of  cre^ 
ditors»  an  advantage  which  they  coiild  not  have  claimed 
for  themselves.  The  delay  to  which  the  creditors  have 
been  already  exposed,  is  a  great  injury  which  they  have 
sustained  through  the  act  of  the  executor;  and  tliey'have 
a  right  to  charge  him  immediately  with  the  amount  of 
the  assets  which  he  has  improperly  parted  with,,  in  order 
ibat  their  debts  may  be  forthwith  satisfied,  so  &r  as 
ibe  fund  will,  extend.  At  any  rate,  he  must  be  answeih 
able,  if  there  should  ultimately  be  a  deficiency  of  assets. 
Now,  it  is  by  no  means  clear,  that  there  will  not  be  such 
a  deficiency ;  the  probability  is  die  other  way ;  and  if 

the 
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.1827.  the  contract  with  CUaighton  should  not  be  completed, 
the  deficiency  will  be  considerable.  It  is  in  vain  to  say, 
that,  as  Mr.  Smith  acted  with  perfect  honajidest  the  cre^ 
ditors  must  go  against  the  legatees :  the  possession  of  the 
the  legatees,  with  the  executor's  consent,  is  the  posses- 
sion of  the  executor.  It  is  against  the  executor  that 
the  creditors  have  to  assert  their  rights;  and  he  may 
seek  compensation  from  the  legatees. 

Mr.  Sugden  and  Mr.  Simpkinson^  contra. 

It  is  the  duty  of  an  executor,  as  far  as  possible,  to 
give  effect  to  his  testator's  specific  bequests ;  and  if  Mr. 
Smith  had  applied,  in  payment  of  Mr.  Johnei  debts,  the 
articles  specifically  bequeathed  by  that  gentleman,  he 
would  have  been  guilty  of  a  breacb  of  duty.  Clarke  v. 
Lord  Ormond{a).  In  1816,  there  was  a  moral  certainty 
that  funds  would  be  immediately  available,  far  exceeding 
the  amount  of  the  testator's  debts.  It  did  not  occur  to  the 
executor,  or  to  any  of  the  creditors,  that  there  could  be 
a  deficiency  of  assets ;  the  very  transaction  of  selling  to 
Mr.  CUmghton^  on  behalf  of  the  widow,  a  great  part  of 
the  articles  specifically  bequeathed,  was  a  step  proceeding 
upon  and  confirmatory  of  the  contract  of  1814,  the  fiiU 
filment  of  which  would  necessarily  increase  the  personal 
assets  by  55,000/.  at  the  least.  Under  such  circumstances, 
Smith,  in  allowing  specific  legatees  to  retain  or  possess 
themselves  of  the  articles  bequeathed  to  them,  acted  fairly 
and  honestly,  and  without  negligence  or  improvidence. 
No  complaint  was  made  against  him  in  1816.  If  such  a 
complaint  had  been  then  made,  it  would  have  appeared 
most  unreasonable  and  extravagant;  and  if  he  was  not 
blameable  at  that  time,  he  cannot  be  blameable  now. 
'Even  if  the  assets  should  be  ultimately  deficient,  the 

deficiency 

(a)  Jacobs  108. 
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deficiency  willhave  been  occasioned  by  unforeseen  and  1827. 
improbable  events:  and  the  creditors  ought  not,  under 
such  circumstances,  to  have  any  relief  against  the  exe- 
cutor, who  has  acted  with  perfect  honesty,  and  a  fair 
degree  of  prudence.  They  ought  to  be  left  to  seek  their 
remedy  against  the  specific  legatee. 

In  fact,  however,  there  will  not  be  a  deficiency  of 
assets;  there  will  be  funds  sufficient  for  the  pajrment  of 
all  the  creditors;  and  that  result  will  be  a  convincing 
proof,  that  the  executor  has  acted  properly.  At  all 
events,  it  is  premature  to  take  any  proceedings  against 
the  executor,  until  it  is  certain  that  the  claims  of  the 
creditors  cannot  be  provided  for  otherwise. 

The  Lord  Chai^ellor. 

I  have  no  doubt  that  the  conduct  of  Mr.  Smith  in 
this  case  was  perfectly  honajide^  and  that,  at  the  time 
when  he  allowed  Mrs.  Johnes  to  take  possession  of  the 
property  bequeathed  to  her,  he  was  quite  satisfied  that 
there  were  assets  sufficient  to  pay  all  the  debts :  and  if  I 
could  see,  with  absolute  certainty,  that  there  will  be  a 
fund  equal  to  the  payment  of  the  debts,  I  should  agree 
entirely  with  the  Master  of  the  Rolls.  But  I  do  not  see 
my  way,  with  absolute  certainty,  to  the  conclusion,  that, 
independently  of  the  property  specifically  bequeathed, 
there  will  be  a  fund  equal  to  the  payment  of  the  debts : 
and,  if  there  be  a  deficiency  of  assets,  I  think,  on  the 
facts  as  they  at  present  stand,  there  is  enough  to  charge 
Mr.  Smith.  An  account,  therefore,  must  be  directed  of 
the  value  of  the  specific  legacies  which  have  been  re- 
ceived by  the  specific  legatees  with  the  consent  of  the 
executor,  and  interest  must  be  computed  at  4  per  cent ; 
unless  Mn  Smith  will  give  security. 


Mr. 
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1827i  yLr.St^denj  on  behalf  of  Mr.  Smitif  dedined  to  give 

security* 


Th6  order  was  as  follows :  ^^  His  lordship  doth  order 
that  the  order,  bearing  date  the  5th  day  of  Jk^  1B37# 
be  reversed,  so  far  as  it  dismisses  that  part  of  the  petition 
which  prays  that  it  may  be  referred  to  the  Master  to 
ascertain  the  amount  and  value  of  the  personal  estate 
specifically  bequeathed,  and  interest :  and  it  is  ordered, 
that  the  Master  do  take  an  account  of  the  value  of  the 
specific  legacies  received  by  the  legatees  thereof  with  the 
consent  of  the  said  Defendant  Hugh  Smitkj  and  oompate 
interest  at  the  rate  of  4  per  cent,  per  annum  on  sodi 
value,  from  the  time  when  the  specific  legatees  possessed 
or  received  the  same  legacies.^'        ^ 
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1827* 


PERRY  V.  WELLER.  j^g^  i^^ 

OIR  Charles  Wetherell  and  Mr.  Spence  moved  ex  parte  A  Pluntiff 
•^^  for  a  special  injunction  lo  restrain  the  Defendants  ^^^^^ 
from  publisliing  a  certain  secret  relating  to  what  was  an  iniunctiooy 
alleged  to  be  an  important  improvement  in  the  art  of  served  the 

instruction .  Defendant 

with  iuhpanOf 
and  the  De- 
It  was  stated,  as  an  objection  to  the  motion4  that  the  ^"dwat  hM 

*  appeared. 

Defendants  had  entered  an  appearance. 

Mr.  Spence  cited  Aller  v.  Jones  {a\  to  shew  that  a 
Defendant  could  not,  by  appearing  before  the  motion, 
prevent  an  injunction  from  issuing  ex  parte. 

In  answer  to  this  it  was  stated  (and  the  fact  was  not 
denied),  that  the  Plaintiff  had  served  the  Defendants 
with  subpoenas:  he  had  thus  called  upon  them  to  ap- 
pear ;  and  he  could  not  move  against  them,  except  upon 
notice.  In  Alter  v.  Jones^  the  Defendant  must  have  ap* 
peared  gratis j  before  the  service  o{  subpoena. 

The  Lord  Chancellor. 

It  is  true  that  the  Defendant  cannot,  by  his  own  volun- 
tary act — by  appearing  gratis — defeat  the  Plaintiff's  ap- 
plication for  an  injunction  ex  parte.  But  the  Plaintifl^ 
if  he  serves  the  Defendants  with  subpoetiaSf  puts,  by  his 
own  act,  the  latter  in  a  situation  which  entitles  them  to 
notice  of  any  application  made  against  them.  Under 
these  circumstances,  I  cannot  entertain  thb  motion. 

(a)  \9V€t.eos. 


lot«. 
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1827. 

^«««v<.  COOK  t).  COLLINGRIDGE. 

Octoier  30. 

Premises,  held  ri^HE  question  in  this  case  arose  upon  excepdons  to 
l"^i^£S  the  Master's  report.    The  circumstances  are  sUted 

to  be  sold  ID  in  the  judgment 

one  lot,  upon 

the  specula-  rm    t  <^ 

tive  probabi-  ^^^  LORD  CHANCELLOR. 

from  the  ua-         T^\s  was  a  question  respecting  the  most  advantageous 

tare  of  the        mode  of  dividinff  and  allottinir  certain  premises  with  a 

Property,  that     .  ,     .  ,  ,.  .  , 

a  h^her  price   view  to  a  sale  by  public  auction.     It  came  on  upon  ex» 

toi  d^^h"t  ^^P^*°"s  ^  ^®  Master's  report.  The  Master  was  of 
node  of  sale,  opinion,  that  'Uhe  dwelling-houses,  shop,  warehouses, 
w«-e  put  UD  *°^  buildings,  with  the  yards  and  grounds  forming  the 
in  distinct  plant  and  principal  accommodation  of  the  capital  coach- 
making  concern  carried  on  upon  the  said  premises,  and 
being  marked  as '  lots  5.  and  6.  in  the  plan  produced 
before  him  by  the  Plaintiff,  should,  whether  the  same  be 
held  under  one  or  more  leases,  be  sold  together  in  one 
lot;  and  that  the  remaining  leasehold  messuages  and 
dwelling-houses,  and  other  tenements,  with  their  several 
and  respective  appurtenances,  should  be  sold  separately 
in  distinct  lots,  each  messuage  or  tenement,  with  its 
appurtenances,  forming  a  lot  by  itself." 

I  have  read  the  evidence,  and  agree  with  the  Master 
in  thinking  that  it  will  be  advisable  and  most  beneficial 
for  all  parties  interested  in  this  property,  that  "  the 
dwelling-houses,  shops,  warehouses,  and  buildings,  with 
the  yards  and  grounds  forming  the  plant  and  principal 
accommodation  of  the  capital  coachmaking  concern  car- 
ried on  upon  the  said  premises,  and  marked  as  lots  5. 
and  6."  in  the  plan,  <^  should  be  sold  together  in  one 
lot."  I  think  this  part  of  the  property  will  probably 
produce  more,  if  sold  together,  than  if  sold  separately  in 
two  lots.  It  appears  to  me  (though  the  question  is 
certainly  one  of  a  very  speculative  nature),  that  the  divi- 
sion 
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sion  will  not  increase  the  competition,  but  may  have  the  1827. 
contrary  effect.  For  no  person,  I  conceive,  would  be 
willing  to  establish  himself  in  the  business  of  coach* 
making  in  these  premises,  with  a  rival  in  the  same  trade 
at  his  elbow,  sharing  with  him  the  chance  of  obtainmg 
the  customers  of  the  concern.  It  is  probable,  there- 
fore, that  the  bidders  would,  even  in  the  event  of 
dividing  the  lots,  be  confined  to  those  who  had  the 
means  and  the  intention  of  purchasing  the  whole :  while^ 
at  the  same  time,  persons  with  capital  sufficient  for  this 
purpose  might  be  deterred  from  embarking  in  such  a 
speculation,  and  bidding  for  the  first  lot,  from  the  risk 
to  which  they  might  think  themselves  exposed  either  of 
not  obtaining  the  second,  or  of  being  compelled,  by 
management  and  by  advantage  taken  of  their  situation 
as  purchaser  of  the  first  lot,  to  pay  for  the  second  more 
than  its  value. 

I  think  it  not  improbable,  therefore,  upon  the  whole, 
that  the  competition  might  be  less,  if  the  property  com- 
prised in  lots  5.  and  6.  as  marked  on  the  plan,  were  sold 
separately,  than  if  the  whole  were  sold  in  one  lot.  This 
view  of  the  case,  however,  does  not  apply  to  the  rest  of 
the  property :  and  it  appears  to  me  that  the  Master  haft 
judged  rightly  with  a  view  to  ensuring  a  competition  as 
extensive  as  possible,  in  reporting  that  it  would  be  most 
advantageous  that  "  the  remaining  leasehold  messuages 
and  dwelling-houses,  and  other  tenements,  with  their 
several  and  respective  appurtenances,  should  be  sold 
separately  in  distinct  lots,  each  messuage  or  tenement, 
with  its  appurtenances,  forming  a  lot  by  itself." 

I  understand  that  the  parties  have  so  arranged  be- 
tween themselves  as  to  render  my  judgment  unnecessary 
upon  the  other  exception. 

The  Master's  report,  therefore,  must  be  confirmed. 
Vol.  hi.  M  m 
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^^'  7, 8.  SHEWELL  V.  JONES. 

Oct.  30, 

Quasr^Whe-  riiHE  facts  of  this  case  are  stated  in  Simons  and 

peUtionob^  Stuarfs  Reports,  vol.  ii.  p.  170. 

jecting  toa 
iDBSter'fi  re- 
port of  a  re-         From  the  order  of  the  Vice-Chancellor,  dismissiog 

counts*  the       ^®  petition  with  costs,  the  petitioner  appealed. 
Court  will  en- 

sideretion  of         ^^*  SugdeUj  Mr.  Tredaoe^  and  Mr.  Knight^  for  the 

the  particular    appellants. 

Items  of  the 

accounts. 

E v«i  where       M^.  Heald  and  Mr.  Bickersteth^  contra. 
there  is  reason 

to  doubt  whe- 

8omeM>ints,  ^^   ^^^  argument    the    charges    made    against   the 

the  conduct  of  receiver  were  discussed  at  great  length.  The  two  pomts, 
been  strictly  upon  which  the  principal  stress  was  laid,  were  —  that  he 
correct,  fur-  had  applied  monies  and  property,  belonging  to  the 
will  not  be        partnership,  for  his  own  benefit ;  and  that,  on  behalf  of 

ordered, where  ^h^  partnership,  he  had  purchased  articles  from  a  con- 

the  attention  *^      ,  ^       ^  ^ 

of  the  parties    cem  which  he  carried  on  upon  his  own  account. 

has  been 

previously  dfr-  m^m^^m^mmm^mi^^mmmm^mmmmmmm 

rected  to  the 

2J?le%"jJr.        The  Lord  Chancellor. 

tunity  of  m-         j^  ^jg  ^^^  ^  ^ill  was  filed  for  the  dissolution  of  the 

vestigation 

afforded  to    ,   partnership  between  the  Plaintiff*  and  the  Defendant 

them. 

The  partnership  was  declare^  to  be  dissolved ;  and  it 
was  referred  to  the  Master  to  appoint  a  proper  person 
to  collect  and  pay  the  debts  due  to  and  from  the  part- 
nership, and  to  wind  up  the  business.  The  person  so 
ap|)ointed  was  to  pass  his  accounts  before  the  Master. 
Howard  was  appointed,  and  his  accounts  were  passed 
accordingly. 

Ape- 
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A  petition  was  presented,  praying  that  the  Master 
might  review  his  report,  having  regard  to  certain  objec- 
tions made  by  the  petitioner;  also,  that  certain  items 
might  be  expunged  from  the  accounts;  and  that  the 
Defendant  might  be  at  liberty  to  exhibit  interrogatories 
for  the  examination  of  the  receiver  and  of  witnesses  m 
support  of  his  objections,  which  it  was  stated  the  Master 
had  refused  to  permit.  When  the  case  came  on  before 
Sir  John  Leach  as  V  ice-Chancellor,  that  learned  Judge 
stated  that  it  was  not  the  practice  of  the  Court  to  enter 
into  the  consideration  of  the  items  of  a  receiver's  ac- 
count, but  that  the  Court  would,  upon  the  petition 
of  the  party  complaining,  examine  any  principle,  upon 
which  the  Master  had  proceeded,  that  was  suggested 
to  be  erroneous.  It  was  alleged  that  the  Master  had 
declined  to  enter  into  the  merits  of  some  of  the  peti- 
tioner's objections,  upon  a  supposed  want  of  jurisdiction. 
But  the  Master,  upon  a  reference  to  him  by  the  learned 
Judge,  informed  the  Court,  that  the  statement  was  in- 
correct, and  that  he  had  fully  entered  into  the  merits  of 
every  objection  taken  by  the  petitioner.  The  petition  waar 
accordingly  dismissed.  It  was  afterwards  brought  here 
for  further  consideration,  and  discussed  at  great  length. 


I  certainly  do  not  feel  disposed  to  dissent  from  the 
rule  of  practice  with  respect  to  receivers'  accounts  stated 
by  the  late  Vice-Chancellor.  But,  had  the  rule  been 
otherwise,  I  think,  afler  a  careful  perusal  of  the  affidavits, 
I  should  not  be  justified  in  sending  this  case  to  the 
Master  for  further  investigation.  The  impression,  which 
a  careful  perusal  of  the  affidavits  has  made  upon  my 
mind,  and  the  conclusion  I  have  drawn  from  them,  is, 
that  the  persons  Interested  in  the  estate  in  question  are 
under  great  obligations  to  the  receiver  for  his  activity 
and  exertion.  The  charges  preferred  against  him  have, 
I  think,  in  general  been  sufficiendy  and  satisfactorily 
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answered.  There  are  only  two  points  upon  which  I 
have  hesitated  —  the  one  as  to  the  discount  of  bills  by 
the  receiver,  for  his  own  convenience  —  the  other,  as 
to  the  purchase  of  flax  from  Howard  and  Co.  But, 
after  the  ample  opportunity  which  was  afforded  for 
inquiry,  while  this  case  was  before  the  Master — a  period 
of  more  than  three  years,  when  every  thing  connected 
with  these  transactions  might  have  been  sifted  and  exa- 
mined —  the  extensions  of  the  time  for  producing  evi- 
dence —  the  examination  of  the  receiver  himself  upon 
interrogatories  as  for  back  as  the  year  1821,  one  of  whidi 
interrogatories  was  directed  to  the  very  point  of  the  dis- 
count of  the  bills;  adverting  also  to  the  statement  made 
by  the  Master,  that  he  entered  fully  into  the  merits  of 
every  objection  urged  by  the  petitioner — and  attending 
to  the  whole  course  of  the  proceeding,  as  collected  from 
the  affidavits, — I  think  the  inquiry  ought  now  to  ter- 
minate, and  that  there  is  no  reason  for  submitting  the 
case  for  further  examination.  As  to  the  application  to 
the  Master  to  permit  a  further  examination  of  the  re- 
ceiver and  of  other  witnesses  upon  interrogatories,  it 
was  made  at  so  late  a  period  as  completely  to  justify 
the  Master  in  his  refusal 


I  think,  therefore^  the  petition  inust  be  dismissed. 
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^T^HE    circumstances    of  this    case   are    stated    in 
1  Simons  and  Stuarfs  Reports,  415. 

The  motion  for  a  new  trial,  on  behalf  of  the  rector, 
having  been  refused  by  the  Vice-Chancellor,  a  similar 
application  was  now  made  before  the  Lord  Chancellor. 

Mr.  ShadweU  and, Mr,  Tredaoe^  in  support  of  the 
motion  for  a  new  trial. 

Mr.  Heald  and  Mr.  MeriveUe^  contra. 


The  Lord  Chancellor. 

This  was  a  motion  for  a  new  trial  of  an  issue  directed 
by  the  late  Vice-Chancellor,  to  try  "  whether  Mr.  PhUr 
lipps  was  entitled  to  the  tithes,  or  to  a  modus  of  4/.  105. 
payable  yearly  in  lieu  of  tithes,  of  certain  lands  called  the 
Cliffi:  Sladesr 

On  the  part  of  Mr*  PhillippSj  there  was  produced  on 
the  trial  a  deed  dated  in  1670,  by  which  *^  all  that  rate 
tithe  of  45.  yearly  increasing,  renewing,  or  hapi3ening 
out  of  certain  grounds  in  Markfidd^  called  Cliffe  Stades" 
was  conveyed  to  Thomas  Boothbj/.  The  title  to  this 
payment  was  deduced  by  a  regular  series  of  con veyances 
from  Boothby  to  Mr.  Phillipps.  In  some  of  the  deeds 
the  payment  was  stated  at  45.  8£2.,  in  others  at  45.  \0d. ; 
in  some  it  was  called  the  tithe  or  rate-tithe.  The  deeds 
from  1695  to  1756  stated  the  payment  at  45.  \(yd. 
The  place  in  question  contained  somewhat  more  than 

M  m  8  100  acres. 
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however  long 
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1827.  100  acres.  As  far  back  as  the  memory  of  living  wit- 
nesses extended,  a  period  of  more  than  fifty  years,  the 
payment  of  45.  10^.  had  been  regularly  collected  from 
the  different  occupiers  for  Mr.  PhiUipps  and  his  prede- 
cessors. No  tithes  for  this  land  had  been  paid  to  or 
claimed  by  the  rector. 

It  was  contended,  upon  the  motion  for  the  new  trial, 
that  it  was  necessary  either  to  produce  a  grant  of  the 
tithes,  or  to  give  some  evidence  of  a  grant  having  ex- 
isted, to  justify  a  verdict  against  the  rector;  and  that, 
there  being,  as  it  was  said,  no  such  evidence  in  this  case, 
the  jury  ought  to  have  been  directed  to  find  for  the 
Defendant  in  the  issue,  who  was  the  Plaintiff  in  the 
cause.  Several  cases  were  cited:  Scott  v.  sAirey(a)\ 
Edwards  v.  Lord  Vernon  (6) ;  Fanshaw  v.  Ratherham  {c)\ 
Bemey  v.  Harvey  {d) ;  and  Meade  v.  Norbury.  {e) 

From  the  statement  made  of  the  summing  up  of  the 
learned  Judge,  it  appears  that  he  drew  a  distinction 
between  the  mere  non-payment  of  tithes,  which  would 
not,  he  said,  be  an  answer  to  the  claim  of  the  rector, 
and  such  a  case  as  the  present ;  viz.  of  the  actual  per- 
nancy of  the  tithes,  or  of  a  payment  in  lieu  of  them ; 
and  that  he  thought,  as  this  might  have  a  legal  origin, 
the  successive  conveyances,  and  the  enjoyment  accruing 
under  them  for  a  period  of  one  hundred  and  fifty  years, 
were  sufficient  to  justify  the  jury  in  presuming  a  grant 
In  this  opinion  I  concur  with  the  very  learned  Judge  by 
whom  the  issue  was  tried ;  although  I  think  it  is  to  be 
regretted  that  this  question  should  have  come  in  such  a 
shape,  as  to  render  it  necessary  that  a  court  of  equity 
should  be  called  upon  to  decide  it 

The 

(fl)  GwUUm,  1174.  (rf)  17  Fe$.  119. 
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The  authorities,  which  were  referred  to  in  the  argu- 
ment, do  not  appear  to  me  to  be  at  variance  with  the 
direction  of  the  learned  Judge.  In  Scott  v.  Airey^  which 
has  often  been  referred  to  in  the  progress  of  this  cause, 
the  tithes  had  been  the  subject  of  sale  and  conveyance 
for  170  years,  and  there  had  been  a  correspondent 
enjoyment  of  them  by  the  parties  to  whom  they  were 
so  conveyed.  In  that  case  the  Court  refused  to  direct 
an  issue,  and  left  the  rector  to  pursue,  if  he  should 
think  proper,  his  remedy  at  law.  The  case  of  Ed" 
beards  v.  Lord  Vernon  appears  to  have  been  to  the  same 
effect.  In  these  cases  the  Court  did  not  determine 
the  right;  it  merely  refused  to  interfere.  But  in  the 
farmer  of  these  cases,  the  same  distinction  was  taken 
between  **  a  mere  claim  of  exemption  from  tithes, 
and  the  claim,"  as  in  this  case,  '^  of  the  tithe  of  land 
which  had  constantly  paid  tithes."  And  Mr.  Baron 
Eyre^  who,  according  to  the  report,  took  a  leading  part 
in  the  decision,  stated,  that  there  was  a  great  difier^ice 
between  a  claim  founded  on  mere  non-payment  of  tithes, 
and  a  claim  supported  by  evidence  of  actual  enjoyment  of 
the  pernancy  of  tithes.  "  The  tide,"  he  added  (a),  "  not 
being  simply  unlawful,  long  possession  is  evidence  of  the 
tide."  The  law  was  so  put  to  the  jury  by  the  learned  Judge 
upon  the  trial  of  the  present  issue.  The  case,  therefore, 
of  Scott  v.  Aireyj  not  only  is  not  an  authority  against  the 
direction,  but,  as  far  as  the  opinion  of  one  of  the  learned 
Judges  is  considered,  may  be  cited  in  support  of  it. 


1827. 


Bacon 

V. 

Williams. 


In  the  case  of  Fanskaw  v.  Botherkam^  as  reported  (6), 
Lord  Keeper  Henley  intimates,  that,  though  in  the 
case  of  a  severance,  it  is  not  necessary  to  produce  the 
deed,  evidence  must  be  given  that  there  was  one; 
adding,  *^  that  the  law  requires  only  the  best  evidence 
that  the  thing  in  dispute  will  admit  of,  and  a  very 

slight 

(a)  GwilUm,  117S.  (5)  Edtn^  997. 
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slight  proof  would,  be  sufficient  to  establish  such  a  deed 
of  severance  though  it  were  lost ;  but  that  a  title  could 
not  be  set  up  at  law  against  the  common  right  by  length 
of  possession  of  the  tithes,  or  by  simple  grants  of  them, 
or  by  both  together."  But  the  learned  Judge  was 
speaking  of  a  case  of  exemption  or  discharge.  *'  I  am 
of  opinion,*'  he  says  (a),  ^^  that  at  common  law  no  man 
could  avail  himself  of  a  discharge  from  tithes  by  grant, 
but  by  producing  it."  And  though  the  expressions 
used  are  general,  it  may,  I  think,  from  the  general  scope 
of  his  argument,  admit  of  doubt,  whether  he  intended  to 
apply  them  or  would  have  applied  them  to  a  case  like 
the  present,  of  long  adverse  enjoyment,  *  and  actual  per- 
nancy of  tithes,  coupled  with  a  succession  of  convqr- 
ances,  corresponding  with  such  enjoyment.  And  it 
should  further  be  observed,  that  the  argument,  as  re- 
ported in  GwiUim^  is  entirely  confined  to  a  case  of  ex- 
emption. In  Bemey  v.  Haixey^  Lord  Eldon^  speaking 
of  Fanskaw  v.  Botherhamj  observes  (&),  ^^  that  the  doc- 
trine of  the  Court  in  that  case  was,  that  a  mere  retainer, 
imexplained  by  any  deed  or  instrument  asserting  title 
not  merely  to  retain  but  to  enjoy,  is  not  a  defence  against 
a  spiritual  person  or  a  lay  impropriator."  And  the  same 
learned  Judge,  observing  upon  Scott  v.  Airey^  said,  the 
Court  took  this  distinction,  ^<  that,  if  we  ha4  nothing  to 
shew  but  the  mere  retainer  of  the  tithes,  not  an  actual 
grant  or  pernancy,  or  that  we  had  in  our  title-deeds 
treated  the  property  as  belonging  to  us,  the  mere  re- 
tainer would  not  raise  the  presumption  against  any  one; 
not  against  a  spiritual  rector;  nor,  upon  Fanshaw  v. 
RotherhaKif  against  a  lay  rector."  , 


The  case  of  Meade  v.  Norbury  (c),  was  a  case  of  mere 
m-payment.     In  that  case  {d)y  Mr.  Baron  BickardSf 

in 
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in  giving  judgment,  observed,  ^*  In  other  cases  the  per- 
ception has  been  of  that  sort  which  could  not  have 
been  lawful  without  grant ;  but  here  the  sole  question  is, 
whether  non-payment  is  evidence  of  grant"  And  Chief 
Baron  Thomson  said  (a),  *^  As  to  the  authorities  which 
have  been  cited,  where  the  doctrine  of  presumption  has 
obtained,  I  make  this  observation  :  —  In  all  those  cases 
the  defence  was,  an  actual  enjoyment  of  tithes,  and  not 
a  mere  retainer."  And  speaking  of  the  case  of  a  grant, 
he  says,  ^^  Mere  non-payment  would  not  be  evidence  of 
such  a  grant."  It  roust  be  shewn  that  the  grant  did  exist 
by  other  evidence  than  mere  non-payment.  '^  Retainer 
alone  amounts  to  nothing  more  than  non  decimandoJ* 


1827. 
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I  think,  therefore,  that  the  doctrine  in  the  cases, 
which  were  cited  at  the  bar  on  the  part  of  the  rector,  is 
not  at  variance  with  the  opinion  expressed  by  the  learned 
Judge  upon  the  trial  of  this  issue :  and  I  agree  with  him 
in  thinking,  that  the  mere  non-payment,  for  however 
long  a  period,  would  not  be  evidence  of  a  grant ;  but 
yet,  that  the  adverse  enjoyment  or  pernancy  of  the  tithes 
for  a  long  series  of  years,  coupled  as  in  this  case  with  a 
succession  of  deeds  by  which  the  title  has  been  conveyed 
from  one  person  to  another,  and  corresponding  with  the 
enjoyment,  affords  evidence  sufficient  to  justify  a  jury 
in  presuming  a  legal  grant  of  the  tithes.  In  the  pre- 
sent case,  indeed,  the  tithe  itself  was  not  received,  but 
the  payment  was  made,  as  it  appears,  in  lieu  of  tithes, 
and  the  jury  have  found  that  it  was  a  modus.  The  case, 
therefore,  is  in  principle  the  same,  though,  perhaps,  not 
so  strong  in  point  of  evidence,  as  if  the  tithe  itself  had 
been  paid.  The  term  ^^  rate-tithe  "  seems  to  have  been 
used  with  reference  to  the  practice  of  apportioning  the 
tithe  among  the  different  occupiers. 

Upon  a  view  of  the  whole  case,  I  think  the  motion 
for  a  new  trial  cannot  be  sustained. 


(a)  2  Prke,  363, 564. 
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BETWEEN 

1887.        The  ATTORNEY-GENERAL,  at  the  Relation  of 

Aug,  3, 

j7s8.  the  Inhabitants  of  the  Town  of  MONMOUTH, 

Aug.  5.  Informant; 

AND 

/ 

The  Master  and   Four  Wardens  of  the   HABER- 
DASHERS' COMPANY,  -  Defendants. 

ProTisionfor  TN  this  suit  a  petition  was  presented  by  the  master 
&>n  fa  writing  ^^^  wardens  of  the  Haberdashers'  Company  for  the 
and  arith-  purpose  of  having  the  appointment  of  a  mastento  teaeh 
duced  into  a     writing  and  arithmetic  made  part  of  the  scheme  for  the 

scheme  for  the  administration  of  a  free  firammar  school, 
administration  ^ 

and  manage^    , 

^ramL*  ^^  ^y  '^^^^^^  P^t^t  ^^  ^'°8  "^^^^  ^^  ^^^^  ^^^  ^ 
school.  19th  March  1614,  reciting  that  WiUiam  Janes^  citizen  and 

haberdasher,  of  London^  was  willing  to  give  divers  here- 
ditaments for  the  foundation  and  maintenance  of  an 
almshouse  and  free  grammar  school,  and  a  preacher,  in 
the  town  of  Monmouth^  his  majesty,  at  the  petition  of 
the  said  William  Jonesj  did  grant  and  ordain,  that  in 
future  for  ever  there  might  and  should  be  in  the  town 
of  Monmouth  an  almshouse  for  poor  people  and  onejrte 
grammar  school  for  the  instruction  and  education  of 
boys  and  youths  in  the  Latin  tongue  and  other  more 
polite  literature  and  erudition,  and  that  the  said  schod 
should  thenceforth  for  ever  be  called  *  The  free  grammar 
school  of  William  Jones  in  Monmouth^  and  should  con- 
sist of  one  schoolmaster  and  one  undermaster.  The  same 
instrument  established  a  lectureship,  and  appointed  the 
master  and  four  wardens  of  the  Haberdashers'  Com- 
pany, and  their  successors,  ^^  governors  of  the  pos- 

sessionii 
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sessions,  revenues,  and  goods  of  the  almshouse  and  free       1827. 

irrammar  school  of  William  Jones  in  MonmouthJ*  con-     1  """^  ~ 
**..  Attorney- 

stitutmg  them  for  that  purpose  a  body  corporate,  and      General 
investing  them  with  the  usual  powers :  and  it  ordained    u.    ^L    «. 
that  all  issues  and  revenues  of  lands  to  be  given  and      BEt*  Co. 
assigned  for  the  maintenance  of  the  almshouse,  school, 
and  preacher,  should  be  expended  in  the  sustentation 
and  maintenance  of  the  poor  people  of  the  almshouse, 
of  the  master  and  under-master  of  the  school,  and  of 
the  preacher,  and  in  repairs  of  the  lands  and  possessions 
of  the  charity. 

William  Jones  by  his  will,  bearing  date  the  26th  day 
of  December  1614,  (amongst  other  things)  bequeathed 
as  follows :  — 

"  Item. —  I  give  to  the  Company  of  Haberdashers  in 
London  the  sum  of  9000/.  of  current  money  in  England^ 
to  ordain  and  purchase  a  free  grammar  school  and 
almshouses  for  twenty  poor  old  diseased  people^  or  blind 
and  lame,  as  it  shall  seem  best  to  them,  of  the  town  df 
Monmouth^  where  it  shall  be  bestowed.  Of  this  9000/. 
6000/.  is  already  paid  to  the  Company  of  Haberdashers ; 
so  there  remaineth  yet  3000/.  to  be  paid  unto  the  Com- 
pany of  Haberdashers  by  my  executors  within  a  year 
after  my  decease,  which  sum  given  to  this  purpose  is 

sterling  money  9000/." 

••  • 

In  Febi-uary  1614',  William  Jones  died.  The  Haber- 
dashers' Company  had  received  the  sum  of  6000/.  prior 
to  his  death;  and,  the  remaining  3000/.  having  been 
afterwards  paid  by  his  executors,  the  charity  was  carried 
into  execution,  and  the  school  established. 

The  present  petition  stated  that  the  annual  income  of 
the  charity  lands  was  779/.  lOs.  6i.,  and  the  annual 

expendi- 
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18S7.       expenditure  on  an  average;  735/.  I2s.  2d.,  leaving  an 

1~  "  averaire  annual  surplus  of^SL  17&  lid ;  that  there  was 

Attorney-  7  . 

Obnebal     standing  in  the  name  of  the  Accountant-General,  in 

Habbbdabh-   ^"^'^  *°  ^^®  cause,  6362/.  185.  Sd.  three  per  cent,  consols, 
xbb'  Co.      arising  out  of  the  surplus  rents  and  profits,  with  the 
accumulations,  which,  up  to  that  time,   had  been  set 
apart  for  the  payment  of  the  expenses  of  repairs,  costs, 
and  other   contingencies;   that  the  annual   surplus  of 
48/.  175.  lie/.,  and  the  sum  of  6862/.  185.  Sd.    S  pet 
cent,  consols,  were  much  more  than  sufficient  to  provide 
for  such  repairs  and  contingencies ;  that  a  considerable 
portion  of  the  surplus  income  might  be  safely  applied  in 
making  some  addition  to  the  present  establishment  of 
the  charity ;  that,  for  several  years  past,  there  had  not 
been  at  the  school,  on  an  average,  above  twenty  scholars, 
and  there  were  then  only  sixt^n,  although  the  statutes 
authorised  the  admission  of  a  hundred ;  that  the  statutes 
contained  a  direction  that  the  school  should,  once  at  least 
in  each  year,  be  visited  by  men  of  good  conscience  and 
judgment,  to  be  appointed  by  the  governors ;  and  that,  in 
pursuance  of  such  direction,  the  present  governors,  in 
the  year  1825,  appointed,  as  such  visitors,  nine  gentle- 
men   in    the    neighbourhood    of  Monmouth^    who  in- 
quired into  the  state   of  the  school,  with  a  view  to 
ascertain  whether  any  thing  could  be  done  to  increase 
its  utility.     As  the   result  of  that  inquiry,   they  had 
stated  to  the  petitioners  their  opinion,  that  the  great 
defect  in  the  school,  and  the  reason  of  its  comparative 
inutility,  was  the  want  of  some  provision  for  the  in- 
struction of  the   boys  in  writing  and  arithmetic  and 
the  common  branches  of  education,  at  the  same  time 
that  they  were  pursuing  their  classical  studies ;  that  it 
would  most  essentially  promote  the  objects  of  the  founder 
of  the  charities,  and  be  highly  conducive  to  the  interests 
of  the  school,  as  a  classical  school,  if  a  writing  master, 
at  an  annual  salary,  were  appointed,  or  some  other  pro- 
vision 
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vision  made  for  instructing  the  scholars  in  writing  and 
arithmetic  at  extra  hours,  so  as  to  promote  and  not 
interfere  with  their  classical  studies ;  and  that,  if  such  pro- 
vision were  made  for  instructing  the  scholars  in  writing 
and  arithmetic,  in  addition  to  the  classical  part  of  their 
education,  leaving  the  classics  still  the  principal  object 
of  attention,  the  scholars  would  very  shortly  amount  to 
the  fulL  number  allowed  by  the  statutes.  The  petition 
added,  that  the  opinion  of  the  visitors  had  been  very 
strongly  confirmed  by  representations  which  had  been 
made  to  the  petitioners  by  many  of  the  most  respectable 
inhabitants  of  Monmouth. 


1827. 

Attorney* 
General 

V. 

Haberdash- 
BRB*  Co. 


The  prayer  was,  that  it  might  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  any 
and  what  portion  of  the  funds  of  the  charity  could  be 
applied  in  making  any  addition  to  the  existing  establish- 
menty  without  diminishing  the  present  salaries  and 
allowances,  and  still  reserving  a  sufficient  fiind  for  re* 
pairs  and  other  contingencies;  that  the  Master,  if  he 
should  find  that  part  of  the  funds  could  be  so  applied, 
might  approve  of  a  scheme  for  the  application  of  such 
portion  of  the  funds;  that  he  might  inquire,  whether 
the  school,  as  a  free  grammar  school,  would  be  rendered 
more  extensively  useful  in  the  manner  and  for  the  pur- 
poses intended  by  the  founder,  by  adding  to  the  present 
establishment  some  provision  for  the  instruction  of  the 
boys  in  writing  and  arithmetic ;  and  if  he  should  be  of 
opinion  that  such  additional  provision  would  render  the 
school  more  extensively  usefiil,  then  that  he  might,  in 
the  scheme  to  be  approved  of  by  him,  include  a  pro- 
vision for  such  additional  instruction. 


The  only  doubt  was,  whether,  consistently  with  the 
rules  of  the  court,  part  of  the  funds  belonging  to  this 
free  grammar  school  could  be  applied  in  providing  for 

the 
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the  scholars  the  means  of  instruction  in  writing  and* 
arithmetic.  • 

Mr.  Swanrtf  for  the  petition,  stated,   that  what  was 
now  prayed  was   sanctioned   by  what  the  Court  had 

done 


1835. 
Dec.  25. 

Provisions  for 
instructing 
the  boys  in 
writing  and 
arithmetic 
made  part  of 
the  schema 
of  a  grammar 
schooL 


*  ATTORNEY-GENERAL  v.  DIXIE. 


Sir  JVoUtan  Dixie  by  his 
will  and  codicil,  dated  re- 
spectively in  1592  and  1593, 
gave  a  sum  of  money  for  the 
endowment  and  establish- 
ment of  a  school  **  for  the 
bringing  up  and  teaching  of 
fifly  or  three  score  poor 
scholars."  The  school  was 
to  be  under  a  good  and 
learned  master:  boys  edu- 
cated in  it  were  to  have  a 
preferable  claim  to  certain 
fellowships  and  scholarships, 
which  the  testator  had  found- 
ed in  Emanuel  College,  Ccrm- 
bridge:  and  the  codicil  stated 
the  purpose  of  the  bequest  to 
be  "  for  the  maintenance  and 
increase  of  learning  and  good 
acts." 

The  nephew  and  heir  of 
the  testator  made  an  addition 
to  the  endowment;  and,  in 
the  forty-third  year  of  the 
reign  of  Elizabeth^  he  ob- 
tained letters  patent  estab- 
lishing ''  one  perpetual  gram- 
roar  school  for  the  instruction, 
education,  and  bringing  up  of 
boys  and  young  men  within 
the  village  or  parish  oi  Market 


Bostoorihf  according  to  the 
orders,  statutes,  and  consti- 
tutions in  that  behalftherein- 
afler  to  be  made  and  ordained 
to  continue  and  endure  for 
ever." 

In  16S0,  he  made  certain 
statutes  for  the  government 
of  the  school.  The  first  of 
these  provided,  ^*  that  in 
the  said  school  in  Marid 
Bosxoarth  thefe  shall  be  fw 
ever  successively  a  school- 
master and  an  usher,  who 
shall  with  all  care  and  dili- 
gence instruct  and  teach  the 
children  and  youth,  and  that 
to  be  done  freely,  of  the 
parish  of  Bastobrih  and  Cade' 
by^  and  the  kindred  of  the 
said  Sir  WoUtan  Dixie,  citi- 
zen, and  late  mayor  of  Lon- 
dofij  and  their  heirs,  and  the 
children  of  the  tenants  or  oc- 
cupiers of  the  school  lands, 
in  learning  and  good  nur- 
ture :  the  master  to  be  of  a 
degree  of  a  Master  of  Arts, 
and  the  usher,  of  a  Bachelor 
of  Arts,  at  Uie  least." 

The  school  was  to  be  di- 
vided into  two  branches,  the 

lower 
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done  on   a  former  occasion.     By  a  report  dated  the       1827. 

26th  of  Jtdu  1797,  the  Master  found,  that,  in  1784,  the  ,^  -v^"^ 
rents  of  the  charity  estate  being  then  considerably  in-     Genkrai. 

creased,  HakLa«. 
BBS*  Ca 


lower  school  and  the  upper. 
<'  In  the  first  form  of  the 
lower  school,"  said  the  sta- 
tutes, **  shall  be  taught  the 
A.  B.  C,  primer,  Testament, 
and  other  English  books." 
In  the  other  form  of  the 
lower  school  Latin  was  to 
be  taught.  In  the  upper 
school  the  instruction  was 
confined  to  Latin^  Greeks  and 
Hebrew:  and  the  scholars 
were  prohibited  from  speak- 
ing English  in  the  school. 

Great  abuses  having  grown 
Up  in  the  administration  of  the 
csharity,  an  information  had 
been  filed,  and  a  decree  made, 
under  which  new  governors 
had  been  appointed,  (a) 

As  the  income  of  the  school 
had  greatly  increased,  the 
governors  now  presented  a 
petitition,  stating  that  the 
inhabitants  of  the  parish  of 
Bostvotih  and  Cadehyy  being, 
with  few  exceptions,  in  hum- 
ble circumstances,  had  neither 
pecuniary  means  nor  local  op- 
portunities of  procuring  for 
their  children  such  instruc- 
tion in  English^  writing,  and 
arithmetic,  as  might  qualify 
them  for  entering  with  ad- 
vantage upon   the  study  of 

.      (a)  13 


the  learned  languages;  that 
the  original  founder  of  the 
charity  did  not,  by  his  will, 
confine  the  objects  of  the 
school  to  instruction  in  the 
learned  languages,  but  seem- 
ed to  have  intended  to  further 
education  generally ;  that  the 
statutes  of  the  school  seemed 
to  contemplate  the  exten- 
sion of  the  scheme  of  edu- 
cation, which  was  to  be  given 
in  it,  to  other  branches  of 
knowledge  besides  the  learn- 
ed languages,  one  of  the 
statutes  having  provided, 
that,  <*  in  the  first  form  of  the 
lower  schooly  shall  be  taught 
the  A.  B.  C-9  the  primer, 
Testament,  and  other  English 
books;"  that,  in  former  times, 
there  had  been  a  writing 
master  attached  to  the  esta- 
blishment, as  well  as  a  master 
and  usher ;  and  that,  unless  a 
good  and  effective  plan  of 
education  in  English  y  writing, 
and  arithmetic  formed  a  part 
of  the  scheme  for  the  ad- 
ministration of  the  charity, 
there  would  not  be  a  suc- 
cession of  scholars  qualified 
for  prosecuting  the  study  of 
Latin  and  Greek,  and  the 
school  would  become  inef- 
fectual 
Fes,  519. 
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creased,  the  Haberdashers'  Company,  on  a  represent- 
ation made  to  them  by  the  gentlemen  who  were  visitors 
of  the  school,  and  resident  in  or  near  Newport,  of  the 

necessi^ 


fectual  as  a  place  of  instruc- 
tion in  the  learned  languages, 
as  well  as  useless  to  that 
district,  for  the  education  of 
youth  within  which  it  was 
intended  by  the  founder.  The 
prayer  of  the  petition  was, 
that,  in  the  scheme  for  the 
future  administration  of  the 
charity,  provision  might  be 
made  for  instructing  the  boys 
in  Englishf  writing,  and  arith- 
metic. 


that  inquiry.  His  Lordship 
also  directed,  that  the  heir  at 
law  of  the  founder  (he  was  a 
party  to  the  suit)  should  be 
served  with  warrants  in  pro* 
secuting  the  inquiry. 

The  governors  proposed 
before  the  Master  a  scheme, 
in  which  provision  vras  made 
for  instructing  the  schohun 
in  English^  writing,  and  arith« 
metic. 


Mr.  Hart  and  Mr. «/.  RuS' 
selly  for  the  petition. 

Mr.  Barber^  for  the  re- 
lators. 

Eldok,  Lord 'Chancel- 
lor, made  an  order,  that  the 
Master  should  inquire,  how  far 
any  provision  for  instructing 
the  children  of  the  parbhes 
of  Bostoorth  and  Cadeby^  and 
of  the  tenants  or  occupiers  of 
the  school  lands  in  English^ 
writing,  and  arithmetic,  would 
be  consistent  with  the  due 
execution  of  the  charity,  as 
founded  by  the  testator,  and 
in  furtherance  of  that  object; 
and  the  Master,  in  settling  a 
scheme  for  the  school,  was  to 
have  regard  to  the  result  of 


The  Attorney-General  ap- 
peared before  the  Master 
separately  from  the  relaton, 
and  opposed  the  scheme  as 
tending  to  alter  the  nature 
of  the  institution. 

The  Master  approved  of 
the  scheme  proposed  by  the 
governors,  with  only  a  feir 
alterations  in  matters  of  de- 
tail. It  provided  that  there 
should  be  an  usher,  whose 
sole  occupation  should  be  to 
instruct  the  scholars  in  Eng' 
lish,  writing,  and  arithmetic, 
from  the  most  elementary  of 
such  branches  of  edocatioa 
upwards,  and  who  should  re- 
ceive out  of  the  school  funds 
a  salary  of  701.  a  year,  be- 
sides 20/.  for  a  house ;  and 

that 
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necessity  and  great  utility  that  would  attend  the  appoint- 
ment of  a  master  for  the  purpose  of  teaching  the 
scholars  writing  and  arithmetic,  appointed  a  master  for 
that  purpose  at  a  salary  of  20L  per  annum,  which  the 
Master  (Mr.  Leeds)  was  of  opinion  was  a  proper  ap- 
pointment, and  ought  to  be  continued:  and  he  increased 
the  salary  of  the  writing-master  from  20/.  to  SO/.,  the 
salary  of  the  schoolmaster  being  at  that  time  90/.,  and 
the  salary  of  the  usher,  50/.  a  year. 

Mr.  Pembertonj   for  the  Attorney-General  and  the 
relators,  did  not  offer  any  opposition. 

The  Lord  Chancellor  made  the  order  according 
to  the  prayer  of  the  petition. 


1827. 

Attornbt* 
Gknkral 

Habbboasb- 

BB8*  Co. 


Aug.  5. 


The  Master  reported  that  he  was  of  opinion  that  a 
portion  of  the  funds  of  the  charity  could  be  applied  in 
making  the  addition  after  mentioned  to  the  existing 
establishment,  without  diminishing  the  salaries  and  allow- 
ances already  payable  thereout,  and  after  reserving  a 
sufficient  fiind  for  repairs  and  other  contingencies,  and 
that  the  school  belonging  to  the  charity  as  a  free  gram- 
mar school,  would  be  rendered  more  extensively  useful 
In  the  manner  and  for  the  purposes  intended  by  the 
founder,  by  adding  to  the  present  establishment  some 

provision 


that,  in  allotting  the  hours  of 
attendance  in  school,  care 
should  be  taken  to  give  the 
boys,  who  were  prosecuting 
the  study  of  the  learned  lan- 
guages, opportunity  to  have 
the  benefit  of  the  instruction 

Vol.  III.  N 


thus    provided    in    English^ 
writing,  and  arithmetic. 

The  report  was  confirmed; 
and  the  scheme  was  carried 
into  effect  under  the  order  of 
the  Court. 


n 
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provision  for  the  instruction  of  the  boys  educated  at  the 
school  in  writing  and  arithmetic.  And  he  was  also  of 
opinion,  that  a  competent  and  respectable  person  should 
be  forthwith  and  from  time  to  time  appointed  by  the 
Defendants  for  the  purpose  of  teaching  the  boys  belong* 
ing  to  the  charity  school  writing  and  arithmetic  for  two 
hours  in  each  day,  viz.  one  hour  in  the  mornings  and 
one  hour  in  the  aflemoon ;  that  the  annual  sum  of  60{. 
should  be  allowed  such  person  for  hk  care  and  pains  in 
such  instruction ;  and  that  the  same  should  be  paid  out 
of  the  dividends  arising  from  the  sum  of  6571/-  195.  Sd, 
three  per  cent,  consols,  the  then  amount  of  the  accu- 
raulations  of  the  charity  fund. 


18S8. 

Aug.  5.  ^^^  report  was  confirmed,  and  the  sum  of  SOL  was 

ordered  to  be  paid  yearly  to  the  writing*^aster. 
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RAWSTONE  V.  PARR.  JW.io,il 

^T^HE  facts  of  this  case  are  stated  in  the  judgment  of 
the  Master  of  the  Rolls,  reported  in  a  former  part 
of  this  volume,  {a) 

An  appeal  was  presented  against  the  order  of  the 
Master  of  the  Rolls.  / 

The  Solicitor-Generalj  Mr.  Pemberton^  Mr.  Spence^  and 
Mr.  Blighj  in  support  of  the  appeal,  cited  the  cases  re- 
ferred to  in  the  former  argument,  and  UnderhiU  v.  Hor- 
wood  (6),  Davis  v.  Sytnonds  (c),  Ex  parte  Kendall,  {d) 
They  contended  that  a  court  of  equity  never  interfered 
to  give  a  remedy  which  did  not  exist  at  law,  against  tlie 
assets  of  a  deceased  co-obligee,  except  in  two  classes  of 
cases :  the  one,  where  the  intention  of  the  parties  was 
that  the  obligation  should  be  joint  and  several,  though 
from  mistake  the  instrument  had  been  drawn  so  as  to 
be  joint  only ;  the  other,  where  the  written  instrument 
did  not  create  the  original  liability  to  pay,  but  credit 
had  been  previously  given  to  the  several  persons  who 
entered  into  the  obligation,  or  an  antecedent  debt  or 
duty  was  owing  by  them,  which  rendered  them  liable  to 
pay  independently  of  the  written  obligation.  Sumner  v. 
Powell,  (e)  The  present  claim  did  not  come  within 
either  of  these  classes.     There  was  not  a  pretext  for 

saying 

(fl)  Pages  424 — #87.  (<0  17  Vet,  514. 

(b)  10  Fes.  209.  (e)  2  Mer.  30. 


(c)  1  Cax^  402. 
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1 827.  saying  that  any  previous  credit  had  been  given  to  Parr^  or 
that  any  previous  claim  against  him  existed,  which  would 
have  entitled  the  creditor  to  equitable  rdief  against  his 
assets.  The  demand  stood  solely  on  the  written  instm- 
ment ;  and  there  was  no  evidence  that  the  intentioo  of 
the  parties  was,  that  the  tenor  of  that  promissory  note 
should  be  other  than  it  was.  Parrj  indeed,  was  de- 
scribed in  it  as  surety.  But  why  was  it  to  be  inferred, 
that,  because  he  was  surety,  he  was  to  be  liable  not 
merely  jointly,  but  also  severally.  The  j<Hnt  liabOi^ 
unposed  on  him  by  being  a  party  to  the  note,  was  a 
liability  which  he  undertook  as  surety;  but  the  characttf 
in  which  he  undertook  the  liability  did  not  alter  its 
nature  or  extent.  If  the  note  was  to  be  considered 
as  several  with  respect  to  Parrj  was  it  to  be  considered 
several  also  with  respect  to  each  of  the  Ewings?  Could 
it  have  been  the  intention  of  the  parties  that  the  creditor 
should  have  a  right  to  call  upon  Parr  to  pay  the  pro- 
missory note  in  the  first  instance  ? 

Mr.  Roscj  for  the  respondents,  urged  the  same  topics 
which  had  been  insisted  on  before  the  Master  of  the  Rolls: 
and  he  further  contended,  that  on  the  principle  of  Grty 
V.  Chiswell  (a),  and  C(nDell  v.  Sikes  (6),  Oldham  and  Ca 
were  entitled,  even  if  the  note  were  considered  as  ere- 
ating  merely  a  joint  obligation,  to  have  their  demand 
satisfied  out  of  the  assets  of  Parr.  John  Earing  was 
bankrupt :  James  EwiAg  was  insolvent,  and  had  left  the 
country;  and  it  could  not  be  suggested,  that  there 
were  joint  assets  of  Parr  and  the  Emings.  The  estate 
of  Parr  J  therefore,  must  satisfy  the  debt :  and  his  per- 
sonal representative  would  have  a  right  to  the  benefit  of 
the  proof,  which  might  be  made  in  respect  of  the  note 
under  the  commission  of  bankrupt  against  John  Ewing. 

The 

(a)  9  Ves.  118.  {h)  2  Ruuell,  191. 
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The  Lord  Chancellor.  1827. 

The  claim  made  against  the  estate  of  Pair^  is  in 
respect  of  his  being  one  of  the  makers  of  the  promissory 
note ;  and  his  estate  can  be  liable  only  on  the  assump- 
tion, that  there  was  a  mistake  in  the  form  of  the  note, 
and  that,  in  signing  as  surety,  he  meant  to  be  severally 
liable,  if  the  Ewings  did  not  pay.  Now  there  is  nothing 
to  satisfy  me,  that,  if  the  attention  of  the  parties  had 
been  drawn  to  the  circumstance,  the  creditor  would  not 
have  been  satisfied  with  the  security  derived  from  Partes 
becoming  jointly  liable  with  the  Ewings. 

But  if  any  argument  in  favour  of  presuming  a  mis^ 
take  were  to  arise  out  of  the  circumstance  that  Pan* 
is  joined  as  surety,  how  is  the  supposed  mistake  to  be 
rectified  ?  It  is  said,  it  may  be  rectified  by  making  the 
note  joint  and  several.  The  effect  of  making  it  joint 
and  several  would  be,  that  it  would  not  have  been 
necessary  for  the  creditor  to  sue  the  Ewings  in  the  first 
instance,  and  that  he  might  have  proceeded  agamst 
Parr  alone,  without  even  joining  the  Ewings  in  the 
action.  But  if  Parr  signed  merely  as  surety,  and  if 
effect  is  to  be  given  to  the  contract  of  suretyship,  he 
would  not  be  liable  except  on  the  default  of  the  prin-* 
cipal  debtors.  If,  therefore,  the  instrument  is  to  be 
altered  on  the  ground  of  its  not  having  caiTied  the  in- 
tention of  the  parties  into  effect,  I  cannot  satisfy  myself 
that  their  intention  wjould  be  carried  into  effect  by 
making  it  joint  and  several. 

I  see  no  ground  for  saying  that  any  thing  more  was 
intended  than  that  Parr  should  be  jointly  liable :  and  I 
cannot  alter  the  instrument  on  conjecture.  The  judg- 
ment of  the  Master  of  the  Rolls  must  be  reversed ;  and 
the  exception  overruled. 
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of  being  subsequently  devested,  if  his  mother  died  with- 
out leaving  issue. 


5iS 


The  Lord  Chancellor. 

The  testator  gave  his  property  to  trustees,  who  were 
to  lay  it  out  on  securities.  Afler  the  death  of  his  wife^ 
his  daughters  Jane  and  Eliza  were  to  receive  the  interest ; 
and  a  yearly  sum  of  200/.,  which  was  to  come  out  of 
Eliza* ^  share,  was  to  be  paid  to  his  grandson  Edmund^ 
when  he  attained  twenty-one.  As  to  the  principal,  h\A 
daughters  were  to  have  a  power  of  disposing  of  it  among 
their  children  or  grandchildren ;  and,  in  the  event  of 
either  of  them  dying  without  issue,  the  fortune  of  the 
one  so  dying  was  to  go  to  the  survivor,  her  children,  or 
grandchildren.  But  with  respect  to  Eliza* s  moiety, 
there  was  expressly  excepted  from  her  power  of  appoint- 
ment a  sum  of  4000/. ;  ^*  which  sum,''  says  the  testator, 
"  shall  be  my  grandchildren's  property."  That  strong 
expression,  connected  with  the  circumstance  that  the 
4000/.  is  excepted  from  Elizah  power  of  appointment, 
leads  me  to  the  conclusion,  that  the  4000/.  vested  in 
Edmund  fVortkington  Livesey^  though  it  was  not  payable 
UU  his  mother's  death. 


1850. 


I  do  not  find  any  words  in  the  will  adverse  to  this 
conclusion.  The  only  passage,  which  has  been  relied  on 
as  leading  to  a  contrary  construction,  is  the  conclud- 
ing clause,  which  describes  the  property,  which  either 
daughter,  in  the  event  of  her  dying  without  issue,  has 
power  to  dispose  of,  as  the  "  moiety "  of  the  fund. 
But  the  same  clause  states  that  such  ^*  moiety  is  to  be 
subject  to  the  restriction,  limitation,  and  distribution 
aforesaid  :"  and  the  addition  of  these  terms  satisfies  me, 
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SCOUGALL  V.  CAMPBELL.  • 


riiHIS  was  an  application  by  one  of  three  Co-plaintiffs  a  bill  of  coiti 

'**•    for  the  taxation  of  a  solicitor's  bill  of  costSk  was  delivered 

by  the  solici- 
tor in  18099 

In  1807,  Seougall  and  Co.  merchants  in  Scotland,  SJ^S' 
employed  Kat/e  and  Co.  as  their  solicitors  in  London^  to  paid  by  the 
conduct  certain  suits  in  equity  and  proceedings  at  law  tweenthat 
against  the  Defendants  Campbell  and  C^o.     In  1814,  a  time  and 
sequestration  was  issued,  according  to  the  law  of  Scot*  four  other  bills 
land^  against  the  firm  of  Scougall  and  Co.,  and  against  SluJliJlJ 

Scougall  and  Bettj  two  of  the  three  partners  who  com-  yarious  pay- 

1   ments  were 

POS«^  made  on  EC 
count :  in  November  181 7>  a  sixth  bill  was  delivered,  when  the  client  paid  the  general 
balance  due  on  the  bills  of  costs,  at  the  same  time  stating,  that  he  would  insist  on 
having  the  bills  taxed ;  an  application  for  taxation  to  a  Judee  at  law  in  1818,  and 
an  application  to  to  the  Court  of  Kin^s  Bench  in  1819,  failed,  from  circumstances 
not  involving  the  merits  of  the  question :  some  attempts  at  a  compromise  were 
made  from  time  to  time ;  and  the  client  was  obliged  on  three  or  four  occasions  to 
leave  England^  in  order  to  attend  to  urgent  business  in  foreign  countries ;  but  at 
length,  in  18S4,  a  motion  was  made  to  have  the  bills  referred  for  taxation,  sup- 
ported by  evidence  that  some  of  the  items  of  charge  were  improper :  the  Court 
ordered  that  the  bill  last  delivered  should  be  taxed  generally,  and  that  the  five 
antecedent  bills  should  be  referred  to  the  Master,  with  a  direction  that  the  client 
should  deliver  to  the  solicitor  a  schedule  of  the  items  complained  of,  and  that  the 
Master  should  exercise  as  large  a  discretion  as  he  mi^ht  think  fit  with  respect  to 
the  evidence  on  which  he  should  proceed  in  forming  his  judgment  concerning  these 
items. 

*  This  and  the  following  rases  were  decided  by  Lord  Eldofu 
Accidental  circumstances  prevented  their  insertion  in  the  Second 
Volume. 
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posed  it ;  but  an  arrangement  was  entered  into  with  the 
third  partner,  Mr.  Stectdy  who  resided  in  Englandj  by 
which  the  trustee  and  the  commissioners  under  the 
sequestration  re-assigned  and  assured  to  him  the  claims 
and  demands  against  Campbell  and  Co.^  which  it  had 
been  the  object  of  the  actions  and  suits  to  enforce* 


Messrs.  Kaye  and  Co.  continued  to  act  as  ^r. 
ScougalTs  solicitors  down  to  November  1817.  During 
this  period  they  delivered  to  him  six  bills  of  costs, 
amounting  in  the  whole  to  upwards  of  2370/.  The  first 
was  delivered  in  the  autumn  of  1809,  and  was  paid  in 
full ;  the  second,  in  the  autumn  of  1812 ;  the  third,  in 
the  autumn  of  1814;  the  fourth,  in  April  IS15;  the 
fifth,  on  the  31st  o(  March  1817;  and  the  sixth,  in  No- 
vember 1817.  After  the  payment  of  the  first  bill,  Mr. 
Stead  paid  to  Messrs.  Kaye  and  Co.  various  sums  on 
account;  and,  in  November  1817,  they  claimed  the  sum 
of  779/.  175.  9d.  as  the  balance  due  to  them.  At  that 
time  Mr.  Stead  had  determined  to  employ  another  soli- 
citor; and,  in  order  to  obtain  possession  of  the  papers 
necessary  for  carrying  on  the  proceedings  in  law  and 
equity,  he  paid  that  balance  on  the  26th  of  November 
1817;  stating,  at  the  same  time,  that  it  was  his  de- 
termination to  have  the  bills  taxed,  and  to  insist  on  the 
repayment  of  such  deduction  as  might  be  the  result  of 
the  taxation. 


Some  attempts  were  then  made  to  settle  the  matters 
in  dispute  between  Mr.  Stead  and  Messrs.  Km/e  and  Co. 
by  submitting  them  to  a  respectable  solicitor;  and  these 
having  proved  ineffectual,  'M.r.  Steady  in  December  1818, 
took  out  a  summons  to  obtain  a  Judge's  order  to  tax 
the  bills :  but  the  application  failed,  apparently  from  cir- 
cumstances not  at  all  connected  with  the  merits  of  the 
case.     In  Hilary  term  1819,  a  motion  was  made  in  the 

Court 
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Court  of  King's  Bench  for  the  taxation  of  the  bills ;  it 
stood  over  for  some  time;  the  negotiations  for  an 
amicable  arrangement  were  renewed ;  Mr.  Siead  did  not 
press  his  motion,  principally,  it  would  appear,  because, 
the  rule  of  the  King's  Bench  not  permitting  affidavits 
to  be  filed  in  reply,  he  could  not  fully  meet  the  case 
which  Messrs.  Kaye  and  Co.  had  stated  in  their  affida^ 
vits ;  and  the  rule,  which  he  had  obtained,  was  finally 
dbcharged  with  costs. 


SCOUOAU. 
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A  few  weeks  afterwards  Mr.  Stead  left  England  for 
Norwaj/^  where  he  remained  till  the  end  of  the  year :  in 
1820  he  was  compelled  to  go  twice  to  the  Continent  on 
urgent  business;  and  he  then  went  to  Norway  a  second 
time.  After  his  return,  he  took  steps  with  a  view  to 
effect  the  taxation  of  the  bills ;  but  considerable  delay 
was  occasioned  by  the  difficulty  which  he  swore  be  had 
experienced  in  finding  a  solicitor  who  would  undertake 
the  task. 

In  January  1824,  notice  was  served  of  a  motion  before 
the  Lord  Chancellor  for  the  taxation  of  the  bills ;  and, 
the  pressure  of  business  having  prevented  its  being 
brought  on  before  his  Lordship,  it  was  at  last  made 
before  the  Vice-Chancellor.  «^ 

The  affidavits  in  support  of  it  alleged,  that  the  bills 
contained  many  unfair  and  exorbitant  charges;  and 
specified  many  items  which  were  represented  as  not 
being  sanctioned  by  the  custom  of  the  profession  or  the 
rules  of  the  Court. 

Mr.  Knigkti  for  the  modon. 

Mr.  Shadwdlj  contra^ 


Tkt 


CASES  IN  CHANCERY. 
Mr.  Ching  and  Mr.  Knight^  for  the  motion. 

Mr.  Shadwelly  contra. 

The  topics  urged  in  support  of  the  motion  were,  that 
the  period  of  time,  which  had  intervened,  was  not  such 
as  to  exclude  the  client  from  his  right  of  taxation ;  that 
the  delay,  even  if  it  had  been  much  longer,  was  accounted 
for  by  the  circumstances  of  the  applicant ;  that  the  ex- 
orbitancy of  many  of  the  items  was  so  great  as  to 
amount  to  fraud ;  that  some  of  the  charges  were  for 
business  which  had  never  been  done,  and  for  disburse- 
ments which*  had  never  been  made,  and  were  therefore 
directly  fraudulent;  and  that  neither  payment  by  the 
client  nor  his  acquiescence  would  protect  such  bills  from 
taxation. 

On  the  other  hand,  it  was  argued,  that  the  charges 
were^  on  the  whole,  fair  and  reasonable ;  that  bills  of 
costs,  which  had  been  settled,  would  not  be  opened, 
merely  because  they  contained  charges  which  might 
probably  be  cut  down  on  taxation ;  that  five  of  the  bills 
had  been  delivered  between  1809  and  March  1817,  and 
no  complaint  had  been  made  at  the  time ;  that,  after  so 
many  years  had  elapsed,  and  when  two  attempts  to  tax 
the  bills  had  failed,  the  solicitor  could  not  be  expected 
to  be  in  possession  of  that  evidence  to  establish  the 
various  particulars  of  his  demand,  which  he  could  have 
furnished,  had  it  been  required  at  an  earlier  period ;  and 
that,  in  particular,  he  was  now  deprived  of  the  evidence 
of  a  clerk,  who  could  have  proved  many  of  the  disburse- 
ments, which  were  now  disputed,  to  have  been  actually 
made. 
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The  Lord  Chancellor. 

In  reference  to  a  topic  which  has  been  alluded  to  in 
the  argument,  I  will  say  that,  if  any  solicitor  tells  a  client 
before  hand,  that  he  will  not  undertake  his  business,  if 
his  bill  is  to  be  taxed ;  or  if  any  solicitor,  in  the  progress 
of  a  cause,  gives  his  client  to  understand,  that  he  will  go 
on  with  it  or  not  go  on  with  it,  according  as  his  bills 
are  to  be  taxed  or  not  to  be  taxed,  I  think  it  my  da^ 
to  say,  that  the  judges  of  the  land  will  not  permit  him 
to  be  a  solicitor  in  any  other  cause.  I  do  not  belicTe 
that  any  judge  would  allow  a  solicitor,  who  had  so  acted, 
to  continue  on  the  rolls:  and  I  will  not  permit  it  to 
be  intimated,  that  a  solicitor  will  act,  if  his  bills  are  not 
to  be  taxed,  but  will  not  act,  if  his  bills  are  to  be  taxed. 


With  respect  to  the  particular  nature  of'  the  appli^ 
cation  now  before  me;  has  there  ever  been  a  case  in  this 
Court,  where,  after  a  long  period  has  elapsed  since  the 
payment  of  a  bill  of  costs,  taxation  has  been  ordered, 
unless  there  was  evidence  on  oath,  that  the  bill  con- 
tained such  and  such  charges,  which  would  not  be 
allowed  as  between  solicitor  and  client?  Where  the 
application  is  open  to  the  objection  of  staleness,  you 
must  meet  the  objection  by  shewing  that  the  charges  in 
the  bills  are  open  to  specific  objections;  and  in  such 
cases  it  must  be  made  out,  by  the  evidence  of  professional 
men,  that  there  are  in  the  bills  improper  and  fraudulent 
charges. 


Affidavits  of  solicitors  were  filed,  stating  many  of  the 
charges  to  be  exorbitant  and  improper.  There  were 
counter  affidavits  in  support  of  the  charges  in  the  bills  of 
costs;  but  they  did  not  meet  fully  every  part  of  the 
case  made  by  the  Plaintifi*. 


The 
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The  case  was  again  argued. 

The  Lord  Chancellor. 

Unless  the  impression  on  my  mind  be  erroneous,  what 
was  done  in  Nwember  1817  amounted  to  no  more  than 
this, — that  Mr.  Stead  paid  the  bills  of  costs,  under  a  pro- 
test that  payment  was  not  to  prevent  taxation,  and  that 
his  papers  were  then  delivered  over  to  him.  If  that 
were  so,  it  was  a  matter  of  course  that  he  might  have  ap- 
plied for  an  order  of  taxation  to  any  of  the  king's  courts, 
where  the  whole  or  any  part  of  the  business  had  been 
done.  If  he  has  thought  proper  not  to  call  for  taxation, 
and  such  a  length  of  time  has  run  out  as  renders  it  diffi- 
cult to  do  justice  to  the  solicitor,  it  is  owing  to  himself 
thfd  taxation  cannot  be  called  for.  Here,  however,  an 
application  was  made  to  the  Court  of  King's  Bench ;  and 
that  application  did  not  miscarry,  but  was  withdrawn,  in 
consequence,  as  it  would  appear,  of  a  sort  of  proposal 
that  the  bills  should  be  submitted  to  the  examination  of 
a  particular  solicitor,  who,  for  this  purpose,  was  to  stand 
in  loco  magistru  At  that  time  it  would  have  been  a 
matter  of  course  that  the  bills  should  be  taxed ;  and  it 
would  not  have  been  necessary  to  have  pointed  out  this 
or  that  item  of  overcharge.  The  protest,  made  when 
the  balance  was  paid,  would  have  amounted  to  a  dis- 
pensation from  pointing  out  particular  items  which  might 
be  quarrelled  with. 


1826. 
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At  last  the  proposal  of  arbitration  was  abandoned ;  and 
then  the  question  would  be,  whether,  making  allowance 
for  the  frequent  absence  of  the  party  from  the  kingdom, 
he  might  not  apply  to  the  Court  for  taxation  upon  the 
general  ground.  An  application  was  made  to  the  Vice- 
Chancellor,  and  was  refused;  and  if  the  case  stood 
before  the  Vice-Chancellor,  in  this  view  of  it,  as  it  now 

stands 
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Stands  before  me,  —  nothing  having  passed  which  would 
prevent  the  application  being  now  made,  as  it  might 
have  been  made  originally,  regard  being  had  to  the 
nature  of  the  transactions  which  have  passed,  —  then  I 
say  it  was  nothing  more  than  the  ordinary  application  to 
Court  for  the  taxation  of  the  bills,  to  be  dealt  with 
exactly  as  it  would  have  been  dealt  with,  when  the  first 
application  was  made. 


It  is  very  true,  as  has  been  stated,  that  at  this  distance 
of  time  there  may  be  difficulties  in  taxing  the  bills.    But 
if  those  difficulties  exist  in  a  case  constituted  with  cir- 
cumstances such  as  I  have  been  stating,  it  must  be  re- 
membered that  it  is  not  the  fault  of  the  Court,  or  of  the 
individual  who  applies  for  the  taxation  of  the  bills,  ^at 
the  difficulties  do  exist.     And  if  the  case  turns  out  to  be 
fairly  represented,  it  is  not  easy  to  believe  that  a  profes- 
sional gendcman,  with  all  these  matters  going  on,  and 
regard  being  had  to  what  has  passed  since  the  payment 
was  made,  should  not  have  been  anxious  to  preserve  all 
the  means  of  doing  justice  to  himself,  if  the  bills  were 
to  be  finally  taxed,  or  that  he  should  not  have  preserved 
all  the  evidence  of  which  he  was  originally  in  possession. 
It  is  impossible  for  the  Court  to  say,  if  matters  have  been 
left  open  for  three  or  four  years,  that,  because  a  solicitor 
has  lost  the  benefit  of  the  attendance  of  his  clerk,  a  client 
is  not  to  succeed  in  his  application  to  have  hb  bills  of 
costs  taxed ;  if  the  means  of  doing  justice  have  not  been 
lost  through  the  fault  of  the  other  party,  and  if  the  right 
to  have  that  taxation  has  not  been  destroyed  by  what  has 
passed. 


The  Court,  in  many  instances  where  difficulties  exist, 
goes  to  work  in  a  difierent  way  fi-om  ordering  the  general 
taxation  of  a  bill ;  for,  if  difficulties  exist,  which  have 
been  produced  by  the  fault  of  the  parties  applying,  the 

Court 
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Court  furnishes  the  Master  with  the  means  of  trying 
particular  items  by  a  species  of  evidence,  which  under 
other  circumstances  it  would  not  admit.  So  again  there 
are  cases,  in  which  the  Court  does  not  direct  a  general 
taxation,  but  confines  itself  to  the  objectionable  items 
pointed  out,  giving  the  party  an  opportunity  of  meeting 
the  objections  to  those  items  by  a  species  of  evidence, 
which,  without  the  particular  direction  of  the  Court, 
the  Master  could  not  receive.  But  if  this  case  is 
capable  of  being  represented  as  one,  in  which,  in  con-* 
sequence  of  the  nature  of  the  transactions  in  the  interval 
between  the  first  application  to  the. Court  of  King's 
Bench  and  the  present  day,  the  right  of  having  the  bill 
taxed  has  been  preserved  entire,  then  the  application 
ought  to  be  disposed  of  exactly  as  it  would  have  been,  • 
within  six  weeks  after  payment  of  the  bills  under  the 
protest.  The  client  had  at  first  a  clear  right  of  taxation ; 
and  if  that  right  remains,  the  application  is  the  common 
one. 
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I  shall  again  look  at  so  much  of  the  affidavits  as 
apply  to  the  general  ground  of  taxation :  for  if  the 
general  ground  can  be  made  good,  it  is  unnecessary  to 
consider  any  of  the  items.  If,  upon  the  general  ground, 
a  general  taxation  cannot  be  ordered,  then  the  nature 
of  the  case  is  such,  as  to  require  a  very  minute  attention 
to  each  item  which  has  been  made  the  subject  of  argu- 
ment at  the  bar. 


I  am  of  opinion  that  the  last  bill  must  be  taxed  gene- 
rally :  and  with  respect  to  the  antecedent  bills,  Mr.  Steads 
must  point  out  the  items  which  are  complained  of. 
Though  the  bills  may  be  considered,  and  though,  in  one 
sense,   I   consider  them   as   bills   claimed  against  the 

Vol.  hi.  O  o  person 
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perton  who  applies  for  this  taxaUon,  yet^  in  a  strict- 
sense^  much  of  them  would  be  taxable  only  on  the 
application  of  another  person,  namely,  the  trustee  of  the 
sequestrated  estate  in  Scotland:  and  they  run  through 
such  a  series  of  years,  that  there  would  be  injusdoe  in 
having  them  idl  taxed  generally.  With  regard,  there- 
fore^ to  the  first  five  bills  of  costs,  the  only  order  which' 
I  ought  to  make  is  this :  Let  the  person  applying  for  die 
taxation,  point  out  the  items  which  are  the  subject  of  his 
complaint ;  let  the  Master  take  these  items  into  consi- 
deration, and  let  him  be  at  liber^  to  exercise  as  large 
a  discretion  as  he  pleases,  with  respect  to  the  evideuos 
on  which  he  is  to  proceed  in  forming  his  judgment 
as  to  those  items ;  and  let  him  report  hb  opinion  to  the 
Court 


^<  His  Lordship  doth  order  that  it  be  referred  to  the 
Master  to  tax  the  bill  of  costs  for  the  year  1817,  de- 
livered by  Messrs.  Ktye^  FreskfUld^  and  Kaye^  to  the 
Plaintiff  D.  Stead ;  and,  in  order  thereto^  and  for  the 
purpose  of  the  reference  of  the  other  bills  of  costs  hereby 
referred,  it  is  ordered  that  the  Plaintiff  and  Messrs. 
Kaye  and  Ca,  are  severally  to  produce  before  the 
Master  upon  oath  all  books,  papers,  writings,  and 
vouchers,  in  their  custody  or  power,  relating  thereto^  or 
any  of  the  items  or  charges  therein,  and  are  to  be  ex- 
amined upon  interrogatories  as  the  Master  shall  direct, 
who  is  to  make  all  just  allowances :  and  as  to  the  fife 
additional  bills  of  costs,  it  is  ordered  that  the  same  be 
referred  to  the  said  Master ;  and  it  is  ordered  that  the 
said  Plaintifi^  D.  Stead,  do  point  out  and  deliver  to 
X  H.  Frestifield  a  schedule  or  list  of  the  items  which 
are  the  subject  of  his  complaint ;  and  it  is  ordered  that 
the  said  Master  do  take  the  same  into  his  consideratioDi 
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and,  under  the  circumstances)  the  Master  is  to  exercise 
as  large  a  discretion  as  he  thinks  fit,  as  to  the  evidence 
on  which  he  is  to  proceed  in  forming  his  judgment  on 
those  items ;  and  it  is  ordered  that  the  Master  do  state 
his  opinion  to  the  Court  upon  all  the  matters  referred 
to  him :  and  in  case  it  shall  appear  that  Kai^  and  Co.^ 
&C)  or  any  of  them,  have  been  overpaid  in  respect  of 
such  last'delivered  bill,  they  are  to  deliver,  upon  oath,  to 
2).  Steady  all  books,  papers,  vouchers,  and  writings,  in 
their  custody  or  power,  belonging  to  the  said  Plaintiff 
respecting  the  last-delivered  bill,  and  are  respectively  to 
repay  and  refund  to  the  said  Plaintiff  such  overplus.'' 

R^.  Lib.  1896.  B.fol. 
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BETWEEN 

TIMOTHY  POWELL,  JOSHUA  POWELL,  and 
THOMAS  HUNGERFORD  POWELL, 

Plaintiffi ; 

AND 

JOSEPH  MARIA  SONNET,  ANTONIO  BEIU 

NIS,  JOSEPH  MARIA  BERNIS,  JUAN  GON- 

'"«•  ZALEZ  REY,  and  PEDRO  MARIA  ADRIA- 

June  lo. 


Aug.  7>8. 2S. 


ENSEN,    ....        Defendants. 


In  an  inter-  TN  Michaelmas  term  1824)  Joseph  Maria  Sonnets  Jbt' 

5ie  Court*wiil  ionio  BemiSy  and  Joseph  Maria  Bemis^  who  were 

order  the  mo-  the  surviving  partners  of  the  firm  of  Sonnet^  BemiSf 

been  brought  cuid  Co.,  brought  an  action  in  the   Court  of  King's 

V?,  ^^  ^^  ^  Bench  arainst  the  three  Powells,  now  Plaintifl^  in 
Plaintiff  to  be  ° 

paid  to  a  per-    equity,  to  recover  damages  for  the  loss  which  Sonnet^ 

*^ th  rit"*  ^^^^^^>  ^"^  ^'  ^^^  sustained  by  the  improper  sale  of 
from  all  the      certain  wools  which  they  had  consigned  to  the  Pawdls. 

receive  k  -^^  ^^®  ^^^^^  ^^  ^^®  action,  on  the  4th  of  March  1825^ 

though  some  one  of  the  objections  taken  by  the  Defendants  was,  that 
ants  have  not  Sonnet,  Bernisy  and  Co.  had  long  since  become  bank- 
appeared:  and  rupts  or  insolvent,  and  that  the  action  ouffht  to  have  been 
for  that  pur-  .       t  n 

pose  a  refer-     brought  in  the  names  of  Rev  and  AdriaenseUj  who  had 

d?re^ted  to  ^^"  appointed,  according  to  the  laws  of  Spain,  syndics 
the  Master  to  or  assignees  of  their  estate  and  effects.  The  objection 
ther^rst^-^  did  not  prevail,  and  the  Plaintiffs  at  law  recovered 
cientautho-  24,000Z.  damages.  The  Powells  brought  a  writ  of 
the  money  has  error  returnable  in  the  Exchequer  Chamber.  On  the 
been  given.       28th  of  Jantiaty  1 826,  that  court  affirmed  the  judgment; 

in  two  days  afterwards,  a  writ  of  error  was  brought  re- 
turnable in  parliament,  and  was  still   pending.    The 

errors 
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errors  assigned  did  not  involve  the  merits  of  the  cause, 
but  turned  merely  on  technicalities  in  the  record. 

In  the  mean  time,  the  Powellsj  on  the  11th  of  ikfoy 
1825,  filed  a  bill,  which  was  in  substance  a  bill  of  inter- 
pleader, ajf^ainst  the  PlaintifiFs  at  law,  and  their  alleged 
syndics  or  assignees,  thereby  stating,  that,  in  December 
1815,  Joseph  Maria  Sonnet^  Antonio  Bemis^  and  Joseph 
Maria  Bef-nis^  became  bankrupts  or  insolvent  according 
to  the  laws  of  Spain ;  that  all  their  property,  estate,  and^ 
e£Pects,  including  any  demand  which  they  might  have 
upon  the  Plaintiffs  in  respect  of  the  subject-matter  of 
the  action  at  law,  were  assigned  to  and  vested  in  Juan 
Gonzalez  Bey^  and  Pedro  Maria  Adriaensen^  who  were 
duly  chosen  assignees  and  syndics  ofuheir  estate  and 
e£Pects;  and  that  the  Plaintiffs,  if  they  were  to  pay  the 
amount  of  the  damages  to  the  partners  of  the  firm, 
would  be  liable  to  pay  it  over  again  to  the  assignees* 
The  prayer  was,  that  Bey  and  Adriaensen  might  be 
decreed  to  accept  the  24,000/.  in  satb&ction  of  all 
demands  in  respect  of  wools  consigned  by  Sonnet^ 
BemiSf  and  Co.  to  the  Plaintiffs,  and  that  Sonnet,  and 
the  two  Bemi^s  might  be  restrained  from  taking  any 
proceedings  to  compel  the  payment  to  them  of  the 
24,000/. 


1826. 


On  the  4th  of  Naoember^  the  Plaintiffis  obtained  an 
order,  that,  on  payment  of  the  24,000/.  into  court,  service 
of  the  subpoena  on  the  attorney  in  the  action  should  be 
good  service  on  Sonnet j  Antonio  Bemisj  and  Joseph  Maria 
Bemis ;  but  neither  thi3  order  nor  the  subpoena  was 
served,  till  the  20th  of  January  1826.  Appearances  were 
immediately  entered  for  those  three  Defendants,  and,  a 
commission  to  take  their  answer  having  been  craved, 
the  common  injunction  issued  against  them. 
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they  cannot  safely  pay  it  to  those  who  have  obtilmed 
the  judgment,  because  the  true  title  is  in  jRey  ^nd  Adri- 
aensen.  We  deny  that  the  title  is  in  Rey  and  Adriaen-- 
sen ;  but  we  say,  that  it  is  unnecessary  to  enter  into  any 
investigation  or  discussion  of  the  point,  because  Rejf  and 
Adriaensen  concur  in  authorising  the  payment  to  be 
made  to  the  person  named  by  the  other  Defendants  to 
receive  the  money.  The  suit  ^is  in  substance  a  suit  of 
interpleader.  If  the  Court  sees  reason  to  believe  that 
there  is  no  dispute  between  the  parties,  whose  alleged 
adverse  rights  are  the  only  ground  for  the  application  to 
an  equitable  jurisdiction,  it  will  .take  prop^  jneans  to 
ascertain  that  fact;  and,  when  the  fact  is  ascertained* 
will  piit  a  stop  to  a  litigation  which  is  disclaimed  by  the 
only  parties  between  whom  any  question  could  be  sup^ 
posed  to  exist.  They,  who  file  such  a  bill,  ought  to  pay 
the  costs  of  it;  but,  in  order  to  lessen  any  difficulties 
which  may  be  thought  to  attend  the  case,  we  are 
willing  that  they  should  have  their  costs  as  interpleading 
Plaiptiffis. 


1826. 


Mr.  Home  and  Mr.  Koe^  contrcU 

Let  the  Defendants  who  have  appeared  put  in  iheir 
answer;  and  they  may  then  call  upon  the  Court  to 
listen  to  any  application  which  they  may  have  to  make 
with  respect  either  to  the  injunction  or  to  the  money 
which  has  been  paid  in.  But,  before  answer,  sudi 
applications  as  have  been  made  in  this  cause  are  altoge^ 
cher  irregular. 

It  is  impossible  to  protect  the  Plaintil&  by  wy  order, 
which  can  be  made  in  the  causey  in  its  present  state. 
Rey  and  Adriaensen  have  not  appeared;  no  order, 
therefore,  can  be  made  so  as  bind  them ;  and,  .oonse-^ 
quently,  the  Plaintiffs  will  still  be  exposed  to  their  xlf^im* 
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1826.  Mr.  Hart^  in  reply. 

It  is  enough  if  the  Court  ascertains  to  its  satis&ctiou, 
that  the  Plaintifis  run  no  possible  danger  from  any  claim 
which  can  be  made  by  Rey  and  Adriaensen.  The  ob- 
ject of  requiring  answers  is  merely  to  add  to  the  delay. 
Much  time  must  be  lost,  before  answers  can  be  obtained 
from  Defendants  residing  in  Spain ;  when  they  are  ob- 
tained, they  will  probably  be  found  not  quite  suffident 
in  every  point  for  Plaintifis  like  these:  the  Plaintiff; 
will  say,  that  they  have  a  right  to  a  sufficient  answer; 
and  exceptions  and  further  answers  and  amendments  will 
follow,  till  the  hopes  and  the  patience  of  these  foragn 
merchants  be  exhausted. 


On  the  16th  ofjtme^  the  Lord  Chancellor  made  me 
following  order :  —  ^^  That  it  be  referred  to  the  Master 
of  this  Court  in  rotation  to  inquire,  whether  the  De- 
fendants have  given  a  sufficient  authority  to  any  and 
what  person  to  receive  the  sums  mentioned  in  the  Plain- 
tiffs' bill,  and  to  give  an  acquittance  to  the  Plaintiffs 
against  all  demands  upon  the  subject  of  this  suit  And 
the  Master  is  to  state  to  the  Court  not  only  his  opinion, 
but  also  the  &cts  on  which  that  opinion  is  founded,  and 
to  proceed  de  die  in  diem ;  and  after  the  Master  shall 
have  made  his  report,  any  of  the  parties  are  to  be  at 
liberty  to  make  such  application  to  this  Court  as  they 
may  be  advised." 


A  state  of  facts  was  carried  in  before  the  Master  on 
behalf  of  Sonnet^  Antonio  Bemisy  and  Joseph  Maria 
Bemis;  and,  on  the  25th  ofjidy^  the  Master  made  his 
report.  It  set  forth  a  power  of  attorney,  by  which  Bey 
and  Adriaensen  authorized,  in  the  most  ample  terms,  a 

Mr. 
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Mr.  Renell  to  claim  and  receive  from  the  Po^weUs  the  1826. 
sums  in  question ;  a  similar  power  of  attorney  to  Renell 
from  Sonnet^  Antonio  Bemis^  and  Joseph  Maria  Bemis : 
and  an  instrument,  by  which,  after  reciting  the  verdict 
and  the  two  powers  of  attorney,  Bey  and  Adriaensen  re- 
leased  the  Powells  from  all  claims,  upon  their  paying  to 
Betiell  the  amount  of  the  verdict  and  the  costs.  The 
Master  concluded  by  certifying,  that  he  was  of  opinion, 
that  the  Defendants  had  given  a  sufficient  authority  to 
Renell  to  receive  the  money,  and  to  give  the  Plaintifis 
an  acquittance  against  all  demands  in  respect  of  the 
subject  of  the  suit. 

The  Plaintiffs  in  equity  took  exceptions  to  the  re- 
port. 

The  exceptions  being  set  down,  the  Lord  Chancellor 
said,  that  they  should  be  heard  on  the  7th  of  August ; 
and,  in  the  event  of  their  being  overruled,  the  Defend- 
ants were  to  be  at  liberty  to  pray,  as  consequential  upon 
the  confirmation  of  the  report,  directions  touching  the 
payment  of  the  money  out  of  Court. 


Mr,  Home  and  Mr.  Koe^  in  support  of  the  exceptions,        Aug.  8. 
contended,  first,  that,  upon  the  construction  of  the  in- 
struments set  forth  in  the  report,  the  Plaintiffs  would  not 
be  safe  in  paying  the  money  to  Renell; 

And,  secondly,  that  no  effectual  step  could  be  taken^ 
and  least  of  all,  could  any  order  for  the  payment  of 
the  money  be  made,  until  Rey  and  Adriaensen  had  ap- 
peared. 

Mr.  Hart  and  Mr.  Tinney^  contra. 


The 
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The  Master  is  of  opinion,  that  jRenell  has  a  sufficient 
authority  from  all  the  Defendants  to  receive  the  money* 
The  exceptions  insist,  that  the  authority  is  not  sufficient. 
My  opinion  is,  that  the  authority  is  sufficient  I  shall 
therefore  direct  the  money  to  be  paid  to  Renell,  as  t;he 
attorney  of  all  the  Defendants ;  and  I  se^  no  objection 
to  annexing  to  the  order  an  injunction,  restraining  all 
the  Defendants  from  making  any  further  demand  in 
respect  to  this  matter*  If  in  a  common  interpleading 
bill,  counsel  were  to  come  to  the  bar,  and  before  any  of 
the  Defendants  had  appeared  were  to  ask  that  the 
money  might  be  paid  to  a  person  duly  authorized  by  all 
to  receive  it,  the  Court,  if  satisfied  of  the  sufficiency  of 
the  authority,  would  order  the  payment  to  be  made  to 
that  person  on  behalf  of  all* 


1826. 


The  order  made  was,  "  That  the  29,368/.  105.  7^. 
Bank  3  per  cent.  Annuities,  standing  in  the  name  of  the 
Accountant  General  in  trust  in  this  cause  should  be 
transferred  to  Robert  Prudem  ReneU,  on  behalf  of  all 
the  Defendants;  that  the  exceptions  should  be  over- 
ruled, and  the  Master's  report  confirmed ;  that  it  should 
be  referred  back  to  the  Master  to  tax  the  Plaintiffs 
their  costs  of  this  suit,  except  the  costs  of  the  excep-  3 
tions ;  that  the  sum  of  5/.,  deposited  with  the  registrar 
on  setting  down  such  exceptions,  should  be  paid  back 
to  the  Plaintiffs ;  that  the  Master  should  deduct  the  same 
out  of  the  Plaintiffs'  costs  as  taxed ;  that  such  costs,  when 
taxed,  should  be  paid  out  of  the  sum  of  440/.  lO^.  7eL 
cash  in  the  bank,  placed  to  the  credit  of  this  cause ;  and 
that  the  residue  of  the  said  sum  of  440/.  IO5.  7d.  cash 
should  be  paid  to  Robert  Prudem  Renell :  and  it  was  or- 
ordered  that  all  the  Defendants  should  be  perpetually 
enjoined  from  all  proceedings  at  law  or  otherwise  against 
the  Plaintiffs  to  recover  the  sum  of  24,000/.  irt  the  bill 

mentioned, 
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1826.  mentioned,*  and  from  all  other  proceedings  or  otherwise 
touching  the  claim,  demand,  damages,  and  other  matters 
in  the  bill  mentioned,  or  any  matters  respecting  which 
the  action  at  law  hereinafter  mentioned  was  brought,  ex- 
cepting so  far  as  regards  the  costs  awarded  and  to  be 
awarded  in  the  action  at  law  in  the  bill  mentioned ;  as 
to  which  costs,  his  Lordship  reserved  the  consideration, 
until  after  the  decision  on  the  writ  of  error  in  the  Honse 
of  Lords ;  and  after  the  writ  of  error  should  have  been 
heard  and  decided,  any  of  the  parties  were  to  be  at 
liberty  to  apply  to  this  Court  as  they  should  be  ad- 
vised.'* 


JWjf  25.  In  the  proceedings  on  the  writ  of  error,  the  judgment 

of  the  King's  Bench  was  affirmed  in  the  House  of 
Lords;  and  on  the  application  of  the  Defendants  in 
equity,  who  were  Plaintifis  at  law,  it  was  ordered,  that 
they  should  be  at  liberty  to  sue  out  execution  against 
the  PtmeUs  for  the  costs  awarded  to  them  in  the  action 
at  law,  and  on  the  wpts  of  error  in  the  Exchequer 
Chamber  and  the  House  of  Lords. 
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1827. 


COCKERELL  v.  CHOLMELEY. 

O IR  HENRY  ENGLEFIELD,  by  his  will  dated  in  Lands  were 

'^  November  1778,  devised  a  mansion-house  and  estate  ^^^Sbm/ 

called    White  Knights^   with   various   other  lands   and  his  heirs,  to 

hereditaments,  to  Lord  Cadogan  and  Sir  Charles  Bucke^  ^^^  jjf^  ^^'^ 

and  their  heirs,  to  the  use  of  his,  the  testator's  son,  outimpeach- 

Henry  Charles  Englefield  for  life,  without  impeachment  with  divers  re^ 

of  waste  except   in  the  house  and  offices;  remainder  maindersover; 

and  a  power 
to  the  first  and  other  sons  of  Henry  Charles  succes-  was  given  to 

sively  in  tail  male;  remainder  to  the  use  of  the  tes-  ^^*^*'^ 
tator's  second  son  Francis  Michael  Englefield  for  life,  ^ntofthe 
without  impeachment  of  waste;  remainder  to  the  first  in^TOss^on* 
and  other  sons  of  Francis  Michael  successively  in  tail  to  sell  the 
male ;  remainder  to  the  testator's  daughter  Teresa  Anne  any  pait  of 
for  life,  without  impeachment  of  waste ;  remainder  to  }'» *"**  *^ 
her  first  and  other  sons  successively  in  tail  male;  with  money  in  the 
divers  remainders  over.     A  power  of  sale  was  given  othCThTi  to 
to  the  trustees  by  the  following  clause: — "Provided  besettMto 
also,  and  my  will  further  is,  that,  notwithstanding  any  of  j^^ j  j,j  th^^' 

the  peantime,  to 
invest  it  in  the 
public  funds,  and,  for  the  purposes  of  such  sale,  to  revoke  the  original  uses,  and 
appoint  new  uses.  A  contract  was  entered  into  for  the  sale  of  the  estate  for 
13,400/.,  exclusive*  of  the  timber,  which  was  to  be  taken  at  a  valuation;  and,  it 
being  conceived  that  the  tenant  for  life,  without  impeachment  of  waste,  was 
entitled  to  receive  for  his  own  benefit  the  amount  of  the  valuation  of  the 
timber,  a  deed  was  executed,  by  which  he,  in  consideration  of  2448/^,  conveyed 
the  timber  to  the  purchaser,  and  the  trustee,  in  consideration  of  13,400L^  con- 
vejred  the  land  exclusive  of  the  timber.  Many  years  afterwards,  the  tenant  for  life^ 
being  advised,  that  he  was  not  entitled  to  the  amount  of  the  valuation  of  the 
timber,  transferred  to  the  trustee  as  much  5  per  cent,  stock  as  8448/.  would  have 
produced  at  the  time  of  the  sale.  After  the  death  of  A.,  the  next  remainder-man 
though  he  had  concurred  in  proceedings,  in  which  the  fund  produced  by  the  sale 
was  treated  as  applicable  to  the  purposes  of  the  testator's  will,  brought  a  writ  of 
formedon,  and  obtained  judgment,  on  the  ground  that  the  power  of  sale  was  not 
well  executed :  Held,  that  a  court  of  equity  ought  not  to  interfere  by  injunction  to 
deprive  him  of  the  benefit  of  that  judgment. 

Sembie.  A  plaintiff  ought  never  to  come  into  a  court  of  equity  to  have  an  alleged 
defect  in  the  execution  of  a  power  supplied,  without  admitting  on  the  record,  that 
at  law,  the  power  has  not  been  well  executed. 
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by  the  same  or  any  other  deed  or  deeds,  writing  or 
writings  to  be  sealed,  delivered,  and  attested  as  afore- 
said, to  limit  and  appoint  the  same  manors,  messuages, 
lands,  tenements,  wood-grounds,  rents,  tithes,  heredita- 
ments, and  premises,  whereof  the  uses  shall  be  so  re- 
voked, either  unto  such  purchaser  or  purchasers,  or  the' 
person  or  persons  making  such  exchange  or  exchanges,^ 
and  his,  ber,  or  their  heirs,  or  otherwise  to  limit,  declare, 
or  dii'ect  or  appoint  such  new  or  other  use  or  uses, 
trust  or  trusts  of  or  concerning  the  same  manors,  mes- 
suages, lands,  tenements,  wood-grounds,  rents,  tithes, 
hereditaments,  ahd  premises,  as  shall  be  requisite  and 
necessary  for  the  executing  and  effecting  such  sales, 
dispositions,  and  exchanges;  and,  upon  payment  and 
receipt  of  the  money  arising  on  the  sale  of  the  said 
premises,  or  any  part  or  parts  thereof,  which  shall  be 
absolutely  sold  as  aforesaid,  to  give  and  sign  proper 
receipts  for  the  money  for  which  the  same  shall  be  so 
sold,  which  receipts  shall  be  sufficient  discharges  to  any 
purchaser  or  purchasers  for  the  purchase-money  for 
which  the  same  shall  be  sold,  or  for  so  much  thereof  as 
in  such  receipts  shall  be  acknowledged  or  expressed  to 
be  received;  and  such  purchaser  or  purchasers  shall 
not  be  answerable  or  accountable  for  any  loss,  misap- 
plication, or  non-application  of  such  purchase-money, 
or  any  part  thereof."  The  monies,  arising  from  any 
sale,  were  to  be  laid  out  in  the  purchase  of  other  lands 
to  be  conveyed  to  the  same  uses,  and,  until  proper  pur- 
chases were  found,  were  to  be  invested  in  government 
or  real  securities. 


1827. 


cockebbix 
Choucbut. 


The  testator  died  in  1780 ;  and  in  the  following  year 
Sir  Charles  Bucke  died. 


In  178S,  JVhiie  Knights  was  sold  to  Mr.  Martin^  and 
the  purchase  was  completed  by  an  indenture,  to  which 

Lord 
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included ;  and  the  furniture  of  the  mansion-house  was 
also  assigned  to  Mr.  Martin^  without  the  payment  of  any 
additional  consideration.  The  indenture  further  wit- 
nessed, that,  in  consideration  of  2448/.  paid  to  Sir  Henry 
Charles  Englefield  by  William  Byam  Martin^  he, .  Sir 
Henry  Charles  Englefield^  granted,  bargained,  and  sold 
unto  Martin  and  his  heirs,  all  the  timber,  and  th&  fruit 
and  other  trees  of  what  nature  or  kind  soever,  and  all 
woods  and  underwoods  then  standing,  growing,  or  being 
on  the  said  lands  and  grounds  thereby  granted,  bar- 
gained, and  sold ;  and  all  die  right,  interest,  and  de- 
mand of  him.  Sir  Henry  Charles  Englefield^  of,  in,  and 
to  the  same. 
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CaoucBLEr. 


The  18,400/.  was  paid  to  Lord  Cadogan  and  invested 
upon  the  trusts  of  the  will :  the  2448/.  was  received  by 
Sir  Henry  Charles  Englefield ;  and  the  timber  was  left 
standing. 

In  1806,  doubts  having  been  suggested,  whether, 
inasmuch  as  the  timber  had  not  been  severed  at  the 
date  of  the  execution  of  the  indenture  of  the  12th  of 
May  1783,  Sir  Henry  Charles  Englefield  was  entitled  to 
retain  the  sum  at  which  it  had  been  valued,  be,  on  the 
29di  of  Jtdy  1806,  purchased  and  transferred  into, the 
name  of  Lord  Cadogan  S681/.  45.  three  per  cent  con- 
solidated bank  annuities,  being  the  amount  of  stock 
which  the  2448/.  would  have  produced  at  the  time  of 
the  completion  of  the  sale. 

Mr.  Martin  afterwards  sold  the  property  to  the  Duke 
of  Marlborough :  and  large  sums  were  expended  in 
adorning  and  improving  the  estate. 


In  March  1 822,  Sir  Henry  Charles  Englefield  died 

without  issu^.  Francis  Michael  Englefield  was  previously 

Vol.  III.  f  p  dead 
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1783;  that  large  sums  of  money  had,  with  his  know- 
ledge,  been  expended  by  the  purchasers  in  the  improve- 
ment of  the  property ;  and  that  he,  by  his  ifftff[f\  had 
attended  the  progress,  through  parliament,  of  the  bill  for 
appointing  new  trustees  of  the  devised  estates,  and  had 
received  his  costs  out  of  the  trust  funds  produced  by  the 
sale.  The  prayer  was,  that  it  might  be  declared  that 
the  Defendants  were  entided  to  have  any  defect  in  the 
manner,  in  which  the  sale  had  been  carried  into  exe- 
cution, made  good,  and  that  the  Defendant  might  be 
decreed  to  confirm  the  title  of  the  Plaintiffs,  and  re- 
strained from  proceeding  at  law  for  the  recovery  of  the 
premises. 


671 


V. 


The  Defendant,  by  his  answer,  stated,  that,  though 
he  was  aware  of  the  fact  that  fV/iite  Knights  had  been 
sold  to  Mr.  Martin^  it  was  not  till  1823  that  he  had 
any  knowledge  of  the  tenor  of  the  deed  of  May  1783,  or 
of  the  contracts  of  sale,  or  of  the  manner  in  which  they 
had  been  carried  into  execution. 

An  injunction  had  baen  obtained  for  want  of  answer; 
and,  on  shewing  cause  why  the  injunction  should  not  be 
dissolved,  the  question  in  the  suit  was  raised. 


Mr.  Hartf  Mr.  PepySj  and  Mr.  CockereU^  in  support 
of  the  injunction. 

The  question  b,  ought  ChohneUy  to  be  allowed  in 
equity  to  avail  himself  of  his  judgment  at  law,  to  the 
prejudice  of  the  Plaintiffs,  who  are;  purchasers  for  valu- 
able consideration.  The  intention  of  the  parties  to  the 
deed  of  May  1783  was,  that  the  power  should  be  ex- 
ecuted ;  the  contract  was,  that  the  estate  should  be  sold 
to  Mr.  Martin  in  execution  of  the  power;  and  he  paid 
the  consideration  which  gave  him  a  right  to  have  the 
contract  executed.     If  it  has  not  been  executed  in  such 

P  p  2  a  man- 
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in  form,  a  court  of  equity  has  interfered  to  supply  the 
defect.  But  here  there  was  no  intention  to  execute  the 
only  power  which  the  trustee  had ;  the  intendon  was  to 
execute  a  power  which  did  not  exist.  A  court  of  law 
has  determined,  that  the  trustee  had  no  power  to  sell  the 
land  apart  from  the  timber  growing  upon  it;  yet  that  is 
the  power  which  he  has  attempted  to  execute,  and  which, 
in  fact,  he  has  completely  executed,  if  the  power  be  sup- 
posed to  exist  The  Plaintiffs,  therefore,  call  upon  the 
Court  to  give  the  trustee  a  power  which  the  testator  did 
not  give  him,  and  to  hold  that  the  attempt  to  execute  a 
power,  which  he  did  not  possess,  is  a  good  execution 
of  a  different  power  which  he  has  not  attempted  to 
execute*     Reid  v.  S/iergold.  (a) 

This  Court,  if  applied  to  in  1783,  would  not  have 
assisted  in  carrying  into  execution  the  contracts  stated 
in  the  deed  of  May  of  that  year ;  and,  if  the  contracts  were 
not  in  substance  a  valid  execution  of  the  power  then, 
they  cannot  have  acquired  a  tiew  character  by  the  lapse 
of  years.  The  ti*ansaction  of  178S  was  contrary  to  the 
intention  of  the  donor  of  the  power :  such  an  act  is 
never  upheld  in  any  court  of  justice ;  if  it  is  bad  at  law, 
it  is  still  worse  in  equity. 

The  arrangement,  which  took  place  in  1806,  could 
not  remedy  the  substantial  vice  in  the  proceedings  of 
1783.  That,  which  is,  at  the  time,  an  invalid  execution 
of  a  power,  cannot  be  made  good  by  subsequent  acts« 
Havakins  v.  Kemp  (i).  Surges  v.  Lamb,  {c) 


1827. 


COCKERELL 

CvLoisiavEtt 


There  is  no  ground  for  alleging,  that  the  Defendant 
has  done  any  thing  to  preclude  him  from  enforcing  his 
legal  title.     His  title  did  not  accrue  till  1822;  and  the 

acts, 


(«)  \0Ve$.310. 


{b)  5EaH,4lO. 
Pp  3 


(c)4  6rM.  174. 
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that  purpose  there  was  submitted  to  him,  along  with 
the  record  as  it  then  stood,  a  corresponden<ie  between 
Sir  Henry  Charles  Englefield  and  the  agent  of  Mr. 
Martin  in  1782  and  1783,  which  contained,  as  the 
PlaintifTs  alleged,  the  contract  that  was  carried  into 
effect  by  the  deed  of  May  1788.  This  correspondence 
shewed,  that  the  negotiation  for  the  purchase  was 
entirely  with  Sir  Henry  Charles  Englefield;  that  the 
terms  of  the  contract  were,  that  12,000  guineas  should 
be  paid  for  White  Knights^  exclusive  of  the  timber^ 
which  was  to  be  taken  at  a  value  estimated  according  to 
the  custom  of  the  country ;  and  that  afterwards  an  ad- 
joining parcel  of  land  was  included  in  the  purchase^ 
which  added  800/.  to  the  purchase-money. 


47< 


IMT. 


GaoufBUY* 


The  following  observations  were  subsequently  trans- 
mitted to  the  parties,  as  containing  Lord  Eldon*s  judg*. 
ment  on  the  motion :  — 


"  This  bill  is  brought  by  Sir  Charles  Cockerell,  Henry 
Traily  Sir  Richard  Blauntf  the  Duke  of  Mariboroughj  and 
Dr.  Blackstone :  and,  after  stating,  as  it  originally  stated, 
the  case,  has,  as  I  understand  the  matter,  now  intro* 
duced  into  it  by  amendments,  the  correspondence  which 
took  place  previous  to  the  execution  of  the  conveyance 
of  May  1783 ;  —  a  correspondence,  which  seems  not  to 
state,  as  the  conveyance  itself  does,  two  distinct  con- 
tracts, one  for  the  sale  of  the  lands,  including  the  ground 
and  soil  of  trees  (subject  to  what  is  stated  about  com- 
mons), and  another  contract  with  another  vendor  for 
the  timber,  iruit  trees,  8cc.  (and  NowelTs  affidavit  shews 
what  trees  and  of  what  value,  as  to  some  o^  them,  a 
tenant  for  life  in  this  case  was  supposed  to  have  a  right 
to  cut  as  unimpeachable  of  waste),  saplings,  and,  as  the 
Defendant's  answer  suggests,  or  was  meant  to  suggest, 

P  p  4  oma- 
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Master's  report  in  August  1822;  the  confirmation  of  it        1827* 
in  Naoember  1822;  and  the  order  for  transfer  to  the     '  -  ^  ' 

'  COCKSEBXX 

Defendant  of  the  raonies»  including  the  timber  money.  v. 

I  understand  that  transfer  not  to  have  been  called  for  or  Cholmiliy. 
made.  The  bill  then  states  thejbrmedon  brought  by  the 
Defendant  in  Michaelmas  term  1823  —  that  the  question 
whether  the  deed  of  the  12th  of  May  1783  was  a  good 
execution  of  the  power,  was  raised  in  the  pleadings  in 
the  Common  Pleas — that  the  Court  determined  it  not  to 
be  a  good  execution  of  the  power  —  and  that  judgment 
was  thereupon  given  for  the  demandant  upon  that  point. 

^^  If  that  judgment  is  right,  there  must  be  admitted  to 
be  a  defect  at  law  in  the  execution  of  the  power,  and 
that  at  law  the  power  is  not  well  executed.  The  question 
whether  the  power  is  well  executed  at  law,  is  a  pure 
legal  question.  But  this  bill,  in  the  frame  of  it,  with- 
out admitting  that  there  is  a  defective  invalid  execution 
at  law,  —  stating  that  the  Plaintiffs  are  advised  that,  if 
there  be  any  defect  at  law  in  the  execution  of  the 
power,  yet,  under  the  circumstances  such  defect  will 
be  supplied  in  a  court  of  equity, — states  applications  for 
doing  all  necessary  acts  for  confirming  the  title,  not 
admitting  any  to  be  necessary.  And  the  prayer  is,  upon 
a  bill  not  admitting  any  acts  to  be  necessary,  that  all 
necessary  acts  may  be  done  for  confirming  the  tide,  and 
that  the  Plaintiffs  may  be  declared  entitled  to  have  any 
defect,  if  there  be  any,  made  good.  And  then  the  bill 
^  prays  an  injunction  to  restrain  further  proceedings  in 
the  action  in  which  the  Court  of  Common  Pleas  has 
given  judgment  upon  that  point,  and  from  instituting 
any  other  proceedings  for  recovery  of  the  premises. 


cc 


I  see  no  ground  for  preventing  the  Defendant  from 
proceeding  to  try  his  title  at  law,  if  the  Plaintiffs  in  thi^ 
cause  do  not  think  it  proper  to  admit  that  he  has  a  right 

to 
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of  equity  dealing  with  the  question  of  his  taking  posses- 
sion by  virtue  of  his  legal  right,  as  the  case,  considered, 
if  it  can  be  so  considered,  as  an  equitable  though  a  bad 
legal  execution  of  the  power,  may  require.  For,  sup- 
pose the  Court  should  be  of  opinion  that  there  was  a 
good  equitable  though  a  bad  legal  execution  of  the 
power,  and  that  judgment  in  equity  should  be  reversed, 
the  party  claiming  in  the  foimedon  should  not,  after  all 
has  been  gone  through  in  equity,  be  sent  to  trial  at 
law. 


579 


18^. 


COCKBRSLL 

ff, 

Chouiklst. 


"  If  it  is  admitted  that  the  court  of  equity  is  to  take  it 
for  granted  that  the  power  has  been  ill  executed  at  law 
(which  the  bill  does  not  admit),  and  the  question  shall, 
on  all  sides,  be  admitted  to  be  merely,  whether  the  ad- 
mitted void  execution  at  law  shall  be  made  good  in 
equity,  a  question  much  embarrassed  by  the  frame  of 
the  record,  then  the  following  circumstances  will  be  to 
be  considered,  and  their  effect  in  equity  determined :  — 

"  First  The  correspondence  previous  to  the  contracts, 
not  dividing,  as  to  the  persons  to  whom  it  was  to  be 
paid,  the  purchase-money,  but  stating,  as  it  were,  one 
contract :  the  conveyance  stating  two  distinct  contracts 
for  distinct  subjects,  and  the  conveyance  having  distinct 
receipts  indorsed. 

"  Secondly.  Whether  it  is  possible  to  consider  the 
equitable  effect  of  two  such  contracts  the  same  as  if 
there  had  been  but  one  contract,  regard  being  had  to 
the  subject-matter  of  the  two  contracts. 


^  Thirdly.   What  is  the  effect  of  selling  in  1783,  when 
no  other  purchase  was  in  view,  and  the  money  arising 
from  the  sale  in  1783,  remaining  money,  in  1822,  and 
part  of  the  purchase-money,  as  his  own  personal  pro- 
perty. 
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court  of  equity  decide  (as  it  were  upon  error)  that  it  is  a 
good  execution  at  law  ?  and  if  it  is,  what  have  the 
Plaintiffs  to  do  here  ?  If  their  ground  of  applying  here 
is,  that  it  is  a  good  equitable  execution,  must  they  not 
either  admit  that  it  is  a  bad  legal  execution,  and  admit 
all  that  is  necessary  to  prove  the  Defendant  in  this 
cause  entitled  at  law,  or  allow  him  to  prove  by  trial 
every  thing  that  is  necessary  to  establish  that  he  is  so 
entitled,  whether  it  be  pedigree  or  any  other  matter?" 


581 


1827. 


COCKEBSLL 
V. 

Cholmblbt. 


The  injunction  was  dissolved. 


The  bill  was  afterwards  amended  under  an  order 
dated  the  21st  of  June  1828. 

The  amended  bill,  afler  setting  forth  the  correspond- 
ence between  Sir  Henry  Charles  Englefield  and  Mr. 
Martinis  agent,  stated,  that  the  agreement  contained  in 
the  letters  had  been  adopted  by  Lord  Cadogan;  and 
that,  it  being  conceived  at  the  time  that  Sir  Henry 
Charles  Englefield  was  entitled  to  the  amount  of  the 
valuation  of  the  timber,  the  recitals  in  the  deed  of  May 
1 783  had  been  introduced  by  mbtake,  and  did  not  set 
forth  the  agreement  according  to  the  true  effect  thereof. 
The  expressions  in  the  original  record,  which  seemed 
to  contest  the  legal  invalidity  of  the  execution  of  the 
power,  were  struck  out;  and,  in  addition  to  the  relief 
before  prayed,  the  amended  bill  sought  to  have  the 
deed  of  May  1783  rectified,  and  made  conformable  to 
the  contract  contained  in  the  correspondence. 


The  cause  was  brought  to  a  hearing  before  Sir  John 
Leach^  Master  of  the  Rolls,  when  the  bill  was  dis- 
missed, (a) 

(a)  See  RuzM  Sf  Mylndi  Rtp. 


1850. 
Mvck* 
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JSldoHf  Lord  Chancellor,  refused  to  make  any  order 
on  the  petition ;  stating  that,  even  if  the  Master  should 
report  that  it  would  be  for  the  benefit  of  all  parties 
interested  that  improvements  should  be  made  in  the 
mansion-house^  he  would  not  confirm  the  report. 


1827. 


18S4. 
August. 

1826. 

March, 

July, 

December, 

1SS7. 
April  SI. 


GOODSON  V.  ELLISSON. 

^IIHE  case  stated  in   the  bill  was,  that,  by  an  in- 
denture  bearing  date  the  1st  of  June  1767,  Robert 
Buck  and  Susannah  his  wife  covenanted  to  levy  a  fine   „    ,,     . 

.  Semble,  A 

unto  Richard  EUisson^  and  his  heirs,  of  certain  lands  trustee  under 

situate  in  Kent,  which  fine,  as  two  equal  undivided  third  *"Jv-  '""^ 

'  »  T  creating  suc- 

parts  of  an  undivided  moiety  of  the  premises,  was  to  cessive  limit- 
enure  to  the  use  of  Robert  Buck  for  his  life ;  remainder  j^^y^  int?**' 

to  the  use  of  Richard  EUisson  and  his  heirs,  upon  trust  '®f?»  •?""?  of 

,  o  1      \         'f       r    -n  1        which  had 

to  convey  the  same   as  Susannah^  the  wife  ot  Robert  failed,  is  en- 

Buck^  should  by  deed  or  will  appoint,  and  in  default  of  J*^^®^*  before 
,  vr       ^  ^  he  can  \^  ^g. 

such  appointment,    to  the  use  of  Robert  Buck  in  fee.  quired  to  coo- 
The  fine  was  levied ;  and,  shortly  afterwards,  Susannah  ti^'J^uitobfe 

Buck  died  in  the  lifetime  of  her  husband,  without  having  title  of  those 

who  call  for  a 
made  any  appointment.  conveyance 

ascertained  by 
inquiry,  and 
Robert  Buck^  by  his  will  dated  in  1763,  and  a  sub-  to  have  the 

sequent  codiciJ,  dated  the  24th  of  September  1767,  de-  ^^^^e^set- 
vised  all  his  real  estates,  subject  to  the  payment  of  his  tied  in  the 
debts  and  of  certain  legacies,  to  trustees  upon  trust  to  ^^^     ^  ^  * 

convey  an  equal  share  to  each  of  his  children  who  should      Semble, 

Where  theeei- 
attain   tuis  que  trust 
convey  their 

beneficial  interest  in  a  portion  of  the  property  to  a  purchaser,  the  purchiuer  may 

file  a  bill  against  the  trustee  for  a  conveyance  of  the  legal  estate,  without  making 

the  cestuis  que  trust,  who  sold  to  him,  parties  to  the  suit. 
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legal  estate  of  inheritance,  in  two  equal  third  parts  of 
a  moiety  of  the  lands  comprised  in  the  deed  of  Jtme 
1767*  Repeated  applications  had  been  made  to  the 
Misses  EUisson  to  convey  to  Goodsan  the  legal  estate  of 
the  lot  purchased  by  him.  The  vendors  had  offered  to 
give  any  evidence  or  explanation  that  might  be  required 
with  respect  to  their  title,  and  to  defray  the  expense  of 
any  investigation  and  of  any  professional  assistance, 
which  the  Misses  Ellisson  might  require ;  but  these  ladies, 
persisted  in  refusing  to  convey.  The  bill,  therefore, 
was  filed  by  Goodson  against  them  as  Defendants,  pray- 
ing that  they  might  be  decreed  to  convey  to  him  the 
legal  estate  of  the  two  equal  third  parts  of  the  moiety  of 
those  parcels  of  land  which  he  had  purchased. 


1827. 


Goodson 

£lX1880N. 


The  Defendants,  by  their  answer,  declared  their  belief 
that  Bichard  EUisson  did  not  execute  the  indenture  of 
the  1st  oiJune  1767,  or  accept  the  trusts  of  it,  or  become 
a  party  to  the  fine  aU^[ed  to  have  been  levied  in  pur- 
suance of  it ;  stating,  that,  although  divers  acts  had  been 
from  time  to  time  done  by  tliose  claiming  title  to  the  pre- 
mises in  question,  to  which  R,  Ellisson  and  his  heirs,  if 
be  had  accepted  the  trusts,  must  have  been  parties,  and 
although,  in  the  year  1796,  a  suit  was  instituted  for  a 
partition  of  this  estate,  or  of  a  part  of  it,  in  which  a 
decree  for  a  partition  was  pronounced,  and  a  partition 
actually  took  place,  yet  R.  Ellisson  and  his  heirs  did  not, 
nor  did  any  of  them  ever  become,  nor  was  he  or  any  of 
them  ever  required  to  be,  a  party  or  parties  to  such  act 
or  deeds  or  suit ;  that  if  the  trusts  of  the  indenture  were 
ever  in  any  way  accepted  by  22.  Ellisson^  they  must 
have  been  put  an  end  to  in  his  lifetime  by  surrender, 
release,  or  otherwise ;  and  that  no  applications  had  been 
made  to  them  to  execute  any  convqrance,  till  the  11th 
of  Naoember  1822.  They  admitted  that  they  had  re- 
fused to  execute  a  conveyance  to  the  Plaintiff;  threw 

Vol.  hi.  Q  q  out 
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estate  without  his  or  their  ooncurreoce.  Emery  v.  Gro^ 
cock  (a}f  Cooke  v»  SoUau.  {b)  If  a  reconveyance  was  to 
be  presumed,  then  the  Plaintiffi  bad  no  right  to  come 
into  a  court  of  equity.  If  the  legal  estate  was  in  the 
Defendants,  still  it  was  incumbent  on  the  Plaintiff  to 
shew  that  the  whole  of  the  equitable  interest  was  in 
those  from  whom  he  had  purchased :  and,  upon  so  in- 
tricate a  devolution  of  title  as  was  stated  in  the  bill,  it 
was  not  reasonable  to  expect  that  the  Defendants  were 
to  take  upon  themselves  the  risk  of  coming  to  a  con- 
clusion, or  were  to  be  satisfied  with  any  opinion  not 
judicial. 


(xOODSON 

Blubsoic* 


Mr.  HomCf  for  the  Plaintiff,  proposed,  that  the  deeds 
should  be  examined  by  the  solicitor  and  counsel  of  the 
Defendants,  in  order  to  satisfy  themselves  as  to  the  title  of 
the  Plaintiff;  and  he  offisred  to  pay  the  costs  of  the 
Defendants  as  between  solicitor  and  client,  if  they 
would,  even  at  this  period,  execute  the  conveyance. 

* 

On  the  recommendation  of  the  Master  of  the  Rolls 
the  cause  stood  over,  in  order  that  the  deeds  might  be 
inspected  on  behalf  of  the  Defendants. 


The  inspection  took  place. 

The  Defendants  persisted  in  refusing  to  convey :  and 
the  cause  was  again  spoken  to. 


Lord  Giffbrdj  Master  of  the  Rolls. 

The  first  defence  to  this  bill  is,  that,  under  the  cir- 
comstances  of  the  case,  and  after  the  lapse  of  so  l<Hig  a 

period, 

(a)  6  Mad,  54.  18SS,  and  not  in  December  18S4, 

\h)  2  Sim.  t  Stu.  154.    (This    ai  ttated  in  the  report) 
cspe  wsi  dedded  in  Discgmber 


18S4. 
Aug.  18. 
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fesBional  man  the  trustee  may  choose^  the  trustee  may 
still  with  impunity  refuse  to  convey ;  and  that  every 
cestui  que  trust  must  come  into  this  Court,  in  order  to 
obtain  a  conveyance  of  the  legal  estate  ? 

I  admit,  that  it  is  only  in  a  strong  case  that  costs  will 
be  given  against  trustees;  yet,  where  they  refuse^  with- 
out a  reasonable  motive  for  their  refusal,  to  act  without 
suit,  they  will  be  visited  with  costs*  **  Trustees,"  says 
Sir  J.  Leach  in  Taylor  v.  Glanville  {a\  ^*  are  entided  to 
the  protection  and  direction  of  the  Court  in  the  exercise 
of  their  trusts,  and  can  never  be  called  upon  to  pay 
costs,  unless  they  refuse  to  act  without  suit  merely  from 
obstinacy  and  caprice."  In  Jones  v*  Lewis  (6),  a  suit 
for  specific  performance  was  rendered  necessary,  in 
consequence  of  a  trustee  refusing  to  join  the  vendor  in 
the  conveyance ;  and  the  Court  ordered  the  trustees  to 
pay  all  the  costs  of  the  suit,  as  well  those  of  the  vendor 
as  of  the  purchaser. 

In  the  present  case,  I  am  of  opinion  that  the  suit  has 
been  rendered  necessary  by  the  caprice  and  pertinacity 
of  the  Misses  EUisson  j  and,  considering  the  immense 
expense  to  which  cestuis  que  trust  may  be  exposed,  where 
a  trustee^  who  might  have  satisfied  himself  out  of  Court 
concerning  the  propriety  of  what  he  was  called  upon  do^ 
as  well  as  by  coming  into  Court,  refuses  to  act  unless  he 
is  compelled  by  a  decree,  the  Defiendants  must  pay  the 
costs  of  the  suit. 


1827. 


GOOOSOK 

Ellosom; 


The  decree  was,  *^  that  the  Defendants  should  execute 
the  conveyance  of  the  24th  and  25th  days  of  February 
1822,  in  the  pleadings  mentioned,  of  the  legal  estate  and 
inheritance  thereby  stated  to  be  then  vested  in  them,  of 

aud 

(a)  5  Mad,  178.  (&>  1  Cox,  199. 
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of  the  Court  ?  According  to  the  case  stated  by  the  bill^ 
theDefendaots  were  trustees  for  eight  individuals,  under 
whom  the  present  Plaintiff  claimed  by  a  recent  con- 
veyance ;  was  the  Court,  in  his  &vour,  to  execute  the 
trust  as  to  a  portion  of  the  property,  when  not  one  of 
those  eight  persons  was  a  party  to  the  suit  ? 

Even  if  it  were  clear  that  the  Plaintiff  had  made  out 
a  complete  title,  it  would  be  extravagant  to  throw  the 
costs  of  the  suit  on  the  Defendants*  Here  was  a  long 
deduction  of  title  through  a  period  of  between  fifty  and 
sixty  years,  in  which  there  had  been  a  frequent  trans* 
mission  of  right  from  one  person  to  another,  and,  the 
whole  interest,  after  the  failure  of  many  previous  limi^ 
tations,  was  represented  as  having  become  vested  in  a 
considerable  number  of  persons.  A  trustee  was  not 
bound  to  satisfy  himself  by  any  private  opinion,  as  to 
the  results  of  law  and  of  fact,  on  which  such  a  title 
depended;  he  had  a  right  to  have  the  direction  and 
indemnity  of  the  Court ;  and  in  declining  to  act  without 
that  direction  and  without  that  indemnity,  there  was 
neither  pertinacity  nor  caprice. 

Mr.  Home  and  Mr.  Tinne^j  conird^  insisted,  that  t6 
have  entered  into  formal  proof  of  the  levying  of  the  fine^ 
or  of  the  death  of  Susannah  Buck  without  having  ex- 
ercised her  power,  would  have  been  an  useless  addition  to 
the  expense  to  which  the  Plaindff  had  been  already 
exposed ;  since  the  Defendants  admitted  by  their  answer 
that  they  had  been  informed  that  the  fine  was  levied^ 
and  that  Susannah  Buck  died  without  having  exercised 
the  power :  and  they  did  not  make  any  suggestion  putting 
either  of  those  facts  in  issue.  In  like  manner,  with 
respect  to  the  other  points  on  which  the  title  of  th^ 
Plaintiff  depended,  fiirther  inquiry  might  have  been 
proper,  if  there  were  the  slightest  evidence  before  the 

Q  q  4  Court 
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iB26;  Court  in  opposition  to  that  of  the  Plaindfl^  or  if  anjF 
doubt  could  be  entertained  as  to  the  propositions  of 
fact  on  which  his  case  rested.  Here  there  was  no 
Ellubon.  allegation,  on  the  part  of  the  Defendants,  of  any  specific 
bet  which  would  affect  the  title  of  the  Plaintiff;  and 
the  possession  had  corresponded  with  the  case  stated  by 
the  bill.  Further  investigation  was  asked,  not  in  order 
to  satisfy  their  own  minds,  or  to  remove  any  scmpleSf 
bat  for  the  sake  of  overwhelming  their  cahds  que 
Unut  with  costs.  If  there  was  any  proposition  of  law 
or  of  foct,  about  which  a  shadow  of  doubt  could  reason- 
ably be  entertained,  a  trustee  would  be  justified  in 
declining  to  convey  without  the  sanction  of  the  Court: 
but  in  the  present  case,  no  scruple  existed,  no  doubt  was 
suggested,  no  objection  was  stated ;  and  the  interfin'ence 
of  the  Court  was  required,  not  to  aid  the  understanding 
of  the  trustees,  or  to  protect  them  fix>m  apprehended 
dangers,  but  to  overcome  an  unreasonable  resistance^ 
which  proceeded  either  from  a  desire  to  set  up  an  un- 
founded claim  of  beneficial  interest  in  themselves, .  imt 
firom  the  hope  of  compelling  the  cestuis  que  tmst  to  pur- 
chase their  acquiescence. 


l^?^:  Eldon  Lord  Chancellor. 

In  1 767  a  deed  was  executed,  and  I  wiU  assume  that 
a. fine  was  properly  levied  in  pursuance  of  it,  by  which 
an  estate  was  granted  and  conveyed  to  Bichard  EUisson 
and  his  heirs  on  certain  trusts*  The  bill  deduces  the 
various  changes  of  the  dtle  to  the  equitable  interest^  which 
occurred  between  1767  and  November  18S2,  bringing  it, 
in  1819,  into  eight  different  persons,  each  of  whom  is  re- 
presented as  the  owner  of  an  undivided  eighth  part  of  the 
property.  These  eight  persons  sell  the  property  in 
diflferent  lots  to  di£krent  persons;  and,  the  presast 
Plaintiff  having  bought  one  of  the  lots,  a  deed  is  pre- 
pared, conveying  certain  parcels  of  land  to  him;  that  deed 

the 
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the  eight  persons,  who  are  represented  as  the  owners 
of  the  beneficial  interest,  have  executed;  and  the  co« 
heiresses  of  Rkhard  EUisson  are  also  required  to  execute 
it     They  refuse,  and  the  bill  is  filed. 


1826. 


By  the  answer,  they  first  state  that  Richard  EUisson 
never  accepted  the  trust,  and  they  refer  to  transactions 
of  some  importance  with  respect  to  the  property,  in  the 
interval  between  1767  and  the  filing  of  the  hill,  to  which 
neither  they,  nor  any  of  the  persons,  whom  they  re- 
present, were  called  upon  to  be  parties,  though  some  of 
the  persons  interested  in  the  property  at  those  times 
were  conversant  with  the  law.  From  these  circum-^ 
stances,  they  come  to  the  conclusion  that  the  trust  was 
never  accepted ;  and  towards  the  close  of  the  answer, 
they  intimate  that  they  themselves  have  a  beneficial 
interest  in  the  estate.  How  they  make  out  that  such 
an  interest  is  in  them,  they  do  not  explain ;  and  there  is 
not  the  slightest  colour  of  pretext  for  supposing  that  they 
have  a  single  particle  of  beneficial  interest 

The  Master  of  the  Rolls  has  ordered  the  Defendants 
to  execute  the  conveyance,  and  to  pay  the  costs  of  the 
suit 


Now,  even  if  the  Plaintiff^  had  been  the  purchaser  of 
the  whole  estate,  and  the  conveyance  had  related  to  the 
whole,  it  would  have  been  a  matter  for  consideration^ 
whether  the  trustees  would  not  have  a  right,  where  there 
has  been  so  much  devolution  of  title,  to  have  the  title 
examined  in  this  Court,  instead  of  being  required  to 
acquiesce  in  an  opinion  which  was  not  clothed  with  the 
sanction  of  judicial  authority.  But  this  Plaintiff  is  the 
purchaser  of  only  sixteen  acres  of  the  property,  and  the 
rest  of  the  estate  has  been  sold  to  other  persons  in 
different  lots  I    Now,  I  confess  it  is  quite  new  to  me,  to 

be 
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the  land  from  some  statute,  or  bond,  which  I  am  to 
enter  into ;  or  upon  intent  to  be  re-enfeoffed,  or  intent 
to  be  vouched,  and  so  to  suffer  a  common  recovery,  or 
upon  intent  that  the  feofiees'shall  enfeoff  over  a  stranger : 
but  where  the  trust  is  not  special  nor  transitory,  but 
general  and  permanent,  there  it  is  ati  use.''     <<  An  use," 
he  afterwards  says,  **  is  a  trust  reposed  by  any  per* 
sons  in  the  terre-tenant  that  he  may  suffer  him  to 
take  the  profits,  and  that  he  will  perform  his  intent**  (a) 
In  CkudleigVs  case  (5),  one 'of  the  characteristics  of  an 
use  is  stated  to  be^  **  that  the  terre-tenant  shall  make 
estates  according  to  the  direction  of  the  cestui  que  use*" 
The  special  trust  is  dirteted  towards  the  accomplidhh 
ment  of  a  particular  purpose,  and  is  limited  in  its 
duradon.     The  general  trust  may  continue  for  an  in- 
definite period,  in  the  course  of  which  the  beneficial 
interest  may  undergo  many  changes,  and  is  liable  to  be 
divided  into  a  succession  of  fragments :  and  the  duty  of 
the  trustee  is,  upon  being  saved  harmless  in  point  of 
expense,  to  execute  from  time  to  time  such  conveyances 
as  the  interests  of  his  difierent  ceshtis  que  trust  may  require. 
It  is  a  matter  of  daily  experience,  where  property  is 
holden  in  trust  for  a  number  of  persons,  that  their 
several  portions  of  the  trust  property  are  conveyed  or 
assigned  to  them  as  they  successively  become  entided 
to  the  absolute  ownership  in  possession:  and  no  doc- 
trine would  be  productive  of  greater  practical  incon- 
venience, than  the  posidon,  that  a  trustee  is  not  to  part 
with  any  portion  of  his  legal  interest  in  the  subject  of  a 
trust,  unless  he  at  the  same  time  devests  himself  alto- 
gether of  the  character  of  trustee.  The  present  Plaintiff, 
so  far  as  regards  the  sixteen  acres  which  he  has  pur- 
chased, is  the  cestui  que  trust  of  the  Defendants ;  and  he 

has 

[a)  BacoiCi  reading  on  the  statute  of  uses. 
\h)  1  Rep.  121  h. 
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I827«        bas  a  right'  to  call  upon  them  to  execute -for  his 

^•"  V  -"^      the  trust' with  which  they  are  clothed* 
G00D8OM 

Ellisson.  Mr.  Agar  and  Mr.  Rtight  insisted  on  the  same  topics 

of  defence  which  they  had  before  urged;  particalarlyt 
that  the  suit  was  not  so  constituted  with  respect  to  par- 
ties, as  to  enable  the  Court  to  call  upon  the  allq^ 
trustees  to  convey  a  part  of  the  trust  estate. 


Bec.iu  JTie  Lord  Chancellor  expressed  a  doubt,  whether, 

on  the  construction  of  the  instrument  of  the  1st  ofjime 
1767,  the  legal  fee,  upon  the  death  of  Susannah  without 
executing  her  power,  did  not  vest  in  Robert  Buck. 


Dec.  12.  2%e  Lord  Chancellor  stated,  that  he  thought  there 

were  parties  enough  before  the  Court  to  enable  him  to 
make  a  decree ;  that,  in  the  case  of  an  old  trust,  the 
Court  was  bound  to  inquire  into  the  facts,  if  the  inquiry 
could  be  at  all  useful;  and  that,  in  a  case  like  the  pre- 
sent, the  trustees  had  a  right  to  have  the  conveyance 
settled  in  the  Master's  office. 


1927.  The  following  decree  was  made:  ^^^  His  Lordship 

JpHiBU  |]Qtii  order,  that  the  decree  made  in  this  cause,  the  18th 
of  August  1824,  be  reversed ;  and  it  is  ordered,  that  it  be 
referred  to  the  Master  to  inquire  and  state  to  the  Court, 
whether  the  Plaintiff  is  entitled  to  that  beneficial  equi- 
table estate  which  he  seeks  to  have  clothed  with  a  l^ral 
estate  by  conveyance :  and  in  making  the  said  inquiry, 
-it  is  ordered,  that  the  Master  do  ascertain  and  state  to 
the  Court  whether  all  prior  vested  and  contingent  equi- 
table titles  have  failed  by  deaths  or  non-existence  of 

persons 
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persons  who  would  have  taken  before  the  Plaintiff,  &c.        1827. 
And  it  is  ordered,  that  the  said  Master  do  tax  the  costs      ^    ^ 
of  the  Defendants  of  thb  suit  to  this  time^  including      _    v. 
their  costs  of  the  appeal,  as  between  party  and  party, 
that  the  same,  when  taxed,  be  paid  by  the  Plaintiff  to 
the  Defendants ;  but  this  taxation  is  to  be  without  pre- 
judice as  to  whether  the  Defendants  shall  not  be  finally 
entitled  to  any  further  costs,  charges,  and  expenses:  and 
His  Lordship  doth  reserve  the  consideration  of  all  fur- 
ther directions,  and  whether  the  Defendants  shall  be 
allowed  any  further  costs,  charges,  and  expenses  up  to 
this  time,  and  also  the  cdnsideration  of  all  subsequent 
costs,  charges,  and  expenses,  until  after  the  Master 
shall  have  made  his  report." 
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paid  at  the  end  of  seven  years  from  the  testator's  death, 
with  interest  at  5L  per  cent,  from  the  end  of  one  year 
afier  his  death }  and  were  charged  on  all  the  real  and 
personal  estate  of  the  testator,  excq^t  his  lands  in  &o/* 
land.  The  residue  of  that  real  and  personal  estate, 
subject  to  the  payment  of  his  debts  and  legacies,  he 
gave  to  his  brother  lAidavic  GrarU*  On  the  2d  of  Au* 
gust  1772,  the  testator  died,  so  that  the  legacies  became 
payable  on  the  2d  of  August  1779.  Sir  Ludooic  Grant 
died  in  1790;  and  his  'son  and  heir  at  law,  the  late  Sir 
Alexander  Grants  became  entitled  to  the  residue  of  the 
Teal  and  personal  estate  of  the  testator.  Sir  Alexander 
Grant. 


In  1782,  the  Defendant,  Charles  Grants  contracted 
with  J.  C.  Shcito  Douglas^  for  the  purchase  of  an  estate 
in  Jamaica^  at  the  price  of  50,000/L  To  secure  10,000{., 
part  of  the  purchase-money,  with  interest  at  6L  per 
cent,  he  and  Peter  Grant  executed  five  bonds,  dated 
the  2d  of  December  1 782,  in  penal  sums  amounting  to 
22,880/.  6«.  2d. ;  and,  on  tlie  same  day,  Charles  Granfs 
legacy  of  2000/.,  and  Peter  Granfs  and  James  GratU^a 
l^acies  of  8000/.  each,  were  assigned  as  a  collateral 
security  for  the  payment  of  the  same  sum. 


In  July  1788,  Douglas  filed  a  bill  in  the  Court 
of  Chancery  of  Jamaica^  against  the  executors  and 
trustees  of  Sir  Alexander  Grants  and  against  Charles 
Grants  James  Grants  and  Peter  Grants  for  the  purpose 
of  enforcing  payment  of  the  legacies  in  part  satis- 
faction of  the  10,000/.  In  1788,  a  decree  was  made 
in  this  suit,  which  directed  the  Master  to  take  an  account 
of  what  was  due  in  respect  of  the  three  legacies,  and 
also  an  account  of  the  real  and  personal  estate  of  the 
testator,  Sir  Alexander  Grant.  In  the  proceedings 
nnder  this  decree,  it  appeared,  that,  on  the  Ist  oi  April 
1789,  there  was  due  in  respect  of  the  legacy  to  JamA 

Granif 
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1827.  Granij  38982.  l5.  6^. ;  in  respect  of  the  lega^  to  Pder 
Grants  S0501. ;  and  in  respect  of  the  l^;ac]r  to  CkarUs 
Grants  2966/.  ISs.  ^:  and  it  further  af^ieared^  that 
the  late  Sir  Alexander  Grants  as  agent  to  the  trustees 
and  executors,  had  received  assets  to  the  amount  of 
between  200,000/.  and  300,000/.  In  1792,  Sir  Jlex^ 
ander  Grants  purchased  the  debt  of  10,000/.,  and  the 
securities  for  it,  from  Bcssj  the  sundvii^  executor  of 
Douglass  i  fand,  by  indenture  dated  the  17th  of  De* 
tember  1792,  reciting  that  22,435/.  Is.  7^^!.  was  doe 
upon  the  bonds,  Boss  assigned  the  bonds  and  legacies 
to '  Alexander  lAndo^  as  a  trustee  for  Sir  Alexander 
Grani. 

In  March  1793,  Charles  Grant  filed  a  bill  in  the 
Court  of  Chancery  in  Jamaica  against  Ross^  Undo^  and 
Sir  Alexander  Grants  praying  that,  as  against  him,  die 
assignment  of  the  lq;acie$  might  be  dedared  fraudulent; 
that  the  three  legacies  might  be  deemed  pro  tanio  a 
sadsfiustion  of  the  bonds ;  that  the  bonds  might  be 
delivered  up,  the  Plaintiff  being  willing  to  pay  any 
balance  which  might  remain,  after  the  sum  due  for  the 
legacies  had  been  deducted;  and  that  an  injunctiim 
might  issue,  to  restrain  the  Defiendants  from  disposing 
of  the  bonds,  or  from  proceeding  at  law  against  him, 
Charles  Grant.  In  January  1794,  Charles  'GrarU  ob- 
tained the  injunction  which  he  prayed ;  and,  on  appeal, 
the  order  granting  it  was,  in  1799,  confirm&l  by  the 
Privy  Council. 

Long  previous  to  this  time,  commissions  of  bankrupt 
had  issued  against  both  Peta-  Grant  and  James  Groftis 
and,  in  April  1800,  the  assignees  of  these  two  gentle- 
men, together  with  James  Grants  filed  a  bill  in  Jamaica 
against  Charles  Grant,  Lindo,  Sir  Alexander  Grant, 
and  the  representatives  of  the  original  testator,  praying 
that  Charles  GrarU  might  be  dedlSed  to  pay  what  was 

due 
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due  from  bim  on  the  bonds,  so  tbat  tbe  two  legacies  of 
3000/.  might  be  exonerated,  and  that  the  amount  due 
for  principal  and  interest  on  those  two  legacies  might  be 
paid  to  the  Plaintiffs. 


1«27. 


In  February  1807,  a  decree  was  pronounced  in  this 
suit,  which  ordered  that  Charles  Grant  should  pay  to 
Sir  Alexander  Grant,  in  part  satis&ction  of  the  bonds, 
the  amount  pf  the  two  legacies,  with  interest ;  and  that 
Sir  Alexander  Grant  should,  out  of  the  assets  of  the 
testator,  pay  to  the  Plaintiffs  the  amount  of  the  lega- 
cies, with  interest.  Appeals  from  this  decree  were  pre- 
sented both  by  Charles  Grant  and  by  Sir  Alexander 
Grant:  and,  in  1809,  the  Privy  Council  reversed  it,  and 
ordered,  among  other  things,  that  Charles  Grant  should 
pay  to  Sir  Alexander  Grant,  in  part  discharge  of  the  five 
bonds,  what  should  appear  to  be  due  to  Peter  Grant  and' 
James  Grant  in  respect  of  their  legacies,  and  that  Sir 
Alexander  Grant  should  pay  over  the  same  to  the 
Plaintiffs  in  the  suit.  Tbe  Master  made  his  report, 
certifying  the  amount  due  for  principal  and  interest  on 
the  two  legacies :  Charles  Grant  took  exceptions,  which 
were  over-ruled  by  the  Chancellor  of  Jamaica :  an 
appeal  was  then  presented;  and,  in  April  1818,  the 
order,  over- ruling  the  exceptions,  was  confirmed  by  the 
Privy  Council.  The  consequence  was,  that,  in  February 
1819,  Charles  Grant  paid  16,881/.,  being  the  amount 
of  the  two  legacies,  with  interest,  to  Sir  Alexander 
Grant,  in  part  discharge  of  the  bonds ;  and  the  latter, 
in  compliance  with  the  decree  of  the  Privy  Council, 
handed  the  money  over  to  the  assignees  of  James  Grant 
and  Peter  Grant. 


No  furtlier  payments  had  been  nrade  in  respect  of 

the  bonds;  and,  on  the  other  hand,  the  legacy  to 
Charles  Grant  had  ndt  been  satisfied. 

Vol.  III.                        R  r  The 
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bttve  recovered  by  action  in  Jamaica.  Fcfr  by  the  laWS^  of 
that  island  {a)  an  obligee  may  assign  a  bond  by  hidorse- 
inent  in  a  given  form,  and  the  first  assignee  may  hi  Hke 
manner  assign  it  to  a  second,  and  so  on.  By  such 
asfsignments  the  assignee  acqnired  all  the  righf^  of  the 
obligee^  and  may  piit  the  bond  in  sirit  in  his  own  nftme. 

It  was  answered^  that  it  did  not  appear  thilt,  in 
respect  either  of  the  parties  to  the  assignment,  or  of 
the  form  of  the  assignment,  the  present  case  came 
within  the  rule  of  the  law  oi  Jamaica. 

The  Lord  Chancellor. 

Suppose  the  bond  has  been  so  assigned  as  to  enable 
the  assignee  to  sue  on  it  in  Jamaica  in  his  own  name, 
it  is  not  Lindo  who  is  Plaintiff  here^  bnt  the  cestui  que 
trust  of  Lindo ;  and  the  act  which  has  been  referred  to, 
though  it  might  give  Lindo  certain  rights,  would  not 
extend  those  rights  to  Lindo^s  cestm  que  trust.  In  no 
view  of  the  case  could  the  present  Plaintiff  sue  on  the 
bond  in  hfis  own  name :  in  regard  to  him,  the  demand, 
which  the  bill  seeks  to  enforce,  is  purely  equitable. 


M^ 


18^7. 
Gbant 

V, 

Orakt. 


Another  objection  made  to  the  writ  was,  that,  by  the 
laws  of  Jamaica^  a  freeholder,  who  has  five  acres  of 
planted  ground,  or  a  house  df  the  yearly  value  of  10/.,  is 
privileged  from  arrest ;  that  the  Defendant  was  a  free- 
holder of  this  description;  that  the  alleged  debt  Was 
contracted  when  the  Defendant  and  the  Plaintiff^s  father 
were  both  resident  in  Jamaica  ;  that  the  question,  there- 
fore, ought  to  be  tried  by  the  laws  of  that  island ;  and 
that,  as  the  Defendant  could  not  have  been  arrested 

there 

(a)  Statutes  qfJamaiea,  vol.  ii.  141. 
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On  the  other  hand^  it  was  answered,  that  the  injunction 
was  gone  in  consequence  of  the  death  of  Sir  Alexander 
Grant  and  of  the  other  Defendants  to  the  suit  of  1793 ; 
that,  at  all  events,  it  was  virtually  superseded  by  the  de- 
cree of  the  privy  council  in  1809,  made  in  the  suit  of 
the  assignees  of  James  Grant  and  Peter  Grants  which 
ordered  Charles  Grant  to  pay  upwards  of  16,0002.  in 
part  discharge  of  the  bonds ;  that  no  suit  was  now  pend- 
ing in  Jamaica^  in  which  the  PlaintiiF  could  recover 
the  balance  due  to  him,  for  he  could  not  prosecute  the 
suit  of  diaries  Grant,  and  the  suit  of  the  assignees  of 
James  Grant  and  Peter  Grant  related  only  to  the  two 
legacies  of  SOOO/.;  and  that  the  pendency  even  of  ati 
effective  suit  in  Jamaica  would  be  no  objection  to  the 
institution  of  a  new  suit  here,  when  both  parties  were 
in  England,  and  one  of  them  was  permanently  resident 
here. 


1827. 


In  reply,  it  was  urged,  that  the  suit  of  Charles  Grant 
must  still  be  considered  a  subsisting  and  effective  suit 
with  respect  to  the  adjustment  of  the  balance  as  between 
his  own  legacy  of  2000/.  and  the  residue  of  the  bond 
debt. 


The  Lord  Chancellor. 

If  the  result  of  the  whole  proceeding  up  to  the 
present  time  be,  that  nobody  has  any  demand  in  respect 
of  the  matters  of  the  different  suits,  except  those  who 
represent  Sir  Alexander  Grant,  the  bill  of  179S  may  be 
considered  as  out  of  court.  If  the  equities  of  that  bill 
have  been  satisfied  by  subsequent  proceedings,  the  in- 
junction must  be  considered  as  gone.  The  questions, 
therefore,  come  to  these  two  points  — Is  there  any  thing 
to  be  done  in  the  suit  in  Jamaica  ?  and  what  is  the  rule 
of  this  Court  with  respect  to  granting  a  writ  of  ne  exeat 

R  r  8  r^Sfioi 
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the  assets  of  the  original  testator,  and,  in  truth,  they        18fi7. 
and  he  had  all  along  in  their  own  hands  the  principal 
and  interest  of  the  legacy :  the  bonds,  therefore,  were 
vatisfied  to  the  fall  amount  of  the  penalties.     Clarke  v. 
Stlon.  (a) 

For  the  Plaintiff  it  was  answered,  that  the  debt  due 
to  him  was  the  principal  sum  of  10,000/.,  with  forty- 
five  years*  interest  at  6/.  per  cent,  making  a  total  of  about 
S7,000/i,  and  leaving,  after  every  allowance  was  made  to 
the  Defendant  in  respect  of  the  legacy,  a  balance  due  of 
nearly  14,000/.  The  debt  was  not  limited  by  the  amount 
of  the  penalties;  first,  because  Charles  Grant  bad,  by  bis 
ifijuDction  obtamed  in  1794',  prevented  the  assignee  at 
die  bonds  from  obtaining  payment  of  them,  while  the 
principal  and  interest  were  less  than  the  penaky,  Pul^ 
teney  v.  Warren  [b) ;  and,  secondly,  because  liie  legaciei 
were  assigned  as  a  collateral  security,  and  the  I^intiff 
might  apply  them  in  satisfaction  of  the  interest  on  the 
10,000/.  beyond  the  amount  of  the  penalties  of  die 
bonds.  Clarke  v.  Lord  Abingdon  (c),  Godfrey  v.  Wat» 
9on,{d) 

The  Lord  Chancellor  stated  that,  in  his  opitaion,  Feb.  lo. 
the  Plaintiff's  demand  was  not  Co  be  limited  by  the 
amount  of  the  penalties  of  the  bond ;  for  he  had  alwajs 
considered,  on  the  authority  of  Duoal  t.  Terry  (f ),  that 
a  party,  who  had  been  restrained  firom  proceeding  at  law, 
while  the  debt  was  under  the  penalty,  had  a  right,  in  a 
court  of  equity,  to  principal  and  interest  bejKmd  tbe 
penalty  of  the  bond. 

The 


(fl)  6  Ves.  411.  (rf)  3  Atk.  518. 

(6)  6  Vet,  73.  {e)  Show,  P,  C.  15. 

(c)  17  rc$,  XOG. 
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]^ioU  V.  Davis  {a\  PuUeney  v.  Wairen{b\  Bond  v. 
HopkUis  (c\  Atkinson  v.  Atkinson  (d),  (/Donel  v. 
Browne,  {e)  The  bill  of  1 793  proceeded  on  the  principle, 
that  Charles  Grant  was  entitled  to  setoff  the  whole  of  tlie 
three  legacies  against  the  bond  debt,  from  the  time  that 
the  bonds  were  assigned  to  Sir  Alexander  Grant.  In  that 
alleged  equity  he  failed ;  for  the  chancery  in  Jamaica^ 
and  the  court  of  appeal  in  England^  decided,  that  there 
was  no  right  of  set-off  as  to  the  two  legacies  of  Peter  and 
James.  Having  thus  improperly  delayed  his  creditor, 
he  could  not  take  advantage  of  his  own  wrong. 


The  Lord  Chancellor. 

With  respect  to  the  general  jurisdiction,  I  entertain  no 
doubt  whatever,  that^  if  a  person,  indebted  in  a  sum  of 
money  by  bond,  files  his  bill  for  an  injunction,  stating 
that  he  is  entitled,  by  reason  of  equitable  circumstances, 
to  be  relieved  from  the  obligation  which  presses  him  at 
law,  and  there  is  no  neglect  or  default  on  the  part  of  the 
Defendant,  this  Court  has  a  right  to  consider  the  bond 
creditor  as  submitting  to  do  equity,  when  he  asks  equity ; 
and  whatever  abstruse  and  delicate  reasoning  there  may 
be,  as  to  whether  the  excess  of  the  debt  beyond  the 
penalty  is  a  specialty  debt  or  a  simple  contract  debt,  this 
Court  will  find  a  way  to  give  execution  for  the  difference. 
On  the  other  hand,  if  it  were  the  creditor's  own  fault 
that  he  had  not  payment  of  his  debt  sooner,  it  would 
not  be  competent  for  him  to  take  the  benefit  of  the  same 
rule. 

The 
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(a)  Bunb,  23. 
{b)  6  Vei.  79 — 92. 
(c)  1  Sch.^Lef.AlA. 


(d)  1  Bali 4^  B,  23TB. 
\e)  1  Ball  ^B.  269. 
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The  Loaj>  Qbm^kxujo^  thought  thai  the  waul;  of  a 
per tK>nal  repres^nta^tivie  of  Undo  waa  not  a  ground  for 
diacbargiDg  the  writ;  and  expressed  his  opmion»  that 
the  writ  oaght  act  to  be  marked  for  more  than  8000^. 
There  ia^  said  his  I^ordshipi  a  serious  obligation  in  ibe 
Court  to  take  care,  if  it  computes  the  <lebt  00  as  to  carry 
the  amount  beyond  the  penalty  of  the  bond,  that  it  is 
satisfied  that  it  has  no  doubt  as  to  what  it  would  do  at 
the  hearing  of  the  ^ause.  But  I  caimot  adi&it  that  the 
writ  is  to  be  diacbarged  altogether,  because  the  amoum, 
for  which  it  is  marked,  ought  to  be  lessened.  According 
to  the  precedents  in  this  Court,  the  party,  who  swears 
to  his  belief  that  a  given  sum  is  due  to  him  as  the 
balance  of  an  account,  is  entitled  to  equitable  bail.  I 
cannot  take  away  from  the  Plaintiff  the  benefit  of  his 
positive  affidavit  of  belief.  But  it  is  the  duty  and  prac^ 
tice  of  the  Court,  in  such  cases,  to  hear  the  Defendant 
in  diminution  of  the  quantum  of  demand;  and,  however 
troublesome  and  inconvenient  such  discussions  may  be, 
it  is  necessary  to  the  ends  of  justice  that  they  should  be 
submitted  to. 


I  have  more  difficulty  now,  than  I  had  before,  in  acting 
on  the  notion  of  extending  the  debt  beyond  the  penalties 
of  the  bonds.  This  may  be  a  case  in  which,  when 
judgment  shall  ultimately  be  given  at  the  hearing,  the 
debt  may  be  extended  beyond  the  penalty.  But  the 
injunction  has  been  pending  a  great  many  years :  it  has 
never  been  dissolved ;  and  can  I  now  be  so  sure,  that,  at 
the  hearing,  the  debt  will  be  carried  beyond  the  penalty, 
as  to  give  the  Plaintiff  the  benefit  of  an  opinion  to  that 
effect  against  the  liberty  of  the  subject? 


Aprils, 


Another  question  is,  how  far,  in  taking  the  account, 
Charles  Grant  has  a  right  to  a  set-off  in  respect  of  the 
two  legacies  to  his  brothers. 

In 
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1 827.  In  reference  to  these  points,  I  wish  to  have  a  calculatioa 

which  will  shew  me,  first,  what  the  result  of  the  accoant 
will  be,  if  the  debt  is  not  carried  beyond  the  penalty ; 
and,  secondly,  what  the  result  will  be,  according  Chartes 
Grant  hBA  or  has  not  credit,  by  way  of  set-ofi^  for  the 
legacies  to  his  brothers. 


Ultimately  the  writ  was  sustained;  but  the  sum,  for 
which  it  was  marked,  was  reduced  to  65QOL 


AN 
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ACCOUNT. 

1.  If  lettei^  of  administration  be 
granted  to  an  infant,  under  which 
he  receives  and  disposes  of  assets 
of  the  intestate,  an  account  can- 
not be  directed  in  respect  of  his 
receipts  during  his  infancy. 
Hindmarsh  v.  Souihgate. 

Page  324* 

2.  A.  had  long  employed  B,  as  his 
steward,  professional  adviser,  and 
general  confidential  agent;  dis- 
putes having  arisen  between 
them,  an  agreement  was  entered 
into  between  B.  and  a  clergyman 
acting  on  behalf  of  ^.,  by  which 
a  gross  sum  was  to  be  paid  to  B, 
in  lieu  of  all  his  claims,  but  no 
accounts  or  vouchers  were  ren- 
dered or  produced  by  A.,  nor  was 
any  bill  of  costs  delivered ;  that 
agreement  will  not  protect  B. 
from  rendering  an  account  to  his 
principal.  Jenkins  y.  Gould.  385 

3.  Disputes  existing  between  A. 
and  his  solicitor,  receiver,  and 
confidential  agent  B,,  which  in- 
volved long  and  intricate  matters 


of  account,  an  authority  was  given 
by  A.  to  a  third  person  to  settle 
any  accounts  in  which  he,  A»f  had 
an  interest,  and  to  comprombe 
any  claims  which  he  might  hav^ : 
such  an  authority  will  not  em- 
power that  third  person  to  make 
an  agreement,  without  the  pro« 
duction  or  examination  of  any 
account,  that  a  gross  sum  shall 
be  paid  to  B.  in  lieu  of  all  his 
demands  on  A.  Jenkins  v*  GoukL 

PageS85 
See  Executor,  6. 

Mortgage,  1. 

Practice,  9. 

ACQUIESCENCE. 
See  Baron  and  Femmb,  2,  S. 

ADMINISTRATION. 
See  Account,  1. 

AGENT. 
See  Account*  2,  S. 

AMICABLE  SOCIETY. 
See  Life  Insurance. 
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2.  It  it  of  DO  importaDce,  in  the 
question  as  to  the  priority  of  title 
acquired  under  the  assignments, 
whether  the  interest  of  the  ven- 
dor be  vested  or  contingent,  pre- 
sent or  reversionary.  Dearie  v. 
Hall,    Lweridge  v.  Cooper. 

Pagel 

S.  SemblCf  contrlL  Cooper  v.  Fyn- 
more,  60 

4.  In  such  cases  the  act  of  giving 
the  trustee  notice,  is,  in  a  certain 
degree,  taking  possession  of  the 
fund :  it  is  going  as  far  towards 
equitable  possession  as  it  is  pos- 
sible to  go ;  for,  after  notice 
given,  the  trustee  oi  the  fund 
becomes  a  trustee  for  the  assig- 
nee who  has  given  him  notice. 
Loveridge  v.  Cooper.  58,  59 

5.  During  the  life  of  the  tenant  for 
life  of  a  residue,  a  person,  having 
a  contingent  reversionary  in- 
terest in  a  share  of  it,  assigned 
all  her  furniture,  plate,  &c.  and 
all  other  the  estate  and  effects, 
of  or  to  which  she  was  then  pos- 
sessed or  entitled,  to  trustees, 
upon  trust  for  her  creditors ; 
afterwards  the  interest  became 
vested:  this  assignment  did  not 
pass  her  contingent  interest  in 
the  residue.  Pope  v.  Whitcomhe. 

124 
See  Baron  and  Feicme,  1, 2,  S. 
Mortgage,  2. 
Partn*ership,  1. 

AUCTION. 
The  equity  of  redemption  of  a  lease 
for  years,  containing  a  covenant 
for  perpetual  renewal,  is  not  an 
interest  in  real  estate  within  the 
meaning  of  the  53  G.  3.  c.  102. 


$4 19. ;  and  the  assignee  of  an  in- 
solvent is  not  bouad,  under  that 
section,  to  dispose  of  such  an 
equity  of  redemption  by  public 
auction.     Waldron  v.  HokoelL 

Page  376 

AWARD. 
In  a  suit  instituted  to  enforce  a  pe- 
cuniary demand  againat  the  real 
and  personal  estate  of  a  testator, 
an  order  was  made  by  consent, 
referring  all  matters  in  difference 
between  the  partiei  in  the  eaiise 
to  arbitration ;  and  the  arbitrators 
made  aa  award,  ordering  the 
executors  to  pay  a  certain  sum 
to  the  complainants,  in  full  satis- 
faction of  all  their  demands  on 
him  and  his  testator,  but  direct- 
ing that  certain  other  Defendants, 
who,  under  the  lestator^s  will, 
took  interests  in  his  real  eatate, 
should  be  at  liberty  to  prosecute 
their  claims  against  the  testator's 
estate  in  like  manner  as  if  no 
order  of  reference  had  been 
made:  the  award  was  held  not 
to  be  final,  and  was  therefore  set 
aside.     Turner  v.  Turner,      494 


BANKRUPT. 
A  surety  under  an  annuity  deed, 
redeeming  the  annuity  subse- 
quent to  the  bankruptcy  of  the 
grantor  of  the  annoityy  is  entitled 
to  the  benefit  of  the  grantee'v. 
proof  under  the  grantor'a  co«i- 
mission,  and  to  proceed  by  ac- 
tion against  the  grantor,  whobas 
obtained  his  certificate,  for  the 

arrears 
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arrears  of  the  annuity  subsequent 
to  the  commission.  Watkins  ▼. 
Flannagan.  Page  421 

BARON  AND  FEMME. 

1.  Where  husband  and  wife  assign 
to  a  purchaser,  for  valuable  con- 
sideration, a  share  of  an  ascer- 
tained fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  te- 
nant for  life,  and  both  the  wife 
and  the  tenant  for  life  outlive  the 

•  husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  claim 
the  whole  of  that  share  of  the 
fund  against  such  particular  as- 
signee for  valuable  consideration. 
Honner  ^.'Morton.  65 

2.  If  the  wife,  after  her  husband's 
death,  executes  an  assignment  of 
the  fund,  which'  recites  former 
assignments  by  the  husband,  and 
purports  to  be  made  subject  to 
them,  she  does  not  thereby  re- 
cognise or  confirm  those  former 
assignments.    Honner  v.  Morton, 

Ibid. 

S.  The  wife  does  not  acquiesce  in 

those  assignments,  or  waive  her 

right  to  claim  against  them,  by 

forbearing  to  impeach  them  till 

*  the  death  of  the  tenant  for  life. 
Honner  v.  Morion.  Ibid, 

4.  The  fund  of  a  married  woman, 
standing  in  the  name  of  the  ac- 
countant-general to  her  account, 
may  be  pledged  by  her  husband. 
Sansum  ▼.  Dewar*  91 

5.  An  annuity  given  to  the  separate 
use  of  the  wife  is  discharged  by 
payments  made  to  the  use  of  her 
husband  and  sums  allowed  him 
in  account ;  the  circumstances  of 


the  transactions  being  soch  as  to- 
satisfy  the  Court,  that  the  mode 
of  dealing  between  the  person, 
who  was  bound  to  pay  the  an- 
nuity and  the  husband  was  with 

-  the  acquiescence  of  the  wife,  or 
with  her  authority,  either  express 
or  implied.     Bartlett  v.  GUlard. 

Page  149 

6.  A  feme-cfroert^  tenant  in  tail  in 
remainder  of  money  to  be  laid 
out  in  land,  by  arrangement  with 
the  tenant  for  life,  and  on  a 
private  examination  under  the 
7  G.  4.  C.45.,  consented  to  the 
payment  of  a  proportion  of  the 
money  to  her  husband ;  and  the 
order  was  made  accordingly. 
In  re  SUcock's  Estate.  369 

BIDDING,  RESERVED. 
See  Practice,  5. 

BOND. 

In  a  court  of  equity,  a  debt  se- 
cured by  bond  may  be  carried 
beyond  the  penalty  of  the  bond, 
if  the  debtor  has  by  injunction 
restrained  the  creditor  from  pro- 
ceeding at  law,  and  there  has 
been  no  misconduct  on  the  part 
of  the  creditor.     Grant  v.  Grant. 

598 
See  Lien,  1. 


CHARGE. 
See  Will,  2. 
Creditor,  3. 

CHARITY. 
1.  A  fund  given  to  a  corporation 
in  England  for  a  charitable  pur- 
pose. 
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pose,  ordered  to  be  paid  to  the 
corporation,  without  the  settle- 
ment of  a  scheme.  The  Society 
for  the  Propagation  of  the  Gospel 
in  Foreign  Parts  v.  His  Majesty  s 
Attorney- General.  Page  142 

2.  A  Scotchman,  by  a  will  in  tlie 
English  form,  made  in  England^ 
gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some, 
but  not  all,  were  resident  in  Scot- 
land,  upon  trust  to  lay  out  the 
same  in  the  purchase  of  lands 
or  rents  of  inheritance  in  fee 
simple,  for  the  intent  expressed 
in  an  instrument  of  even  date 
with  his  will ;  and  by  that  instru- 
ment, he  directed  the  trustees  of 
his  will  to  pay  the  rents  annually 
to  certain  other  trustees,  who  at 
all  times  were  to  be  persons  re- 
siding within  twenty  miles  of 
Montrose,  to  be  by  them  applied 
to  the  relief  of  indigent  ladies  in 
Montrose,  or  within  twenty  miles 
of  that  town  :  Held,  that  the  be- 
quest was  void  under  the  mort- 
main act.  Attorney  *  General  v. 
Mill.  S28 

8.  In  the  reign  of  Henry  VII., 
lands  were  given  to  the  cor- 
poration of  Exeter  and  their  suc- 
cessors for  the  aid  and  relief  of 
the  poor  citizens  and  inhabitants 
of  Exeter,  "  who  are  heavily  bur- 
thened  by  fee  farm  rents  of  that 
city,  and  other  impositions  and 
talliages  :"  the  rents  ought  to  be 
applied  to  the  relief  of  the  poor 
inhabitants  of  Exeter  not  receiv- 
ing parish  relief.  Attorney-Ge' 
neraly.  Corporation  oj' Exeter.  S95 

4*  It  is  not  a  due  administration  of 
such  a  charity  to  apply  the  rents 
Vol.  hi. 


to  the  payment  of  fee  farm  rents 
due  from  the  city,  repairing  the 
gaol,  maintaining  the  prisoners, 
and  other  similar  public  purposes. 
Attorney -General  v.  Corporation 
of  Exeter.  Page  SM 

5.  When,  in  consequence  of  a  mis- 
taken construction  of  a  doubtful 
instrument,  the  rents  of  a  charity 
estate  have  been  for  a  series  of 
years  applied  by  a  corporation  to 
public  purposes  not  warranted  by 
the  nature  of  the  charity,  the 
corporation  will  not  be  charged 
for  such  misapplication.  Attor" 
ney'General  v.  Corporation  of 
Exeter.  Ibid. 

6.  The   Court  will  not  compel  a 
corporation  to  produce  their  title 
deeds,  and  will  not  direct  an  in- 
quiry as  to  the  property  which 
they  possess  applicable  to  general 
corporate  purposes,  in  order  to 
ascertain  whether  there  is  any 
fund  which   can  be  applied  ifw 
making  good  a  breach  of  trust' 
committed  by  them  in  the  ma- 
nagement of  charity  funds.     At" 
torney 'General  v.  Corporation  of 
Exeter.  Ibid. 

7.  Upon  an  information  to  set  aside 
a  lease  for  ninety-nine  years  of 
charity  lands,  the  Defendants, 
the  lessees,  set  up  a  title  adverse 
to  the  lease  :  upon  the  merits,  it 
was  held,  that  there  was  no 
ground  for  the  defence ;  but  the 
Court  was  of  opinion,  that,  if  the 
merits  had  been  othe*'wi8e,  the 
Defendants  were  estopped,  and 
could  not  dispute  the  title,  while 
they  retained  the  possession. 
Attorney-General  v.  Lord  Ho' 
tham,  415 
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8»  A  husbandry  lease  of  charity 
lands  for  ninety-nine  years,  at  an 
uniform  rent*  cannot  be  sup- 
ported. AUomey'Generaly.  Lord 
Hatham.  Page  415 

9*  When  a  testator  directs  a  sum 
to  be   laid   out    in    building  a 

'  churchy  the  bequest  is  void  ;  the 
rule  of  construction  being,  that 
a  direction  to  build  includes  a 
direction  tp  purchase  land  for  the 
purpose  of  building,  unless  the 
testator  distinctly  refers  to  land 
already  in  mortmain.  Pritchard 
▼•  Arbouin.  456 

10.  At  a  meeting  held  to  appoint  a 
successor  to  an  office  in  a  charity, 
after  a  candidate  has  been  elect- 
ed, and  a  minute  of  his  election 
has  been  entered  by  the  clerk,  it 
is  competent  for  the  majority  of 
the  electors,  before  the  meeting 
is  dissolved,  to  reverse  their  vote, 
rescind  the  minute  of  election, 

r  and  postpone  the  election  to  a 
subsequent  day,  provided,  in  so 
doing,  they  act  bond  Jide»  and 
with  a  view  to  the  welfare  of  the 
charity.  Attorney-General  v. 
Matthem.  500 

11.  Provision  for  giving  instruction 
in  writing  and  arithmetic,  intro- 
duced into  a  scheme  for  the  ad- 
ministration and  management  of 

,  a  free  grammar  school.  Attorney- 
General  V.  Haberdashers'  Com- 
pany, 5S0 

12.  Provisions  for  instruction  in 
English,  writing,  and  arithmetic, 
niade  part  of  a  scheme  for  the 
administration  of  a  free  grammar 
school.  Attorney-  General  v.  Dixie, 

534 


COMPROMISE. 

1.  Disputes  existing  between  A, 
and  his  solicitor,  receiver,  and 
confidential  agent  i9.,  which  in- 
volved long  and  intricate  matters 
of  account,  an  authority  was 
given  by  A.  to  a  third  person  to 
settle  any  accounts  in  which  he, 
il.,  had  an  interest,  and  to  com- 
promise any  claims  which  he 
might  have :  such  an  authority 
will  not  empower  that  third  per- 
son to  make  an  agreement,  with- 
out the  production  or  examin- 
ation of  any  account,  that  a  gross 
sum  shall  be  paid  to  B.  in  lieu  of 
all  his  demands  on  A.  Jenkins 
V.  Gould.  Page  385 

2.  A  nephew,  who  was  the  heir-at- 
law  and  sole  next  of  kin  of  a 
testator,  having  taken  the  opinion 
of  counsel  as  to  the  widow's 
rights  under  her  husband's  will, 
and  being  advised  that  she  took 
the  residue  absolutely,  contracted 
to  sell  to  her  a  house  which  had 
descended  to  him  as  heir;  and 
part  of  the  agreement  was,  that 
he  should  release  all  demands 
against  her  as  executrix,  or 
against  her  deceased  husband's 
personal  estate ;  according  to  the 
construction  of  the  will  adopted 
by  the  Court,  the  nephew  was  en- 
titled to  the  residue  absolutely, 
and  in  that  residue  was  com- 
prised, in  the  events  which  had 
happened,  a  large  sum  of  stock, 
which  had  been  the  subject  of 
the  testator's  marriage  settle- 
ment :  a  general  release,  exe- 
cuted by  the  nephew  in  pursu- 
ance of  tlie  agreement  with  the 

widow, 
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#idow,  was  held  to  be  valid,  and 
to  vest  the  residue,  including 
the  stock,  in  the  executrix  abso- 
lutely, though  it  made  no  specific 
mention  of  the  stock.  Collier  v. 
Squire.  Page  467 

CONVEYANCiE. 
See  Pkactice,  12. 

COPYHOLD. 
See  Covenant,  1. 
Election,  3. 
Lien,  2. 

CORPORATION. 
See  Charity,  4,  5,  6. 

COSTS. 

1.  Where,  upon  a  bill  of  redemp- 
tion and  foreclosure,  the  mort- 
gagee assigns  his  mortgage,  after 
a  decree  for  the  usual  accounts, 
the  mortgagor  is  not  to  pay  the 
costs  of  the  supplemental  bill, 
which  is  necessary  to  bring  the 
assignee  of  the  mortgagee  be- 
fore the  Court.     Barry  v.  Wray. 

465 

%  An  executor  or  trustee  is  not 
not  entitled  to  be  allowed  with- 
out question  the  amount  of  bills 
of  costs  which  he  has  paid  bond 
Jide  to  the  solicitor  to  the  trust ; 
and  the  Master,  without  regu- 
larly taxing  the  bills,  will  mo- 
derate their  amount.  Johnson  v. 
Telford.  477 

S.  A  bill  of  costs  was  delivered  bv 
the  solicitor  in  1809,  and  shortly 
afterwards  paid  by  the  client : 
between  that  time  and  March 
1817,  four  other  bills  of  costs 
were  delivered,  and  various  pay- 


ments were  made  t>n  account :  in 
November  1817}  a  sixth  bill  was 
delivered,  when  the  client  paid 
the  general  balance  due  ou  the 
bills  of  costs,  at  the  same  time 
stating,  that  he  would  insist  on 
having  the  bills  taxed  ;  an  appli- 
cation for  taxation  to  a  Judge  at 
law,  in  1818,  and  an  application 
to  the  Court  of  King's  Bench 
in  18 19^  failed,  from  circum- 
stances not  involving  the  merits 
of  the  question :  some  attempts 
at  a  compromise  were  made  from 
time  to  time ;  and  the  client  was 
obliged  on  three  or  four  occa- 
sions to  leave  England^  in  order 
to  attend  to  urgent  business  in 
foreign  countries ;  but  at  length, 
in  1824,  a  motion  was  made  to 
have  the  bills  referred  for  tax- 
ation, supported  by  evidence  that 
some  of  the  items  of  charge 
were  improper :  the  Court  or- 
dered that  the  bill  last  delivered  -  • 
should  be  taxed  generally,  and.  ^ 
that  the  five  antecedent  bilhi  * 
should  be  referred  to  the  Master, 
with  a  direction  that  the  client 
should  deliver  to  the  solicitor  a 
schedule  of  the  items  complained 
of,  and  that  the  Master  should 
exercise  as  large  a  discretion  as 
he  might  think  fit  with  respect  to 
the  evidence  on  which  he  should 
proceed  in  forming  his  judgment 
concerning  these  items.  Scougall 
V.  Campbell.  Page  ^45 

4.  If  any  solicitor  tells  a  client 
beforehand,  that  he  will  not  un^ 
dertake  his  business,  if  his  bill  is 
to  be  taxed ;  or  if  any  solicitor, 
in  the  progress  of  a  cause,  gives 
his  client  to  understand,  that  he 
S  s  2  will 
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will  go  on  with  it  or  not  go  on 
with  it,  according  as  his  hills  are 
to  he  taxed  or  not  to  he  taxed,  a 
solicitor,  so  acting,  will  not  he 
allowed  to  continue  on  the  rolls. 
Scougall  V.  Campbell.     P&ge  550 

COVENANT. 
A  testator,  having  devised  free- 
holds and  copyholds  to  the  same 
persons,  afterwards  executed  a 
settlement  in  contemplation  of 
hit  marriage,  hy  which  he  har- 
gained  and  sold  the  freeholds  to 
trustees  and  their  heirs,  to  the 
•  use  of  himself  during  his  life ;  and 
after  his  death,  to  the  intent  that 
the  wife  might  receive  annually 
a  rent-charge,  which  was  secured 
by  powers  of  distress  and  entry, 
and  hy  a  term  of  years;  and, 
•uhject  to  the  rent-charge  and 
the  term,  to  the  use  of  the 
settlor,  his  heirs  and  assigns  ;  and 
he  covenanted  to  surrender  the 
copyholds  to  the  uses  of  the 
settlement ;  the  marriage  was  so- 
lemnized, and  the  testator  died, 
leaving  his  wife  surviving,  with- 
out having  surrendered  the  copy- 
holds to  the  uses  of  the  settle- 
ment :  the  covenant  to  surrender 
did  not  operate  as  an  entire  revo- 
cation of  the  devise  of  the  copy- 
holds, hut  was  a  revocation  only 
so  far  as  the  particular  purposes 
of  the  settlement  required.  Vavo- 
ter  V.  Jeffery.  4*79 

CREDITOR. 

1.  In  a  suit  for  the  adii)inistration 

of  a  testator's   assets,  after  the 

decree  on  further  directions  had 

sanctioned  payments  made  by  the 


executor  in  discbarge  of  legacies, 
and  had  directed  the  fund  in 
court  to  be  apportioned  among 
the  other  legatees,  a  creditor  ob- 
tained permission  to  prove  his 
debt;  the  Master  subsequently 
reported  a  debt  to  be  due  to  him ; 
but,  in  the  mean  time,  the  fund 
I«iad  been  apportioned,  and  part 
of  it  had  been  paid  over,  while 
the  remainder  had  been  carried 
to  the  account  of  particular  lega- 
tees :  Held,  that  the  creditor  was 
entitled  to  receive,  out  of  the 
funds  of  the  legatees  so  remaining 
in  court,  not  the  whole  of  the 
debt,  but  only  a  part  of  it, 
bearing  the  same  proportion  to 
the  whole,  as  the  legacies  given 
to  those  legatees  bore  to  the 
whole  amount  of  the  legacies 
given  by  the  will.  Gillespie  v. 
Alexander.  Page  130 

2.  An  admission  of  a  debt  by  the 
executrix  of  a  trader,  within  six 
years  before  the  filing  of  a  cre- 
ditor's bill,  will  not  take  the  debt 
out  of  the  statute  of  limitations, 
so  as  to  make  it,  under  the 
47  G.  3.  c.  74.,  a  charge  on  the 
real  estate  in  the  hands  of  a  de- 
visee.    Putnam  v.  Bates*        188 

3.  Where  a  testator  directs  his  just 
debts  and  funeral  expenses  to  be 
fully  paid  and  satisfied  by  his  ex- 
ecutor thereinafter  named,  it  is  a 
condition  imposed  upon  the  ex- 
ecutor to  satisfy  the  testator*s 
debts  and  funeral  expenses,  as 
far  as  all  the  property,  which  he 
derives  under  the  testamentary 
disposition,  will  extend,  whether 
real  or  personal.  Henvett  v. 
fVhitaker.  343 
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4.  A  son  died  before  his  father, 
leaving  a  widow,  to  whom  he 
gave  all  his  property.  The  son's 
estate  being  insufficient  for  the 
payment  of  his  debts,  the  father, 
by  a  codicil  to  his  will,  directed 
his  trustees  and  executors  to  pay 
his  son's  debts,  and  named  the 
son  of  his  son  his  residuary  de- 
visee and  legatee.  The  true  con- 
struction of  the  father's  codicil 
is,  that  he  intended  only  the  pay- 
ment of  such  portion  of  the  debts 
of  the  son  as  his  son's  estate 
would  be  insufficient  to  pay. 
Walker  v.  Lodge.  Page  459 

See  Executor,  6. 
Will,  2. 

CUSTOMARY  LANDS. 
1.  By  the  custom  of  the  manor  of 
Shap^  the  legal  interest  in  lands 
of  customary  tenure,  parcel  of 
the  manor,  was  not  devisable, 
but  was  transferred  by  a  deed  of 
bargain  and  sale,  having  the  effect 
of  a  surrender,  in  which  the 
operating  words  were,  "  bargain, 
sell,  and  surrender,"  and,  on  the 
presentment  or  production  of 
which,  admittance  was  granted  to 
the  alienee ;  but  an  equitable  in- 
terest in  such  customary  lands 
was  capable  of  being  passed  by 
devise  without  regard  to  the 
custom.  A  tenant  of  this  manor, 
who  was  seised  of  customary 
lands,  conveyed  them  by  a  deed 
of  bargain,  sale,  and  surrender, 
to  a  trustee,  upon  trust  for  such 
person  as  the  tenant,  by  any 
deed  or  instrument  in  writing,  or 
by  his  last  will,  or  any  codicil 
thereto,  or  any  instrument  in  the 


I  nature  of  a  last  will  or  codicil, 
to  be  by  him  legally  executed, 
should  appoint  or  devise  the 
same  ;  and  under  this  conveyance 
the  trustee  was  admitted :  Held, 
that  the  equitable  interest  in  the 
lands  would  not  pass  by  an  un- 
attested codicil.  WiUan  v.  Zait- 
caMer,  Page  108 


DEBTS. 
See  Creditor. 

DECREE. 
A  sum  of  stock  claimed  as  d 
legacy  by  A.y  was  ordered  by 
the  decree  to  be  carried  over  to 
the  account  of  A.y  *'  subject  to 
the  further  order  of  the  Court," 
with  a  direction  that  it  should 
not  be  sold  or  transferred  without 
notice  to  B,:  Held,  that  the 
Court  might,  upon  petition  and 
without  rehearing  the  former  de- 
cree, order  the  money  to  be  paid 
to  B.,  if  his  title  appeared  to  be 
better  than  that  of  A.  Barks' 
dale  V.  Abbott.  ,  186 

See  Practice,  5* 

DEVISE. 

1.  Circumstances  under  which  a 
new  trial  of  an  issue  of  devisavit 
vel  non  will  be  directed.  Win^ 
chilsea  v.  Wauchope*  Tod  ▼• 
Winchilsea.  441 

2.  A  third  trial  of  an  issue  of  de^ 
visavit  vel  non  directed,  after 
two  juries  had  found  in  favour  of 
the  will.  nid. 

3.  Quare,  Whether,  in  a  question 
between  a  devisee  and  an  heir-at- 

S  s  3  lawi 


«. 


0S2 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


law,  the  Court  will  bind  the  inhe- 
ritance by  the  result  of  one  trial. 

Page  441 
See  Estate. 
Power. 
Will. 

DISMISSAL  OF  A  BILL. 
See  Practice,  6. 

DOWER. 
See  Election,  1. 


ELECTION. 

1.  A  testator,  afber  bequeathing  to 
bis  wife  an  annuity,  charged  on 
his  estate  at  S.^  with  power  of 
entry  and  distress,  if  it  should  be 
in  arrear  for  thirty  days,  and 
giTing  other  legacies  and  an- 
nuities, which  he  charges  on  h^s 
lands  at  S.  in  aid  of  his  personal 
estate,  gives  and  devises  all  his 
real  and  personal  property  to 
trustees,  upon  certain  trusts ; 
and  he  directs  them  to  occupy 
and  manage,  during  the  minority 
df  UiMon,  a  farm  constituting 
the  greater  part  of  his  estate  at 
5.,  and  to  let  and  manage  the 
residue  of  his  real  estates,  and  to 
receive  the  rents  of  the  whole  of 
his  real  estates :  Held,  that  the 
widow  must  be  put  to  elect  be- 
tween her  dower  and  the  benefits 
given  her  by  the  will.  Roadley 
y.  Dixon.  192 

8.  il.,  being  tenant  for  life  of  a  lease- 
hold for  years,  with  remainder  to 
B^  after  devising  one  estate  to 
B.  in  tail,  bequeathed  to  him  the 

•    leasehold  during  his  life,  with  re- 


mainders over,  and  gave  him  also 
the  residue  of  his  real  and  per- 
sonal property.     B.   took  pos- 
session of  the  residuary  estate ; 
suffered  a  recovery  of  the  lands 
devised  to  him  in  tail ;  acted  as 
the  absolute  owner  of  the  lease- 
hold   estate,    and    outlived   the 
term  for  which  the  lease   was 
granted,   having    previously  ac- 
quired a  new  interest  in  the  de- 
mised premises :  Held,  that  B. 
had  elected  to  uke  under  the 
will,  and  was  bound  to  give  effect 
to  the  devise  of  the   leasehold 
in  favour  of  the  remainder-man. 
Giddings  v.  Giddings.    Page  S^l 
S.  A  testator,  being  absolute  owner- 
of  some  copyholds,  of  which  he 
had  been  admitted  tenant,  and 
having  the    legal   fee    of  other 
copholds    holden   of   the    same 
manor,  to  which  he  had  not  been 
admitted,  but  subject  to  trusts, 
under  which  he  was   in   equity 
only  tenant  for  life,  with  remain- 
der to  his  son  in  tail,  remainder 
to  himself  in  fee,  surrendered  to 
the  use  of  his  will  all  his  copy- 
holds, holden  of  that  manor,  or 
which  he  was  seised  of,  or  entitled 
to,  either  in  possession,  reversion, 
remainder,   or  expectancy :    he 
was  subsequently  admitted  tenant 
of  all  the  copyholds  which  were 
subject  to  the  trust,  except  the 
moiety  of   one    tenement,    and 
afterwards  made  a  will,  devising 
all   his    hereditaments,    freehold 
and  copyhold,  in  possession,  re- 
version,   remainder,   cr   expect- 
ancy, to  trustees  and  their  heirs, 
upon  trust  for  his  son  for  life, 
with  remainders  over :  Held,  that 

the 
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the  surrender  and  the  will  passed 
both  the  legal  and  beneficial  in- 
terest in  all  the  copyholds  upon 
which  the  surrender  operated, 
including  those  of  which  the  de- 
visor was  in  equity  only  tenant 
for  life,  and  that  the  son  was 
bound  to  elect  whether  he  would 
give  effect  to  this  general  devise, 
or  would  insi&t  upon  the  benefit  of 
the  equitable  estate  tail,  which  he 
took  under  the  old  trusts,  to 
which  some  of  the  copyholds 
were  subject.     Abdy  v.  Gordon, 

Page  278 
4s  Previous  to  marriage,  the  for- 
tune of  the  wife  is  so  settled  as, 
in  the  event  of  her  surviving  her 
husband,  to  belong  to  her  ab- 
solutely ;  by  other  deeds  of  the 
same  date,  the  husband  makes  a 
settlement  of  his  property,  un- 
der which  certain  interests  are 
given  to  the  wife ;  he  dies  in  her 
lifetime,  having,  by  his  will,  be- 
queathed to  her  considerable 
benefits,  which,  he  directs,  shall 
be  in  satisfaction  of  all  her  claims 
or  demands  against  his  estate  or 
executors  under  the  settlement 
made  by  him,  or  on  any  other 
discount  whatsoever :  the  accept- 
ance of  the  benefits  given  to  her 
by  the  will  does  not  preclude  the 
wife  from  claiming  a  leasehold, 
part  of  her  own  fortune,  which 
the  husband  was  bound  to  renew 
in  the  names  of  the  trustees  and 
upon  the  trusts  of  her  settlement, 
but  which  he  had  renewed  in  his 
own  name.     Coleman  v,  Jones, 

S12 
See  Spkcific  Perform  a  kcb,  1« 


ELECTION  TO  AN  OFFICE. 
1.  At  a  meeting  held  to  appoint  a 
successor  to  an  office  in  a  charity, 
after  a  candidate  has  been  elected, 
and  a  minute  of  his  election  has 
been  entered  by  the  clerk,  it  is 
competent  for  the  majority  of  the 
electors,  before  the  meeting  is 
dissolved,  to  reverse  their  vote, 
rescind  the  minute  of  election, 
and  postpone  the  election  to  a 
subsequent  day,  provided,  in  so 
doing,  they  act  honajidey  and  with 
a  view  to  the  welfare  of  the 
charity.  Attomey^General  v, 
Matthevos,  Page  500 

ESTATE. 
1  •  A  testator,  afler  giving  his  wife 
an  annuity  for  her  life,  to  be 
issuing  out  of  <'  all  his  real  estate, 
lands,  and  hereditaments  in  P.,'' 
devised  <'  the  said  estate,  lands, 

and      hereditaments"      to     his 

• 

daughter  and  her  heirs;  but  in 
case  his  daughter  died  under 
twenty-one,  and  without  issue,  he 
devised  **  the  said  estate,  lands, 
and  hereditaments''  to  iiii  wife 
for  her  life,  and  after  her  decease, 
to  the  children  of  A,^  share  and 
share  alike :  Held,  that,  subject 
to  the  previous  interests  given  to 
the  daughter  and  to  the  wife,  the 
children  of  A.^  living  at  the 
testator's  death,  took  an  estate 
in  fee  in  the  lands  in  P.  JVilk* 
inson  v.  Chapman,  Page  145 
2.  A  devise  of  lands  to  A,  "for 
paying  his  son  501.  when  of  the 
age  of  twenty-one  years,"  gives 
A.  the  fee  beneficially,  charged 
S  s  4  with 
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with  the  payment  of  50/.   Abrams 
V.  JVinskup.  Page  350 

EVIDENCE.    ^ 

1.  A  Plaintiff  may  read  evidence  to 
disprove  an  allegation  contained 
in  a  passage  of  the  Defendant's 
answer,  which  he  has  read.  Price 
V.  Ltftton.  206 

S.  In  a  suit  by  the  assignee  of  an 
insolvent  to  impeach  a  sale  which 
a  former  assignee  had  made  of 
an  equity  of  redemption,  the  in- 
solvent is  not  rendered  a  com- 
petent witness  for  the  Plaintiff 
by  releasing  his  interest  in  the 
residue  of  his  estate.  Waldron 
V.  Howeli.     *  376 

9.  Though  mere  nonpayment  of 
tithes,  for  however  long  a  period, 
would  not  be  evidence  of  a  grant, 
yet  a  layman's  adverse  enjoyment 

'  or  pernancy,  for  a  long  series  of 
yearsi  of  the  tithes  of  certain 
lands,  or  of  a  money-payment  in 
lieu  of  tithes,  coupled  with  a 
succession  of  deeds  by  which  the 
tithes  or  money-payments  in  lieu 
of  tithes  have  been  conveyed 
'ftom  qoe  person  to  another,  cor- 
responding with  the  enjoyment, 
affords  evidence  sufficient  to  jus- 
tify a  jury  in  presuming  a  legal 
grant  of  the  tithes.  Bacon  v. 
WiUiams.  525 

EXECUTOR. 
1.  A  testator,  beginning  his  will  by 
expressing  an  intention  to  give 
the  bulk  of  his  property  to  two 
of  his  sisters,  gave  them  only  a 
life  interest  in  the  greater  part  of 
it;  and,  after  giving  legacies  to 
Others  of  his  sisters,  he  expressed 


J 


his  wish,  that  A.^  and  his,  the 
testator's,  servant  B.  should  be 
his  executors,  and  that  B.  should 
live  with  his  two  sisters,  and  take 
care  of  them  and  their  property ; 
and  by  a  codicil,  he  directed  that 
the  interest  of  300/.  should  be 
paid  to  B.  half-yearly,  as  wages 
for  taking  care  of  his  two  sisters  ; 
and  that,  after  the  death  of  B. 
and  his  two  sisters,  the  300/. 
should  be  paid  to  P.:  Held, 

That  the  legacy  given  to  B. 
by  the  codicil  was  not  a  legacy 
given  to  her  for  her  care  and 
trouble,  so  as  to  convert  her  into 
a  trustee  of  the  residue  for  the 
next  of  kin,  but  that  A.  and  B., 
in  their  character  of  executors, 
took  the  residue  beneficially ; 

That,  after  the  death  of  the 
two  sisters,  though  the  services, 
for  which  the  legacy  was  given 
as  wages,  could  no  longer  be  per- 
formed, B.  would  still  be  en- 
titled to  the  interest  of  the  300/. 
duringherlife.  Dawson^.  Thome, 

Page  235 

2.  An  executrix,  who,  in  mistake, 
makes  payments  to  an  annuitant 
in  respect  of  his  annuity,  before 
it  commences,  is  entitled  to  re- 
tain them  out  of  the  future  pay- 
ments of  the  annuity  :  and 

An  order,  authorising  her  to 
retain  them,  and  made  upon  pe- 
tition, after  the  decree  has  been 
passed  and  entered,  is  regular. 
Livesey  v.  Livesey.  287 

3.  Where  a  testator  directs  his  just 
debts  and  funeral  expenses  to  be 
fully  paid  and  satisfied  by  his  ex- 
ecutor thereinafter  named,  it  is, 
a  condition   imposed    upon  the 

executor 
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executor  to  satisfy  the  testator's 
debts  and  funeral  expenses,  as 
far  as  all  the  property,  which  he 
derives-  under  the  testamentary 
disposition,  will  extend,  whether 
real  or  personal.  Henvell  v. 
Whitaker.  Page  34-3 

4s  By  a  marriage  settlement,  stock, 
the  property  of  the  husband,  was 
settled  on  trust  for  the  separate 
use  of  the  wife  during  her  life, 
and,  afler  her  death,  for  the 
husband,  if  he  survived  her ;  but 
if  he  died  in  her  lifetime,  then 
for  such  persons  as  he  should  by 
deed  or  will  appoint ;  and  in  de- 
fault of  appointment,  for  his  ex- 
ecutors and  administrators:  the 
husband  died  in  the  wife's  life- 
time, having  appointed  an  ex- 
ecutrix, but  without  exercising 
his  power :  Held,  that  the  exe- 
cutrix was  not  entitled  to  the 
stock  beneficially,  but  that  it  was 
to  be  administered  by  her  as  part 
of  his  general  personal  estate. 
Collier  v.  Squire.  467 

5.  The  husband  by  his  will  be- 
queathed as  follows  :  —  <<  And 
unto  my  wife  (whom  I  make  full 
and  wholly  executrix)  I  give  my 
house,  with  all  my  household 
furniture,  as  also  all  my  plate, 
china,  books,  linen,  and  every 
other  article  belonging  to  roe, 
both  in  and  out  of  my  house,  and 
which  may  not  be  herein  men- 
tioned, she  being  subject  to  the 
payment  of  all  my  just  debts, 
funeral  and  testamentary  ex- 
penses : "  Held,  that  the  beneficial 
interest  in  the  settled  stock  did 
not  pass  to  the  wife.  Collier  v. 
Squire.  467 


6.  If  an  executor,  acting  hondfidCf 
and  under  a  conviction  that  the 
assets  are  amply  stlflBcient  for  the 
payment  of  the  testator's  debts, 
permits  specific  legatees  to  retain 
or  possess  themselves  of  the 
articles  bequeathed  to  them,  he 
will  be  answerable  for  the  value 
of  those  articles,  with  interest  at 
4/.  per  cent.,  if  there  should 
ultimately  be  a  deficiency  of 
assets,  although  the  deficiency 
should  be  ocaasioned  by  subse- 
quent events,  which  he  had  no 
reason  to  anticipate ;  and  the 
Court  will  direct  an  account  to 
be  taken  of  the  value  of  the  pro- 
perty so  possessed  by  the  le- 
gatees, and  interest  to  be  com- 
puted, unless  it  is  certain  that 
the  assets  will  ultimately  be  suf- 
ficient to  pay  all  the  creditors. 
Spode  V .  Smith.  Page  511 

See  Costs,  2. 


FOREIGN   CHARITY. 
See  Charity,  2. 


GENERAL  RELIEF. 
See  Pleading,  1,  2. 


ILLEGITIMACY. 
1 .  A  testator  devised  his  real  and 
personal  property  to  trustees, 
upon  trust  for  four  children  of 
Martha  Davies,  whom  he  de- 
scribed by  their  respective  names, 
**  together  with  every  other  child 
born    of  the    body  of  Martha 

Davies 
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Davies  alive  at  my  decease,  or 
born  withinu  nine  months  after- 
wards, shafts  and  share  alike:" 
Martha  Qavies  had  two  other 
children  born  after  the  date  of 
the  will,  but  before  the  date  of  a 
codicil  to  it ;  and  these,  as  well 
as  the  four  previously  born,  were 
'  all  illegitimate.  The  children, 
bom  after  the  date  of  the  will, 
are  not  entitled  to  any  share  of 
the  property.    Mortimer  v.  IVest, 

Page  370 

INFANT. 
If  letters  of  administration  be 
gran^d  to  an  infant,  under  which 
he  receives  and  disposes  of  assets 
of  the  intestate,  an  account  can- 
not be  directed  in  respect  of  his 
receipts  during  his  infancy.  Hind* 
marA  v.  SoiUhgate,  324 

INJUNCTION. 

1.  A  Plaintiff  cannot  move  ex  parte 
for  an  injunction,  after  he  has 
served  the  Defendant  with  sub- 
pcena^  and  the  Defendant  has  ap- 
peared.    Perry  w,  WeUer.       519 

2.  In  a  court  of  equity,  a  debt 
secured  by  bond  may  be  carried 
beyond  the  penalty  of  the  bond, 
if  the  debtor  has  by  injunction 
restrained  the  creditor  from  pro- 
ceeding at  law,  and  there  has 
been  no  misconduct  on  the  part 
of  the  creditor.     Grant  v.  Grant. 

698 

3.  A  writ  of  ne  exeat  regno  granted 
at  the  suit  of  a  person  equitably 
enlitled  to  the  sum  due  on  certain 
bonds,  though  the  transactions, 
out  of  which  the  demand  arose, 
took  place  \n. Jamaica ^  between 


parties  resident  there,  and  were 
the  subject  of  suits  in  that  island, 
and  though  in  one  of  those  suits 
an  injunction  issued,  restraining 
the  person,  whom  the  present 
Plaintiff  represented,  from  pro- 
ceeding on  the  bonds  at  law ; 
the  Court,  considering  the  in- 
junction, though  never  dissolved, 
as  substantially  superseded  by 
subsequent  proceedings.  Grant 
V.  Grant.  Page  598 

8ee  Power,  4. 

INSOLVENT  DEBTOR. 

1.  The  equity  of  redemption  of  a 
leasehold  for  years,  with  a  cove- 
nant for  perpetual  renewal,  is  not 
an  interest  in  real  estate  within 
the  meaning  of  *  the  53  G*  3. 
c.  102.  s.  19.    Waldron  v.  Howell. 

376 

2.  The  assignee  of  an  insolvent  is 
not  bound,  under  that  section, 
to  dispose  of  such  an  equity  of 
redemption  by  public  auction. 
Waldron  v.  HovcelU  376 

INTEREST. 
When  a  legacy  is  not  paid  at  the 
time  appointed  by  the  testator, 
legacy-duty  is  payable,  not  merely 
on  the  capital  sum  bequeathed, 
but  on  the  aggregate  amount  of 
capital  and  interest,  which  is 
ultimately  received  by  the  leg- 
atee.    Thomas  v.  Montgomery. 

502 

INTERPLEADER. 

In  an  interpleading  suit,  the  Court 

will  order  the  money,  which  has 

been  brought  im^y  the  Plaintiff. 

to  be  paid  to  a  person  having 

authority 
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muthority  from  all  the  Defend- 
ants to  receive  it,  though  some 
of  the  Defendants  have  not  ap- 
peared: and  for  that  purpose  a 
reference  will  be  directed  to  the 
Master  to  inquire  whether  a  suf- 
ficient authority  to  receive  the 
money  has  been  given.  Powell 
V.  Sonnet,  Page  556 

ISSUE. 

1.  Where  a  party  wishes  to  obtain 
a  new  trial  of  an  issue,  he  must 
first,  on  an  ex  parte  application, 
satisfy  the  Judge  in  equity,  that 
there  is  a  reasonable  ground  for 
sending  to  the  Judge,  who  tried 
the  issue,  for  his  notes  of  the 
trial.     Morris  y.  Davies.        318 

2.  Circumstances  under  which  a 
new  trial  of  an  issue  of  devisavit 
vel  non  will  be  directed.  Win^ 
chilsea  v.  fVauchope.  Tod  v. 
Winchilsea.  441 

3.  A  third, trial  of  an  issue  of  devi- 
savit vel  non  directed,  after  two 
juries  had  found  in  favour  of  the 
will.  '         Ibid. 

4.  Qiueref  Whether,  in  a  question 
between  a  devisee  and  an  heir- 
at-law,  the  Court  will  bind  the 
inheritance  by  tho  result  of  one 
trial.  lAid. 


JAMAICA. 

See  Ne  Exeat,  2. 5. 

JOINT  INSTRUMENTS. 

Semblej  where  the  parties  intended 

that  a  promissory  note  should  be 

joint  and  several,   but,  through 

ignorance,  it  is  expressed  to  be 


joint  only,  a  court  of  equity  will 
relieve  as  well  against  the  surety, 
..    as  against  the  printipal. 

But  where  a  joint  promissory 
note,  signed  "  J.  and  J,  E.  — 
t/.  iP.,  surety,''  was  given  to  a 
creditor  of  the  firm  of  J.  and  «/•  £>, 
and  J,  P.  died,  J,  and  J,  E.  being 
both  alive,  one  of  whom  after- 
wards became  bankrupt^  while 
the  other  quitted  the  country  in- 
solvent :  Held,  that  the  promis- 
sory note  could  not  be  considered 
as  several  against  «/.  P.,  the 
surety.     Raxostone  v.  Parr. 

Page  424. 539 

JUDGMENT. 
Judgments  not  docketed  have  no 
preference    against    heirs,  exe- 
cutors, or  administrators.     Lon- 
don v.  Ferguson.  349 

JURISDICTION. 

1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rates,  which 
are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.     Dretory  v.  Barnes.     94 

2.  A  court  of  equity  will  not  inter- 
fere in  favour  of  a  party,  who 
omits  to  avail  himself  of  his  legal 
remedy  in  due  time.  Drewri/  v. 
Barnes.  Ibid. 

3.  A  court  of  equity  will  not  inter- 
fere to  enable  an  incumbrancer 
of  parish  rates  to  obtain  payment 
of  arrears  of  interest,  which  he 
neglected  to  claim  at  the  time 
when  they  became  due.  Drewry 
V.  Barnes*  Ibid, 

4.  Clauses  in  a  local  act,  providing 
that  persons  aggrieved  by  the 
commissioners,  appointed  to  carry 

it 
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it  into  execution,  should  appeal 
to  the  quaKer  sessions,  and  that 
twenty-oni^ days'  notice  should 
be  given*  before  any  action  or 
suit  was  commenced  for  any 
thing  done  in  pursuance  of  the 
act,  do  not  apply  to  the  case  of 
a  person  claiming  as  an  incum- 
brancer of  the  rates  which  the 
act  gave  authority  to  assess  and 
levy,  and  instituting  his  suit  in 
order  to  give  effect  to  his  in- 
cumbrance.    Drevory  v.  Barnes. 

Page  94* 

5.  Where  a  tribunal  determines  in 
a  matter  not  within  its  jurisdic- 
tion; the  decision  is  a  nullity. 
Attorney-General  v.  Lord  Ho- 
iham.  4 15 

6.  The  general  principle  of  a  court 
of  equity  is,  that  a  bill  in  equity 
may  be  filed  for  the  delivery  up 
of  an  instrument  which  cannot 
be  enforced  at  law,  in  order  that 
the  Plaintiff  may  not  be  harassed 
by  vexatious  proceedings  at  law. 
Grover  v.  HugelL  432 


LACHES. 
See  Jurisdiction,  2,  3. 

LAND-TAX. 

1.  Surplus  stock,  arising  from  sales 
under  the  acts  for  the  redemp- 
tion of  the  land-tax,  will  be  or- 
dered to  be  transferred  to  the 
party,  who,  if  it  were  laid  out  in 
the  purchase  of  lands,  would  be 
entitled  to  have  the  lands  con- 
veyed to  him  in  fee.  In  the 
Matter  o/ForUscue.  1 28 

2.  A  person  who  has  entered  into 


an  agreement  forlhe  purchase  of 
land,  which  was  formerly  part  of 
the  glebe  of  a  rectory,  and  had 
been  before  sold  for  the  redemp- 
tion of  the  land-tax,  is  not  bound 
to  complete  his  purchase,  when 
it  appears  that,  upon  the  prior 
sale  for  the  redemption  of  the 
land-tax,  the  rector  himself  was 
the  actual  purchaser,  in  the  name 
of  his  curate.     Grover  v.  Hugell, 

Page  428 

LAPSE. 
See  Legacy,  2. 

LEASEHOLDS. 
1.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  lands 
and  tithes  in  the  county  of  H. 
under  church-leases  for  lives,  de- 
vised all  his  lands  and  heredita- 
ments in  the  counties  of  H.  and 
G.,  and  all  other  his  real  estate, 
to  his  daughter  and  the  heirs  of 
her  body;  and  for  default  of 
such  issue,  to  F.  and  his  heirs. 
The  daughter,  at  the  testator's 
death,  and  ever  afterwards,  was 
of  unsound  mind.  Her  husband, 
having  taken  out  administration 
to  the  testator,  with  the  will  an- 
nexed, procured,  from  time  to 
time,  renewals  of  the  leases.  She 
survived  him,  as  well  as  all  the 
cestuis  que  vie  named  in  the  tes- 
tator's leases,  and  died  without 
issue,  and  without  having  done 
any  act  to  bar  such  interest  as 
F.  had  under  the  devise.     Held, 

That  the  leaseholds  for  lives 
passed  by  the  will :  and. 

That  F.  waSi.  entitled   to  the 
benefit  of  the  subsisting  leases, 

which 
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which  had  been  obtained  by  way 
of  renewal  of  the  old  leases. 
Fiizroy  v.  Howard,       Page  225 

2.  If  a  tenant  for  life  of  an  under- 
lease for  eighteen  years,  granted 
by  a  person  who  himself  holds 
the  premises  so  underlet,  along 
with  other  property,  under  a 
lease  for  twenty-one  years,  pur- 
chases the  interest  of  his  ipime- 
diate  lessor,  and  obtains  from  the 
superior  lessor  a  renewal  of  the 
lease  thus  purchased,  the  re- 
newed lease  is  subject,  so  far  as 
regards  the  premises  which  were 
comprised  in  the  underlease,  to 
the  same  trusts,  as  would  have 
affected  the  underlease,  if  it  had 
not  been  merged  or  had  not  ex- 
pired by  the  effluxion  of  time. 
Giddings  v.  Giddings.    Page  241 

3.  The  same  rule  holds,  though  the 
lease  at  the  time  of  the  purchase 
was  vested  in  a  trustee,  upon 
trusts,  under  which  he  could  not 
have  granted  a  renewal  of  the 
underlease,  and  though  the  tenant 
for  life  outlived,  by  twenty-five 
years,  the  time  at  which  the  un- 
derlease would  have  expired  by 
effluxion  of  time.  Giddings  v. 
Giddings,  Ibid. 

4.  The  equity  of  redemption  of  a 
leasehold  for  years,  with  a  cove- 
nant for  perpetual  renewal,  is  not 
an  interest  in  the  real  estate 
within  the  meaning  of  the  53  G. 3. 
c.  102.  s.  19.    Waldron  v.  HoxvelL 

376 

5.  The  assignee  of  an  insolvent  is 
not  bound,  under  that  section,  to 
dispose  of  such  an  equity  of 
redemption  by  public  auction. 
fValdron  v.  HwoelL  Ibid. 


6.  Upon  an  information  to  set  aside 
a  lease  for  ninety-nine  years  of 
charity  lands,  th^  Defendants, 
the  lessees,  set  up  a  title  adverse 
to  the  lease  :  upon  the  merits,  it 
was  held,  that  there  was  no 
ground  for  the  defence ;  but  the 
Court  was  of  opinion,  that,  if  the 
merits  had  been  otherwise,  the 
Defendants  were  estopped,  and 
could  not  dispute  the  title,  while 
they  retained  the  possession.  At^ 
tomey-Generaly.  Hotham. 

Page  415 

7.  A  husbandry  lease  of  charity 
lands  for  ninety-nine  years,  at  an 
uniform  rent,  cannot  be  sup- 
ported .  Attorney'  General  v.  Ld. 
Hotham.  Ibid. 

8.  Premises,  held  under  distinct 
leases,  ordered  to  be  sold  in  one 
lot,  upon  the  speculative  proba- 
bility arising  from  the  nature  of 
the  property,  that  a  higher  price 
would  be  obtained  by  that  mode 
of  sale,  than  if  they  were  put  up 
in  distinct  lots.     Cook  v.  Colling' 

520 

See  Notice. 


ridge. 


LEGACY. 
1.  In  a  suit  for  the  administratioa 
of  a  testator's  assets,  afler  the 
decree  on  further  directions  had 
sanctioned  payments  made  by  the 
executor  in  discharge  of  lega- 
cies, and  had  directed  the  fund 
in  court  to  be  apportioned  among 
the  other  legatees,  a  creditor 
obtained  permission  to  prove  his 
debt;  the  Master  subsequently 
reported  a  debt  to  be  due  to 
him ;  but,  in  the  mean  time^  the 
fund  had  been  apportionedi  and 

part 
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part  of  it  had  been  paid  over, 
while  the  remainder  had  been 
carried  to  ihe  account  of  parti- 
ciiiar  legatees :  Held,  that  the 
creditor  was*  entitled  to  receive, 
out  of  the  funds  of  the  legatees  so 
remaining  in  court,  not  the  whole 
of  the  debt,  but  only  a  part  of  it, 
bearing  the  same  proportion  to 
tlie  whole,  as  the  legacies  given  to 
those  legatees  bore  to  the  whole 
amount  of  the  legacies  given  by 
the  will.     Gillespie  v.  Alexander. 

Page  130 
2.  A  legacy  was  given  to  the  se- 
parate use  of  a  married  woman 
during  the  joint  lives  of  her  and 
her  husband,  and  in  case  she 
survived  him,  to  her  absolutely, 
but  if  she  did  not  survive  him, 
to  such  person  as  she  should  by 
will  appoint,  and,  in  default  of 
appointment,  to  her  next  of  kin, 
exclusive  of  her  husband :  She 
died  in  the  lifetime  of  her  hus- 
band and  the  testator:  Held, 
that  the  legacy  lapsed.  Baker 
v,  Hanbury.  340 

See  Executor,  6. 

Maintenance,  1,  2. 

LEGACY  DUTIES. 
When  a  legacy  is  not  paid  at  the 
time  appointed  by  the  testator, 
legacy -duty  is  payable,  not  merely 
on  the  capital  sum  bequeathed, 
but  on  the  aggregate  amount  of 
capital  and  interest,  which  is  ulti- 
mately received  by  the  legatee. 
Thomas  v.  Montgomery.         502 

LIEN. 
L  By  an  agreement  for  the  sale  of 
an  estate,  the  purchase-money, 


with  interest,  was  to  be  secured 
by  the  bond  of  the  purchaser, 
and  was  to  remain  so  secured 
during  t&e  life  of  the  vendor. 
The  conveyance,  which  was  af- 
terwards executed,  expressed  that 
the  purchase-money  had  been 
paid,  and  the  vendor's  receipt 
was  indorsed  upon  it ;  but,  in 
faqt,  only  a  part  of  the  price  bad 
been  paid,  and  the  residue  was 
secured  by  the  purchaser's  bond, 
conditioned  for  payment  of  the 
principal  with  interest,  within 
twelve  months  after  the  death  of 
the  vendor,  and  of  interest  in 
the  mean  time.  The  vendor  was 
held  to  have  a  lien  on  the  estate 
for  the  amount  of  the  bond. 
Winter  v.  Lord  Anson. 

Page  488 
2.  There  is  no  distinction  between 
copyholds  and  freeholds,  as  to 
the  doctrine  of  a  vendor's  lien 
for  his  purchase-money.  Winter 
V.  Lord  Anson,  492 

LIFE  INSURANCE. 
In  the  policies  effected  by  the 
Amicable  Society,  there  is  no 
exception  as  to  death  by  the 
hands  of  justice:  a  person,  in- 
suring his  life  in  that  office, 
afterwards  suffered  death  for  a 
criminal  offence :  the  policy  was 
not  thereby  avoided.  BoUand  v. 
Disney.  S51 

LIMITATIONS,  STATUTE  OF. 

An  admission  of  a  debt  by  the  exe- 
cutrix of  a  trader,  within  six 
years  before  the  filing  of  a  cre- 
ditor's bill,  will  not  take  the  debt 
out  of  the  statute  of  limitations, 

so 
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80  as  to  make  it,  under  the 
47  G.  3.  c.  74.,  a  charge  on  the 
real  estate  in  the  hands  of  a  de- 
visee.    Putnam  v.  Bates. 

Page  188 


MAINTENANCE. 

1.  A  testator  devises  the  residue  of 
his  real  and  personal  estate  to 
such  of  his  children  as  shall  at- 
tain twenty-one,  or  marry  under 
that  age,  with  consent.  All  the 
children  are  entitled,  although 
their  interests  are  wholly  con- 
tingent, to  have  allowances,  out 
of  the  residue,  for  their  main- 
tenance during  their  minorities. 
Br&von  v.  Temperley.      Page  263 

2.  An  allowance  out  of  a  residue, 
which  was  directed  to  be  accu- 
mulated, made  for  the  support  of 
a  legatee,  in  the  interval  between 
the  time  when  the  legatee  at- 
tained his  full  age,  and  the  time 
fixed  for  the  distribution  of  the 
accumulated  fund.  M'Dermott 
V.  Kealy.  264 

MARRIAGE  SETTLEMENT. 
1.  In  contemplation  of  a  marriage 
between  A.  and  £.,  settlements 
were  made  of  real  estate  belong- 
ing to  B,y  the  intended  wife,  and 
of  personalty  belonging  to  A.^ 
the  intended  husband,  upon  uses 
and  trusts,  which,  after  the 
solemnization  of  the  marriage, 
were  to  arise  for  the  benefit  of 
the  husband  and  wife,  and  their 
issue;  the  marriage  ceremony 
was  performed,  and  the  parties 
lived  together  as  husband  and 
wife  ,  but  after  the  lapse  of  more 


than  a  year,  and  before  the  parties 
had  any  children,  the  marriage 
was  discovered  to  be  void,  and 
they  executed  deeds  purporting 
to  revoke  the  forflker  settlements ; 
some  time  afterwards  a  new  set- 
tlement, in  contemplation  of  mar- 
riage, was  made,  including  the 
same  property  as  the  former,  but 
different  from  the  forifier  in  the 
interests  given  to  the  issue,  as 
well  as  in  other  provisions  ;  the 
parties  then  intermarried,  and 
there  was  issue  of  the  marriage : 
Held, 

That  the  first  settlement,  being 
founded  on  mistake  and  mis- 
apprehension, was  not  binding 
on  the  parties,  and  that  the 
rights  of  the  issue,  both  as  to  the 
real  estate  and  the  personalty, 
were  regulated  by  the  second 
settlement.  Robinson  v.  Dick* 
inson.  Page  399 

2.  By  a  marriage  settlement,  stock, 
the  property  of  the  husband,  was 
settled  on  trust  for  the  separate 
use  of  the  wife  during  her  life, 
and,  after  her  death,  for  the  hus- 
band, if  he  survived'  her ;  but  if 
he  died  in  her  lifetime,  then  for 
such  persons  as  he  should  by 
deed  or  will  appoint ;  and  in  de- 
fault of  appointment,  for  his  ex- 
ecutors and  administrators:  the 
husband  died  in  the  wife's  life- 
time, having  appointed  an  ex- 
ecutrix, but  without  exercising 
his  power:  Held,  that  the  ex- 
ecutrix was  not  entitled  to  the 
stock  beneficially,  but  that  it  was 
to  be  administered  by  her  as  part 
of  his  general  penonal  estate. 
Collier  \.  Squire.  467 

MIS- 
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MISTAKE. 
See  Marriao*  Settlement,  1. 
Surety,  2. 

MORTGAGE. 

1.  A  mortgagee  is  entitled  to  be 
allowed,  in  account  against  the 
mortgagor,  all  expenses  properly 
incurred  for  the  recovery  of 
the  mortgage-money .  Ellison  v. 
IVright.  Page  458 

2.  Where,  upon  a  bill  of  redemp- 
tion and  foreclosure,  the  mort- 
gagee assigns  his  mortgage  after 
a  decree  for  the  usual  accounts, 
the  mortgagor  is  not  to  pay  the 
costs  of  the  suppfemeutal  bifl, 
which  is  necessary  to  bring  the 
assignee  of  the  mortgage  before 
the  court.      Barry  v,  Wray*  465 

S.  The  heir  of  a  mortgagee,  to 
.  whom  the  legal  estate  in  the 
mortgaged  premises  has  de- 
scended, is  a  necessary  party  to 
a  bill  of  foreclosure  filed  by  the 
executor  of  the  mortgagee.  Scott 
V.  NicoUm     Hampson  v.    NicolL 

476 

MORTMAIN. 
1.  When  a  testator  directs  a  sum  to 
be  laid  out  in  building  a  church, 
the  bequest  is  void ;  the  rule  of 
construction  being,  that  a  direc- 
tion to  build  includes  a  direction 
to  purchase  land  for  the  purpose 
of  building,  unless  the  testator 
distinctly  refers  to  land  already 
in  mortmain.  Pritchard  v.  ^r- 
bouin.  456 

See  Charity,  2. 


NE  EXEAT. 

1.  A  writ  of  ne  exeat  regno  dis- 
charged with  costs,  where,  upon 
the  affidavit  of  the  Plaintiff  and 
the  answer  of  the  Defendant 
taken  together,  there  was  a  strong 
prima  Jacie  case,  that  nothing  was 
due  from  the  Defendant  to  the 
Plaintiff.     Leo  v.  Lambert. 

Page  417 

2.  The  writ  of  ne  exeat  regnoy 
granted  at  the  suit  of  a  person 
equitably  entitled  to  certain 
bonds,  though  the  transactions, 
out  of  which  the  demand  arose, 
took  place  in  Jamaica,  between 
parties  resident  there,  and  were 
the  subject  of  suits  in  tliat  island, 
and  though  in  one  of  those  suits 
an  injunction  issued,  restraining 
the  person,  whom  the  present 
Plaintiff  represented,  from  pro- 
ceeding on  the  bonds  at  law; 
the  Court,  considering  the  in- 
junction, though  never  dissolved, 
as  substantially  superseded  by 
subsequent  proceedings.  Grant 
V.  Grant,  598 

S*  A  writ  of  ne  exeat  regno  granted 
at  the  suit  of  a  person  equitably 
entitled  to  the  sum  due  on  certain 
bonds,  though  the  personal  repre- 
sentative of  the  trustee,  to  whom 
they  had  been  assigned  in  trust 
for  him,  was  not  a  party  to  the 
suit.     Grant  v.  Grant.  Ibid. 

4.  A  writ  of  ne  exeat  regno  will  not 
be  discharged,  though  it  appears 
to  have  issued  for  a  sum  greatly 
exceeding  that  for  which  it  can 
be  sustained ;  but  the  amount,  for 
which  it  is  marked,  will  be  'C- 
duced.     Grant  v.  Gran*^      Ibid. 

5.  A 
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6.  A  writ  of  ne  exeat  regno  will  be 
granted  in  respect  of  a  debt 
which  was  contracted  in  Jamaica 
between  persons  resident  there, 
though  in  Jamaica  the  Defend- 
ant could  not  be  arrested  for 
the  demand.     Grant  v.  Grant, 

Page  598 

6.  A  defendant  in  custody  under  a 
ne  exeat  regno  is  not  bound  to 
answer,  before  he  moves  to  dis- 
charge the  writ.    Grant  v.  Grant, 

Ibid. 

NOTICE. 
A.  made  a  voluntary  surrender  of 
copyholds  to  a  trustee  upon  trust 
for  F,  during  her  life,  and  if,  at 
her  death,  she  lefl  children  who 
attained  twenty-one,  upon  trust 
to  sell  and  divide  the  money 
amojg  them ;  and  if  that  event 
did  not  take  place,  upon  trust  for 
A,  in  fee.  Afterwards,  by  a  deed, 
reciting  that  the  trustee  was 
seised  of  the  premises  upon  trust 
for  F.  and  her  husband  and  A., 
the  trustee,  and  F.  and  her  hus- 
bandy  and  A,  concurred  in  de- 
mising the  premises,  for  a  valu- 
able consideration,  to  G.  for  a 
long  term  of  years:  Held,  that 
the  lessee  was  to  be  considered 
as  having  notice  of  the  trust  for 
the  benefit  of  thie  children  of  F., 
and  that  the  lease  was  void  as 
against  them.  Malpas  v.  Ack^ 
land,  273 

See  Assignment,  1. 


PARISH  RATES. 
1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rate/s,  which 
Vol.  III. 


are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.    Drewry  v.  Barnes. 

Page  94j 
2.  A  court  of  equity  will  not  in- 
terfere to  enable  an  incumbrancer 
of  parish  rates  to  obtain  payment 
of  arrears  of  interest,  which  he 
neglected  to  claim  at  the  time 
when  they  became  due.  Dreusry 
y.  Barnes,  Ibid, 

PARISH  RELIEF. 
See  Charity,  3. 

PARTIES. 

1.  Where  a  bill  was  filed  against 
the  devisee  of  a  lease^  praying 
that  the  lease  might  be  declared 
void,  and  the  Defendant  insisted 
that,  if  the  lease  was  set  aside, 
the  Plaintiffs  ought  to  repay  the 
monies  expended  by  his  devisor 
in  the  improvement  of  the  pre- 
mises, the  executor  of  the  de- 
visor, who  bad  assented  to  the 
devise  of  the  lease,  was  not  a 
necessary  party  to  the  suit.  MaU 
pas  V.  Ackland.  273 

2.  The  heir  of  a  mortgagee,  to 
whom  the  legal  estate  in  the 
mortgaged  premises  has  descend- 
ed, is  a  necessary  party  to  a  biU 
of  foreclosure  filed  by  the  ex- 
ecutor of  the  mortgagee.  Scoii 
V.  NicoU.    Hampson  v.  NicolL 

476 

3.  Sembie,  Where  the  cestuis  que 
trust  convey  their  beneficial  in- 
terest in  a  portion  of  the  pro- 
perty to  a  purchaser,  the  pur- 
chaser may  file  a  bill  against  the 
trustee  for  a  conveyance  of  the 
legal  estate,  without  making  the 

T  t  cutuii 
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cestuis  que  trtutf  who  sold  to  him, 
parties  to  the  suit.  Goodson  v. 
EUisson.  Page  583 

PARTNERSHIP. 
A»f  being,  as  a  partner,  entitled 
to  a  share  of  extensive  iron- 
works, and  of  the  lands  and  pre- 
mises on  which  they  were  carried 
on,  agreed,  for  valuable  consider- 
ation, to  assign  to  B,  his  interest 
in  the  property  and  business :  B. 
interfered  and  acted  as  a  part- 
ner ;  but  afterwards  he  assigned 
his  share,  and  gave  notice  to  the 
other  partners  that  he  had  with- 
drawn from  the  business;  and, 
when  called  on  to  complete  his 
purchase,  resisted  the  perform- 
ance of  the  contract  successfully, 
on  the  ground  that  a  good  title 
could  not  be  shewn :  Held, 

That  B.,  as  between  him  and 
the  other  partners,*  was  to  be 
treated  as  a  partner,  and  was  to 
contribute  to  the  partnership 
losses,  until  the  time  when  he 
gave  notice  of  his  withdrawal 
from  the  concern,  and  assigned 
his  share : 

That  hit  liability  ceased  upon 
his  assigning  his  share,  and  giving 
notice  to  the  other  partners  of 
his  withdrawal  from  the  concern : 

That  the  assignment  of  his 
share,  though  made  to  an  in- 
solvent person,  was  not  for  that 
reason  the  less  effectual  in  put- 
ting an  end  to  his  liability : 

That  the  assignee,  not  having 
been  acknowledged  a  partner,  or 
permitted  to  act  as  such,  did  not, 
by  his  acceptance  of  the  assign- 
ment, incur  any  liability  as  be- 


tween himself  and  the  co-part- 
ners.    Jefferys  v.  Smith. 

Page  158 

PAUPER. 
See  Practice,  8. 

PAYMENT  OF  MONEY. 
In  an  interpleading  suit,  the  Court 
will  order  the  money,  which  has 
been  brought  in  by  the  Plaintiff, 
to  be  paid  to  a  person  having 
authority  from  all  the  Defeod- 
adts  to  receive  it,  though  some 
of  the  Defendants  have  not  ap- 
peared :  and  for  that  purpose  a 
reference  will  be  directed  to  the 
Master  to  inquire,  whether  a 
sufficient  authority  to  receive  the 
money  has  been  given.  Potoell 
V.  Sonnet.  556 

See  Practice,  2. 

PLEADING- 
I.  The  vendor  of  a  share  in  a  co- 
partnership business,  filed  a  bill 
against  the  purchaser  who  had 
taken  possession,  charging  that 
he  had  giossly  mismanaged  the 
property  and  destroyed  its  value, 
and  praying  that  be  might  be  de- 
clared to  have  accepted  the  title, 
and  might  be  decreed  to  perform 
the  contract  specifically  ;  the 
Court  was  of  opinion  that  the 
title  had  not  been  accepted,  and, 
as  a  good  title  was  not  ^hewn,  a 
specific  performance  could  not 
be  decreed: 

Held,  that  upon  a  record  so 
framed,  no  accounts  or  inquiries 
could  be  directed  as  to  the  de- 
fendant's possession  and  manage- 
ment of  the  property,  with  a  view 

to 


INDEX  TO  THE  PJIINCIPAL  MATTERS, 


535 


to  ascertain  whether  any  and 
what  sum  ought  to  be  paid,  or 
compensation  made,  by  him  to 
the  plaintiflT.     Stevens  v.  Guppy. 

Page  171 

2.  On  a  bill  by  a  vendor  for  specific 
performance,  where  the  purchaser 
had,  in  1814,  entered  into  pos- 
session under  the  agreement,  and, 
pending  the  suit,  continued  in 
possession  until  1823,  the  Plain- 
tiff, in  consequence  of  a  defect 
in  the  title,  failing  in  his  attempt 
to  compel  the  performance  o^ 
the  contract,  the  Court  refused 
to  decree,  under  the  prayer  for 
general  relief,  an  account  o(  rents 
and  profits  against  the  purchaser, 
though  he  had  stated  by  his  an- 
swer that  he  was  willing  to  pay  a 
fair  rent.  Williams  v.  Shano.  178 

3.  Semble.  A  plaintiff  ought  never 
to  come  into  a  court  of  equity  to 
have  an  alleged  defect  in  ihe 
execution  of  a  power  supplied, 
without  admitting  on  the  record 
that,  at  law,  the  power  has  not 
been  well  executed.  Cockerell  v. 
Cholmeley.  565 

tSee  Parties. 

POLICY. 
See  LiF£  Insurance. 

POOR. 
In  the  reign  of  Henry  VII.  lands 
were  given  to  the  corporation  of 
Exeter  and  their  successors,  for 
the  aid  and  relief  of  the  poor 
citizens  and  inhabitants  o^ Exeter ^ 
<<  who  are  heavily  hurthened  by 
fee  farm  rents  of  that  city,  and 
other  impositions  and  taUiages:" 
the  rents  ought  to  be  applied  to 


the  relief  of  the  poor  inhabitants 
of  Exeter  not  receiving  parish 
relief.  Attorney^Genertd  v.  Cor- 
poration  of  Exeter,         fage  895 

PORTIONS. 
By  a  marriage  settlement,  ja  8ai9 
of  4000/.  was  to  go,  after  the  de- 
cease of  the  husband  and  the  wifot 
and  the  husband's  father,    and 
subject  to  the  father's  power  of 
appointment,  to  the  children  of 
the  marriage  equally;    and  the 
real    estates  of  the  wife  were 
charged  witii  a  sum  of  8000/., 
which  was  to  be  divided  among 
the  children,  in  such  shares  juid 
manner  as  she  should  appdint« 
The  wife,  by  her  will,  appointed 
100/.  to  the  eldest  son  of  the 
marriage,    and    the    remaining 
7900/.  to  the  other  cfaildreh  pf 
the  marriage,  directing  the  shares 
to  vest  in  sons  on  their  attaining 
twenty-one,  and  in  daughters,  or 
their  attaining  that  age,  or  mar- 
riage with  their  fatlier*s  consent ; 
she  likewise    created  a  further 
charge,     in     order     t^    each 
younger    child's    share    of   thp 
8000/.  might  be  augmented  to 
5000/. ;  and,  by  the  same  instru- 
ment, she,  in  exercise  of  a  power 
of  appointment,  which  she  had 
under  the  will  of  C,  appointed 
C.'s  residuary  property  to  the 
first  and  other  sons  of  the  noar- 
n'age  successively,  who  should 
attain  twenty-one;  and  if  there 
were  no  such  sons,  to  the  daugh- 
ters of  the  marriage  who  should 
attain  twenty-one.    Afterwards, 
by  a  codicil,  she  direoted  that 
the  same  fortune  should  be  given 
Tt  2  to 
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to  any  child  or  chOdren  of  whom 
ihe  might  be  delirered,  as  was 

S'ven  by  her  will  to  each  of  her 
LUghters,  and  that,  if  no  son  of 
the  marriage  should  live  to  attain 
twenty-one  or  be  married,  each 
of  her  daughters  should  be  en- 
titled to  have  for  her  fortune 
lOfiOOL,  to  be  paid  in  the  manner 
and  at  the  tiroes  mentioned  in  her 
marriage  settlement  or  will  re- 
specting the  fortunes  of  her 
cUiughters.  The  wife  died  in 
the  husband's  lifetime,  leaving  a 
ton  and  three  daughters  her  sur- 
▼iving ;  and  in  the  events  which 
happened,  two  daughters,  the 
only  surviving  children  of  the 
mariiage,  became  entitled  under 
the  settlement  to  the  4000/L,  and, 
under  their  mother's  appoint- 
ment, to  the  residuary  property 
of  p. :  Held, 

That  they  were  entitled  to  re- 
ceive 10,000/.,  exclusive  of,  and 
in  addition  to,  their  shares  of  the 
4000/.  and  of  the  residuary  pro- 
perty of  C     Whytt  V.  Kearney. 

Page  S208 

POWER. 
1.  Where,  under  a  settlement,  a 
testator  had,  in  a  certain  event, 
the  fee  of  an  estate,  subject  to  a 
term,  and  had,  under  the  same 
settlement,  a  power,  in  the  par- 
ticular event,  to  appoint  the  fee, 
subject  to  the  term,  by  deed  or 
will,  and  by  his  will  he  devised 
the  estate  in  fee,  without  refer- 
ence to  his  power,  the  will  took 
effect  as  a  devise  o^  his  interest, 
and  not  as  an  execution  of  his 
power.  Fanner  v.  Bracfford.  854 


2.  By  the  same  settlement  he  had, 
in  the  events  which  happened,  m 
power  to  appoint  a  sum  of  1000/Lt 
which  was  to  be  raised  after  ht» 
death  by  the  term  to  which  the 
fee  of  tlie  same  estate  was  sub- 
ject; but  his  will  took  no  notice 
of  this  power :  the  devise  of  the 
estate  did  not  operate  as  an  exe- 
cution of  the  power  to  appoint 
the  1000/.    Farmer  v.  Brad/brd. 

Page  354 

3.  A  general  devise  of  all  lands  of 
which  the  testatrix  had  power  to 
dispose,  is  not  a  good  execution 
of  a  power  to  appoint  monies, 
which  were  to  arise  from  the 
sale  of  land.    Adams  v.  Austen, 

461 

4.  Lands  were  devised  to  a  trustee 
and  his  heirs,  to  the  use  of  ^. 
for  life,  without  impeachment  of 
waste,  with  divers  remainders 
over ;  and  a  power  was  given  to 
the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession, 
to  sell  the  property  or  any  part 
of  it,  and  to  lay  out  the  money 
in  the  purchase  of  other  lands  to 
be  settled  to  the  same  uses,  and, 
in  the  mean  time,  to  invest  it  in 
the  public  funds,  and,  for  the 
purposes  of  such  sale,  to  revoke 
the  original  uses,  and  appoint 
new  uses.  A  contract  was  en- 
tered into  for  the  sale  of  the 
estate  for  13,400/.,  exclusive  of 
the  timber,  which  was  to  be  taken 
at  a  valuation ;  and,  it  being  con- 
ceived that  the  tenant  for  life, 
without  impeachment  of  waste, 
was  entitled  t#  receive  for  his 
own  benefit  the  amount  of  the 
valuation  of  the  timber,  a  deed 
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was  executed,  by  which  he,  in 
consideration  of  2448^.,  conveyed 
the  timber  to  the  purchaser,  and 
the  trustee,  in  consideration  of 
13,400^.,  conveyed  the  land  ex- 
clusive of  the  timber.  The  mis- 
take being  aflerwards  discovered, 
the  tenant  for  life  transferred  to 
the  trustee  as  much  8  per  cent, 
stock  as  the  valuation  of  the 
timber  would  have  produced  at 
the  time  of  the  sale.  After  the 
death  of  A-,  the  next  remainder- 
man, though  he  had  concurred 
in  proceedings,  in  which  the  fund 
produced  by  the  sale  was  treated 
as  applicable  to  the  purposes  of 
the  testator's  will,  brought  a  writ 
of  formedon,  and  obtained  judg- 
ment, on  the  ground  that  the 
power  was  not  well  executed : 
Held,  that  a  court  of  equity 
ought  not  to  interfere  by  injunc- 
tion to  deprive  him  of  the  benefit 
of  that  judgment.  Cockerell  v. 
Cholmeley.  Page  565 

5.  Semble.  A  Plaintiff  ought  never 
to  come  into  a  court  of  equity  to 
have  an  alleged  defect  in  the 
execution  of  a  power  supplied, 
without  admitting  on  the  record, 
that,  at  law,  the  power  has  not 
been  well  executed.  CockereU 
v.  Cholmeley*  Ibid, 

PRACTICE. 
1.  Where  a  passage,  read  by  a 
Plaintiff  from  an  answer,  refers  to 
another  passage,  that  other  pas- 
sage is  to  be  read  only  for  the 
purpose  of  explaining  or  qualify- 
ing the  thing  in  respect  of  which 
the  reference  is  made,  and  not 


for  the  purpose  of  introducing 
new  facts,  which  do  not  explain 
or  qualify  that  thing,  though  siich 
new  facts  be  connected,  in  gram« 
matical  construction,  with  that 
which  must  be  read.  BartleU  v* 
Gillard.  Page  149 

2.  An  executrix,  who,  in  mistake,, 
makes  payments  to  an  annuitant 
in  respect  of  his  annuity  before 
it  commences,  is  entitled  to  re- 
tain them  out  of  the  future  pay- 
ments of  the  annuity :  and 

An  order,  authorising  her  to 
retain  them,  and  made  upon  pe- 
tition, after  the  decree  has  been 
passed  and  entered,  is  regular. 
Livesey  v.  Livtsey.  287 

8.  Where  a  party  wishes  to  obtain 
a  new  trial  of  an  issue,  he  must 
first,  on  an  ex  parte  appHcatioDf 
satisfy  the  Judge  in  equity,  that 
there  is  a  reasonable  ground  for 
sending  to  the  Judge,  who  tried 
the  issue,  for  his  notes  of  the  trial. 
Morris  v.  Davies,  818 

4.  A  sum  of  stock  claimed  as  a 
legacy  by  A.,  was  ordered  by  the 
decree  to  be  carried  over  to  the 
account  of  A,y  '*  subject  to  the 
further  order  of  the  Court,"  with 
a  direction  that  it  should  not  be 
sold  or  transferred  without  no- 
tice to  B. :  Held,  that  the  Court 
might,  upon  petition  and  with- 
out rehearing  the  former  decree, 
order  the  money  to  be  paid  to 
B.y  if  his  title  appeared  to  be  the 
better  of  the  two.  Barhdale  ▼. 
Abbott.  186 

5.  A  direction  for  a  reserved  bid- 
ding ought  not  to  be  inserted  in 
a  deeree  for  safe,  but  ought  to 

Tt  8  be 
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be    the    subject  df  a  separate 
order.    Brookery.  CoUier. 

Page  369 
6*  A  Defendant  may  dismiss  a  bill 
for  want  of  prosecution,  pending 
a  notice  given  by  him  of  a  motion 
to  dissolve  an  injunction,  which 
the  Plaintiff  had  obtained^  Far- 
qtiharson  v^  Pitcher,  383 

Y*  Semble.  An  order  of  reference 
to  the  Master,  on  a  petition  pre- 
sented under  Lord  Eldons  act, 
ought  not  to  be  made,  except  on 
k  hearing  id  Court,  and  on  the 
^  appearance  of  counsel  upon  the 
petition:  Hinde  v.  Metcaff.  416 
8.  In  pauper  suits,  the  Court  will 
not  compel  a  solicitor  to  act  for 
the  pauper ;  but  the  course  is,  to 
assign  to  him  counsel  ai)d  a  six- 
clerk  ;  and  it  is  the  duty  of  the 
six-clerk  to  appoint  one  of  the 
sixty  clerks  of  his  office  to  act 
on  the  part  of  the  pauper.  Letou 
▼.  Kennett.  466 

&•  QjuiPref  Whether,  upon  a  peti- 
tion objecting  to  a  Master's  re- 
port of  a  receiver's  accounts,  the 
Court  will  enter  into  a  consider- 
ation of  the  particular  items  of 
the  accounts.     Shetvell  v.  Jones. 

522 
iO.  Even  where  there  is  reason  to 
doubt  whether,  as  to  some  points, 
the  conduct  of  a  receiver  has 
V  been  strictly  correct,  further  in- 
quiry will  not  be  ordered,  where 
the  attention  of  the  parties  has 
been  previously  directed  to  the 
subject,  and  ample  opportunity 
of  investigation  afforded  to  them. 
SheweU  v .  Jones,  Ibid, 

11.  In  an   interpleading  suit,   the 
Court    will    order    the    money, 


which  has  been  brought  in  by 
the  Plaintiff,  to  be  paid  to  a  per- 
son having  authority  from  all  the 
Defendants  to  receive  it,  though 
some  of  the  defendants  have  not 
appeared :  and  for  that  purpose 
a  reference  will  be  directed  to 
the  Master  to  inquire,  whether  a 
sufficient  authority  to  receive  the 
money  has  been  given.  Powell 
v.  Sonnett.  Page  556 

12.  The  Court  will  not|  on  the  ap- 
plication of  a  tenant  for  life,  di- 
rect an  inquiry,  whether  it  would 
be  for  the  benefit  of  all  parties 
interested  in  the  property,  that 
certain  permanent  and  substan- 
tial improvements  should  be  made 
in  the  mansion-house.  Nairn  v. 
Marjoribanks,  582 

13.  Semble,  A  trustee  under  an  old 
trust,  creating  successive  limit- 
ations of  equitable  interests,  some 
of  which  had  failed,  is  entitled, 
before  he  can  be  required  to 
convey,  to  have  the  equitable 
title  of  those  who  call  for  a  con- 
veyance ascertained  by  inquiry, 
and  to  have  the  deed  of  convey- 
ance settled  in  the  Master's  of- 
fice.    Goodson  V.  EUisson.     583 

14.  A  writ  of  ne  exeat  regno  will 
not  be  discharged,  though  it  ap- 
pears to  have  issued  for  a  sum 
greatly  exceeding  that  for  which 
it  can  be  sustained;  but  the 
amount,  for  which  it  is  marked, 
will  be  reduced.    Grant  v.  Grant. 

598 

15.  A  writ  of  ne  exeat  regno  will 
be  granted  in  respect  of  a  debt 
which  was  contracted  in  Jamaica 
between  persons  resident  there, 
though  in  Jamaica  the  Defend- 
ant 
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ant  could  not  be  arrested   for 
the  demand.     Grant  v.  Grant. 

Page  598 
See  Costs. 

Injunction. 

PRIORITY. 

1.  A  person,  having  a  beneficial 
interest  in  a  sum  of  money  in- 
vested in  the  names  of  trustees, 
assigns  it  for  valuable  consider- 
ation to  A.f  but  no  notice  of  the 
assignment  is  given  to  the  trus« 
tees;  afterwards,  the  same  per- 
son proposes  to  sell  his  interest 
to  B.,  and  B.,  having  made  in- 
quiry of  the  trustees  as  to  the 
nature  of  the  vendor's  title,  and 
the  amount  of  his  interest,  and 
receiving  no  intimation  of  the 
existence  of  any  prior  incum- 
brance, completes  the  purchase, 
and  gives  the  trustees  notice ;  B. 
has  a  better  equity  than  A.  to  the 
possession  of  the  fund,  and  the 
assignment  to  B.,  though  pos- 
terior in  date,  is  to  be  preferred  to 
the  assignment  to  A,  Dearie  v. 
Hall,    Loveridge  v.  Cooper.      1 

2.  A  sum  of  stock  claimed  as  a 
legacy  by  A.,  was  ordered  by  the 
decree  to  be  carried  over  to  the 
account  of  A.^  '*  subject  to  the 
further  order  of  the  Court,"  with 
a  direction  that  it  should  not  be 
sbld  or  transferred  without  notice 
to  B.:  Held,  that  the  Court 
might,  upon  petition  and  without 
rehearing  the  former  decree, 
order  the  money  to  be  paid  to  B., 
if  his  title  appeared  to  be  the 
better  of  the  two.  ^Barksdale  v. 
Abbott.  ]  86 

3.  Judgments  not  docketed  have  no 


preference  against  heirs,  execu- 
tors, or  administrators.  London 
V.  Ferguson.  Page  349 

PROMISSORY  NOTES. 
See  Joint  Instruments. 


RECEIVER. 

1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rates,  which 
are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.     Drevory  v.  Barnes.    94 

2.  A  receiver  of  tolls  appointed. 
Dumvile  v.  Ashbrook.  98 

3.  Qtirpre,  Whether,  upon  a  petition 
objecting  to  a  Master's  report  of 
a  receiver's  accounts,  the  Court 
will  enter  into  a  consideration  of 
the  particular  items  of  the  ac- 
counts.    Shetcell  v.  Jones.  •  522 

4.  Even  where  there  is  reason  to 
doubt  whether,  as  to  some  points, 
the  conduct  of  a  receiver  has 
been  strictly  correct,  further  in- 
quiry will  not  be  ordered,  where 
the  attention  of  the  parties  has 
been  previously  directed  to  the 
subject,  and  ample  opportunity 
of  investigation  afforded  to  them. 
Shewell  v.  Jones.  IbkL 

RECTORY. 
See  Land-Tax9  2. 

RENEWAL. 
1.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  lands 
and  tithes  in  the  county  of  H* 
under  chfurch -leases  for  lives,  de-^ 
vised  all  his  lands  and  heredita- 
ments in  the  counties  of  H.  and 
Tt  4  G^ 


\ 
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G.,  and  all  other  his  real  estate, 
to  his  daughter  and  the  heirs  of 
her  body ;  and  for  default  of  such 
issue,  to  F,  and  his  heirs.  The 
daughter,  at  the  testator's  death, 
aod  eyer  afterwards,  was  of  un- 
sound mind.  Her  husband,  hav- 
ing taken  out  administration  to 
th)s  testator,  with  the  will  an- 
nexed, procured,  from  time  to 
time,  renewals  of  the  leases.  She 
.  survived  him,  as  well  as  all  the 
cestuis  que  vie  named  in  the  tes- 
tator's leases,  and  died  without 
•  issue,  and  without  having  done 
any  act  to  bar  such  interest  as  F. 
had  under  the  devise.     Held, 

That  the  leaseholds  for  lives 
passed  by  the  will  t  and 

That  F.  was  entitled  to  the 
benefit  of  the  subsisting  leases, 
which  had  been  obtained  by  way 
of  renewal  of  the  old  leases. 
Fitzroy  if-Hotoard.        Page  225 
3.  If  a  tenant  for  life  of  an  under- 
.  lease  for  eighteen  years,  granted 
by  a  person  who  himself  holds 
the  premises  so  underlet,  along 
with  other   property,    under    a 
lease  fot  twenty-one  years,  pur- 
chases the  interest  of  his  im- 
mediate lessor,  and  obtains  from 
the  superior  lessor  a  renewal  of 
the  lease  thus  purchased,  the  re- 
newed lease  is  subject,  so  far  as 
regards  the  premises  which  were 
comprised  in  the  underlease,  to 
the  same  trusts,  as  would  have 
affected  the  underlease,  if  it  had 
not  been  merged  or  had  not  ex- 
pired' by  the  effluxion  of  time. 
Giddings  ▼.  Giddings.  241 

3.  The  same  rule  holds^  though  the 


lease  at  the  time  of  the  purdHtfe 
was  vested  in  a  trustee  aptn 
trusts,  under  which  he  could  n|tt 
have  granted  a  renewal  of  tfc? 
underlease,  and  though  the  tenatt 
for  life  outlived,  by  twenty-fivi^ 
years,  the  time  at  which  the 
underlease  would  have  expired 
by  effluxion  of  time.  Giddings 
V.  Giddings.  Page  241 

4.  Decree  against  a  corporation  to 
grant  a  new  lease  according  to  a 
covenant  for  perpetual  renewal, 
though  the  whole  of  the  reserved 
rent  had  been  for  many  years 
applied  uniformly  to  one  charit- 
able purpose.  Gozna  v.  The 
Alderman  and  Burgesses  qfGtan- 
tham.  261 

See  Elect ioN|  4. 
Lbaskhold,  4. 

REVERSIONARY  INTEREST. 

1.  Where  husband  and  wife  assign 
to  a  purchaser,  for  valuable  con- 
sideration, a  share  of  an  ascer- 
tained fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  te- 
nant for  life,  and  both  the  wife 
and  the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by 
right  of  survivorship^  to  claim 
the  whole  of  that  share  of  the 
fund  against  such  particular  as- 
signee for  valuable  consideration. 
Honner  v.  Motion.  65 

2.  During  the  life  of  the  tenant  for 
life  of  a  residue,  a  person,  having 
a  contingent  reversionary  interest 
in  a  share  of  it,  assigned  all  her 
furniture,  plate,  &c*  and  all  other 
the  estate  aftd  effects  of  ojr  to  which 

she 
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she  was  then  possessed  or  entitled, 
to  trustees,  upon  trust  for  her  cre- 
ditors :  afterwards  the  interest 
became  vested:  the  assignment 
did  not  pass  her  contingent  in- 
terest in  the  residue.  Pope  v. 
Whitcombe.  Page  124 

S.  The  rule,  that  the  purchaser  of 
a  reversion  must  prove  that  he 
gave  a  full  price,  has  so  long  been 
considered  as  settled,  that  it  can 
be  altered  only  by  the  House  of 
Lords.  Hincksman  v.  Smith. 
Smith  V.  Hincksman.  433 

REVOCATION. 
A  testator,  having  devised  freeholds 
and  copyholds  to  the  same  per- 
sons, afterwards  executed  a  set- 
tlement in  contemplation  of  his 
marriage,  by  which  he  bargained 
and  sold  the  freeholds  to  trus- 
tees and  their  heirs,  to  the  use  of 
himself  during  his  life,  and  after 
his  death,  to  the  intent  that  the 
wife  might  receive  annually  a 
rent-charge,  which  was  secured 
by  powers  of  distress  and  entry, 
and  by  a  term  of  years;  and, 
subject  to  the  rent-charge  and 
the  term,  to  the  use  of  the  settlor, 
his  heirs  and  assigns ;  and  he  co- 
venanted to  surrender  the  copy- 
holds to  the  uses  of  the  settle- 
ment :  the  marriage  was  solem- 
nized, and  the  testator  died,  leav- 
ing his  wife  surviving,  without 
having  surrendered  the  copyholds 
to  the  uses  of  the  settlement :  the 
covenant  to  surrender  did  not 
operate  as  an  entire  revocation  of 
the  devise  of  the  copyholds,  but 
was  a  revocation  only  so  far  as 


the  particular  purposes  of  the 
settlement  required.  Vcno$er  v. 
J^ery.  Page  479 

See  Marriage  Settlement,  1. 

SALE. 
Premises,  held  under  distinct  leaseSf 
ordered  to  be  sold  in  one  lot, 
upon  the  speculative  probability 
arising  from  the  nature  of  the 
property,  that  a  higher  price 
would  be  obtained  by  that  mode 
of  sale,  than  if  they  were  put  up 
in  distinct  lots.  Cook  v.  Colting- 
ridge.  sm 

See  Land  Tax. 
Leaseholds,  5. 
Trustee,  L 

SCOTLAND. 
A  Scotchman,  by  a  will  in  the 
English  form,  made  in  England^ 
gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some, 
but  not  all,  were  resident  in  Scot^ 
land,  upon  trust  to  lay  out  the 
same  in  the  purchase  of  lands,  or 
rents  of  inheriunce  in  fee  simple, 
for  the  intent  expressed  in  an 
instrument  of  even  date  with  hia 
will ;  and  by  that  instrument,  he 
directed  the  trustees  of  his  will 
to  pay  the  rents  annually  to  cer- 
tain other  trustees,  who  at  all 
times  were  to  be  persons  residing 
within  twenty  miles  of  Montrose^ 
to  be  by  them  applied  to  the  re- 
lief of  indigent  ladies  in  Mtmtroie^ 
or  within  twenty  miles  of  that 
town  I  Held,  that  the  bequest 
was  void  by  the  mortmain  act. 
Attometf'General  v.  Mill.      338 

SOU- 
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SOLICITOR  AND  CLIENT. 
See  Costs,  S,  4. 
Practice,  8. 

SPECIFIC  LEGACY. 
If  an  executor,  acting  bond  Jide^ 
and  under  a  conviction  that  the 
assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts, 
permits  specific  legatees  to  re- 
tain or  possess  themselves  of  the 
articles  bequeathed  to  them,  he 
will  be  answerable  for  the  value 
of  those  articles,  with  interest  at 
4/.  per  cent.,  if  there  should  ul- 
timately be  a  deficiency  of  assets, 
although  the  deficiency  should 
be  occasioned  by  subsequent 
events,  which  he  had  no  reason 
to  anticipate ;  and  the  Court  will 
direct  an  account  to  be  taken  of 
the  value  of  the  property  so  pos- 
sessed by  the  legatees,  and  in- 
terest to  be  computed,  unless  it 
is  certain  that  the  assets  will  ul- 
timately be  sufficient  to  pay  all 
the  creditors.     Sjiode  v.  Smith. 

Page  511 

SPECIFIC  PERFORMANCE. 
L  Upon  a  bill,  praying  the  per- 
formance of  an  agreement  duly 
signed,  but  offering  to  the  De- 
fendant the  benefit  of  certain 
variations  contained  in  an  un- 
signed memorandum  of  a  sub- 
sequent date,  the  Court  will 
decree  a  specific  performance  of 
the  agreement  with  those  varia- 
tions, if  the  Defendant  elects  to 
take  advantage  of  them ;  and  if 
the  Defendant  does  not  so  elect, 
it  will  decree  a  specific  perform- 


ance of  the  original  agreement. 
Robinson  v.  Page,         Page  1 14 

2.  Treaty  and  negotiations  for  a 
variation  of  the  terms  of  a  con- 
tract will  not  amount  to  a  waiver, 
unless  the  circumstances  shew, 
that  it  was  the  intention  of  the 
parties  that  there  should  be  an 
absolute  abandonment  and  disso- 
lution of  the  contract.  Robinson 
V.  Page.  Ibid. 

3.  A  purchaser  of  a  share  in  a  co- 
partnership business,  does  not 
waive  objections  to  the  title  by 
taking  possession  of  the  property 
and  acting  as  a  partner,  when  the 
contract  stipulates  that  a  good 
title  shall  be  made  by  a  specified 
future  day,  and  it  appears  to 
have  been  the  intention  of  the 
parties  tliat  the  purchaser  should, 

.  immediately  and  before  that  day, 
have  the  possession. 

4.  The  vendor  of  a  share  in  a  co- 
partnership business,  filed  a  bill 
against  the  purchaser  who  had 
taken  possession,  charging  that 
he  had  grossly  mismanaged  the 
property  and  destroyed  its  value, 
and  praying  that  he  might  be 
declared  to  have  accepted  the 
title,  and  might  be  decreed  to 
perform  the  contract  specifically: 
the  Court  was  of  opinion  that 
the  title  had  not  been  accepted, 
and,  as  a  good  title  was  not 
shewn,  a  specific  performance 
could  not  be  decreed:  Held, 
that,  upon  a  record  so  framed, 
no  accounts  or  inquiries  could' 
be  directed  as  to  the  Defend- 
ant's possession  and  management 
of  the  property,  with  a  view  to 
ascertain  whether  any  and  what 

turn 
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sum  ought  to  be  paid,  or  com- 
pensation made,  by  him  to  the 
Plaintiff.     Stevens  v.  Guppy. 

Page  171 

5.  On  a  bill  by  a  vendor  for  spe- 
cific performance,  where  the  pur- 
chaser had,  in  1814,  entered  into 
possession  under  the  agreement, 
and,  pending  the  suit,  continued 
in  possession  until  1823,  the 
Plaintiff,  in  consequence  of  a  de- 
fect in  the  title,  failing  in  his 
attempt  to  compel  the  perform- 
ance of  the  contract,  the  Court 
refused  to  decree,  under  the 
prayer  for  general  relief,  an  ac- 
count of  rents  and  profits  against 
the  purchaser,  though  he  had 
stated  by  his  answer  that  he  was 
willing  to  pay  a  fair  rent.  Wil- 
liams V.  Shaw.  178 

6.  In  an  agreement  for  the  pur- 
chase of  an  estate,  the  purchaser 
stipulated  to  pay  the  residue  of 
the  purchase-money  on  a  day 
specified,  *^  upon  the  vendor's 
making  a  good  title,  or,  other- 
wise, if  such  title  should  not  be 
then  completed,  upon  his  exe- 
cuting a  bond  to  complete  such 
title,  and  to  convey  the  estate  as 
soon  as  the  same  could  be  com- 
pleted:'* the  vendor  is  bound  to 
shew  a  good  title;  and,  till  a 
good  title  is  shewn,  the  purchaser, 
though  he  had  entered  into  pos- 
session, is  not  bound  to  pay  the 
purchase- money .  Clarke  v.  Faux, 

320 
7*  A  person  who  has  entered  into 
an  agreement  for  the  purchase 
of  land,  which  was  formerly  part 
of  the  glebe  of  a  rectory,  and 
had  been  before  sold  for  the  re- 


demption of  the  land-tax,  is  not 
bound  to  complete  his  purchase, 
when  it  appears  that,  upon  the 
prior  sale  for  the  redemption  of 
the  land-tax,  the  rector  was  him- 
self the  actual  purchaser,  in  the 
name  of  his  curate.  Graver  ▼• 
Hugell.  Page  428 

STATUTES,  CONSTRUCTION  OF. 

9  Geo.  2.  c.  36.  $98 

25  Geo.  2.  c.  6.  436 

1 7  Geo.  3.  c.  26.  267 

47Geo.3.  C.74.  188.416 

53  Geo.  3.  c.  102«  s.  19.  376 

6  Geo.  4.  c.  16.  422>  42S 

7  Geo.  4.  c.  45.  869 

STOCK. 
See  Land-Tax. 

SURETY. 

1.  A  surety  under  an  annuity  deed, 
redeeming  the  annuityy  subse* 
quently  to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitled 
to  the  benefit  of  the  grantee's 
proof  under  the  grantor's  com- 
mission, and  to  proceed  by  action 
against  the  grantor,  who  has 
obtained  his  certificate,  for  the 
arrears  of  the  annuity  subsequent 
to  the  commission.  Waikins  v. 
Flannagan*  421 

2.  SembUf  where  the  parties  in- 
tended that  a  promissory  note 
should  be  joint  and  several^  but 
through  ignorance,  it  is  express- 
ed to  be  joint  only,  a  court  of 
equity  will  relieve  as  well  against 
the  surety,  as  against  tlie  prin- 
cipal. 

But  where  a^  joint  promissory 
note,  signed  '^ «/.  and  «/.£.-t- 

J.P., 
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J.  P.f  surety,"  was  given  to  a 
creditor  of  the  firm  of  «7.  and 
J.E.9  and  «/.P.  died» «/.  and  «7.  E. 
being  both  alive,  one  of  whom 
aflerwards  became  bankrupt, 
while  the  other  quitted  the  coun- 
try insolvent :  Held,  that  the  pro- 
missory note  could  not  be  con- 
sidered as  several  against «/.  P., 
the  surety.     Ravostone  v.  Parr. 

Page  424.  539 


TAXATION. 
1.  A  bill  of  costs  was  delivered  by 
the  solicitor  in  1809,  and  shortly 
aflerwards  paid  by  the  client : 
between  that  time  and  March 
18I7>  four  other  bills  of  costs 
were  delivered,  and  various  pay- 
ments were  made  on  account :  in 
November  1817,  a  sixth  bill  was 
delivered,  when  the  client  paid 
the  general  balance  due  on  the 
bills  of  costs,  at  the  same  time 
stating,  that  he  would  insist  on 
having  the  bills  taxed ;  an  appli- 
cation for  taxation  to  a  Judge  at 
law,  in  I8I89  and  an  application 
to  the  Court  of  King*8  Bench  in 
1819,  failed,  from  circumstances 
not  involving  the  merits  of  the 
question :   some    attempts  at   a 
compromise    were    made    from 
time  to  time ;  and  the  client  was 
obliged,  on  three  or  four  occa- 
sions, to  leave  England^  in  order 
to  attend  to  urgent  business  in 
foreign  countries ;  but  at  length, 
in  1^4,  a  motion  was  made  to 
have  the  bills  referred  for  tax- 
ation, supported  by  evidence  that 
some  of  the  items  of  charge  were 


improper:  the  Court  ordered 
that  the  bill  last  delivered  should 
be  taxed  generally,  and  that  the 
five  antecedent  bills  should  be 
referred  to  the  Master,  with  a 
direction  that  the  client  should 
deliver  to  the  solicitor  a  schedule 
of  the  items  complained  of,  and 
that  the  Master  should  exercise 
as  large  a  discretion  as  he  might 
think  fit  with  respect  to  the  evi- 
dence on  which  he  should  pro- 
ceed in  forming  his  judgment 
concerning  these  items.  Soougall 
V.  Campbell.  Page  545 

2.  If  any  solicitor  tells  a  client  be- 
forehand, that  he  will  not  under- 
take his  business,  if  his  bill  is  to 
be  taxed  ;  or  if  any  solicitor,  in 
the  progress  of  a  cause,  gives  his 
client  to  understand,  that  he  will 
go  on  with  it  or  not  go  on  with 
it,  according  as  his  bills  are  to 
be  taxed  or  not  to  be  taxed;  a 
solicitor,  so  acting,  will  not  be 
allowed  to  continue  on  the  rolls. 
Scougall  v.  Campbell.  550 

TENANT  FOR  LIFE. 
The  Court  will  not,  on  the  appli- 
cation  of  a  tenant  for  life,  direct 
an  inquiry,  whether  it  would  be 
for  the  benefit  of  all  parties  in- 
terested in  the  property,  that 
certain  permanent  and  substan- 
tial improvements  should  be  made 
in  the  mansion-house.  Nairn  v. 
Marjoribanhs.  582 

TITHES. 

Though  mere  nonpayment  of  tithes, 

for  however  long  a  period,  would 

not  be  evidence  of  a  grant,  yet  a 

layman's  adverse  enjoyment  or 

per- 
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peraancyy  for  a  long  series  of 
yearSy  of  the  tithes  of  certain  lands, 
or  of  a  money-payment  in  lieu  of 
tithes,  coupled  with  a  succession 
of  deeds  by  which  the  tithes  or 
money-payments  in  lieu  of  tithes 
have  been  conveyed  from  one 
person  to  another,  corresponding 
with  the  enjoyment,  affords  evi- 
dence sufficient  to  justify  a  jury 
in  presuming  a  legal  grant  of  the 
tithes.     Bacon  v.  Williams* 

Page  525 

TOLLS. 
A  receiver  of  tolls  appointed.  Duni' 
vile  v.  Ashbrook.  98 

TRUSTEE. 

1.  The  rule  that  trustees  for  sale, 
with  the  approbation  of  the  tenant 
for  life,  may  sell  to  the  tenant  for 
life,  does  not  furnish  a  general 
principle,  but  is  an  exception  to 
a  general  principle.  Grover  v. 
HugeU.  432 

2.  An  executor  or  trustee  is  not 
entitled  to  be  allowed  without 
question  the  amount  of  bills  of 
costs  which  he  has  paid  bondfide 
to  the  solicitor  to  the  trust ;  and 
the  Master,  without  regularly 
taxing  the  bills,  will  moderate 
their  amount.     Johnson  v.  Tel* 

ford.  477 

3.  Semble,  A  trustee  under  an  old 
trust,  creating  successive  limit- 
ations of  equitable  interests,  some 
of  which  had  failed,  is  entitled, 
before  he  can  be  required  to 
convey,  to  have  the  equitable 
title  of  those  who  call  for  a  con- 
veyance ascertained  by  inquiry, 
and  to  have  the  deed  of  con- 


veyance settled  in  the  Master's 
office.     Goodson  v*  EUisson. 

Page  58S 
4*  SemblCf  Where  the  cesluis  que 
trust  convey  their  beneficial  in- 
terest in  a  portion  of  the  pro- 
perty to  a  purchaser,  the  pur- 
chaser may  file  a  bill  against  the 
trustee  for  a  conveyance  of  the 
legal  estate,  without  making  the 
cestuis  que  trusty  who  sold  to  hini» 
parties  to  the  suit*  Goodsom  ▼• 
Ellisson.  Ibid. 

See  Assignment,  L 
Executor,  L 


VENDOR  AND  PURCHASER. 

L  The  rule  that  trustees  for  sale, 
with  the  approbation  of  the  tenant 
for  life,  may  sell  to  the  tenant 
for  life,  does  not  furnish  a  general 
principle,  but  is  an  exception  to 
a  general  principle.  Graver  ▼• 
HugelL  4S2 

2.  Where  husband  and  wife  assign 
to  a  purchaser,  for  valuable  con- 
sideration, a  share  of  an  ascer- 
tained fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  tenant 
for  life,  and  both  the  wife  and 
the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  claim  the 
whole  of  that  share  of  the  fund 
against  such  particular  assignee 
for  valuable  consideration.  Hon- 
ner  v.  Morton.  65 

3.  The  rule,  that  the  porcbaser  of 
a  reversion  must  prove  that  he 
gave  a  full  price,  has  so  long 
been  considered  as  settled,  that 

it 
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it  can  be  altered  only  by  the 
court  of  appeal.  Hincksman  v. 
Smith.     Smith  v.  Hincksman. 

Page  433 

4.  By  an  agreement  for  the  sale  of 
an  estate,  the  purchase-money, 
with  interest,  was  to  be  secured 
by  the  bond  of  the  purchaser, 
aad  was  to  remain  so  secured 
during  the  life  of  the  vendor. 
The  conveyance,  which  was  after- 
wards executed,  expressed  that 
the  purchase-money  had  been 
paid,  and  the  vendor's  receipt 
was  indorsed  upon  it;  but,  in 
fact,  only  a  part  of  the  price  had 
been  paid,  and  the  residue  was 
secured  by  the  purchaser's  bond, 
conditioned  for  payment  of  the 
ptincipal  with  interest,  within 
twelve  months  after  the  death  of 
the  vendor ;  and  of  interest  in 
the  mean  time.  The  vendor  was 
held  to  have  a  lien  on  the  estate 
for  the  amount  of  the  bond. 
Wimier  ▼.  Lord  Anson.  488 

J5.  There  is  no  distinction  between 
copyholds  and  freeholds,  as  to 
the  doctrine  of  a  vendor's  lien 
for  his  purchase-money.  Winter 
V.  Lord  Anson.  492 

VESTING. 
Sm  Will,  3.  9.  13. 


WAIVER. 
Treaty  and  negotiations  for  a  vari- 
ation of  the  terms  of  a  contract 
will  not  amount  to  a  waiver, 
unless  the  circumstances  shew, 
that  it  was  the  intention  of  the 
parues  that  there  should  be  an 


absolute  abandonment  and  dis- 
solution of  the  contract.  Robiu' 
son  V.  Page.  Page  114 

See  Barok  and  Fbmmb,  %  3. 

WILL. 

1.  By  the  custom  of  the  manor- of 
Shap^  the  legal  interest  in  lands 
of  customary  tenure,  parcel  of 
the  manor,  was  not  devisable, 
but  was  transferred  by  a  deed  of 
bargain  and  sale,  having  the  effect 
of  a  surrender,  in  which  the 
operating  words  were,  '*  bargain, 
sell,  and  surrender,"  and  on  the 
presentment  or  production  of 
which,  admittance  was  granted 
to  the  alienee ;  but  an  equitable 
interest  in  such  customary  lands 
was  capable  of  being  passed  by 
devise  without  regard  to  the  cus- 

«tom.  A  tenant  of  this  manor, 
who  was  seised  of  customary 
lands,  conveyed  them,  by  a  deed 
of  bargain,  sale,  and  surrender, 
to  a  trustee,  upon  trust  for  such 
person  as  the  tenant,  by  any 
deed  or  instrument  in  writing,  or 
by  his  last  will,  or  any  codicil 
thereto,  or  any  instrument  in  the 
nature  of  a  fast  will  or  codicil, 
to  be  by  him  legally  executed, 
should  appoint  or  devise  the 
same ;  and  under  this  convey- 
ance the  trustee  was  admitted: 
Held,  that  the  equitable  interest 
in  the  lands  would  not  pass  by  an 
unattested  codicil.  WUlan  v. 
Lancaster.  108 

2.  A  will  began  as  follows  :  —  "In 
the  first  place,  I  will  that  all  my 
debts  and  funeral  charges  be 
paid  and  discharged  by  my  ex^ 
ecutors  hereinafter  named*  Then 

I  give 
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I.  give  and  bequeath  uoto  my 
eldest  son,  Richard  fVillan,  my 
estate  at  Shap^  on  condition  that 
he  make  up  the  deficiency  in  the 
payment  of  the  two  legacies 
which  I  have  left  to  my  younger 
son  and  daughter :  **  Held,  that 
the  testator's  debts  were  not 
charged  on  the  estate  at  Shap. 
Willan  V.  Lancaster,  Page  108 
S.  A  testatrix  gave  the  interest  of 
the  residue  to  her  brother  during 
his  life,  and  after  his  death,  she 
gave  the  residue  to  her  executors, 
in  trust  for  four  persons  by  name> 
and  the  survivors  and  survivor  of 
them,  to  be  paid  to  them  respect- 
ively when  they  should  attain 
twenty -oncy  with  interest  in  the 
mean  time ;  of  these  four  per- 
sons, two  died  during  the  life  of 
the  brother :  Held,  that  the  two, 
who  died,  did  not  take  vested 
interests  in  any  part  of  the  re- 
sidue, but  that  the  whole  of  it 
belonged  to  the  two  survivors* 
Pope  v.  IVhitcombe.  124 

4.  Under  a  bequest  of  a  residuary 
fund  to  the  testator's  6rst  and 
second  cousins,  and  the  children 
of  his  kinsman  ijeorge  Charge, 
which  children  were  first  cousins 
of  the  testator,  twice  removed, 
all  persons  related  to  the  testator 
in  the  degree  of  second  cousins 
are  entitled.     Charge  v.  Goodyer, 

140 

5.  A  testator*  after  giving  his  wif(^ 
an  annuity  for  her  life,  to  be 
issuing  out  of  '*  all  his  real  estate, 
lands,  and  hereditaments  in  P./' 
devised  ''the  said  estate,  lands, 
and  hereditaments"  to  his  daugh- 
ter and  her  heirs ;  but,  in  case  his 


daughter  died  under  twenty-one, 
and  without  issue,  be  devised 
*'  the  said  estate,  lands,  and  here- 
ditaments*' to  his  wife  for  her 
life,  and  after  her  decease,  to  the 
children  of  A.^  share  and  share 
alike :  Held,  that,  subject  to  the 
previous  interests  given  to  the 
daughter  and  to  the  wife,  the 
children  of  A.,  living  at  the 
testator's  death,  took  an  estate  in 
fee  in  the  lands  in  P.  Wilkinson 
V.  Chapman,  Page  145 

6.  A  testatrix  devises  leaseholds  to 
A,f  subject  to  the  yearly  sum  of 
12/.,  for  the  sole  use  of  Mrs  B^ 
to  be  paid  her  half-yearly,  and 
this  annuity  was  payable  on  the 
27th  of  January  and  27th  of 
July  ;  many  years  afterwards,  A. 
devises  to  R.  all  his  lands  (in 
which  these  leaseholds  were 
included),  paying  Mrs.  B*  12/. 
per  annum,  by  half-yearly  pay** 
ments,  to  be  made  on  the  27th  of 
January  and  the  27th  of  July. 
Mrs.  B,  is  entitled,  under  AJb 
will,  to  a  second  annuity,  distinct 
from,  and  in  addition  to,  the  an- 
nuity given  her  by  the  will  of  the 
testatrix.     Bartlett  v.  GillanL 

149 

7*  A  testator,  after  bequeathing  to 
his  wife  an  annuity,  charged  on 
his  estate  at  S.,  with  power  of 
entry  and  distress,  if  it  should  be 
in  arrear  for  thirty  days,  and 
giving  other  legacies  and  annui- 
ties, which  he  charges  on  his 
lands  at  S.  in  aid  of  his  personal 
estate,  gives  and  devises  all  his 
real  and  personal  property  to 
trustees,  upon  certain  trusts ;  and 
he  directs  them  to  occupy  aad 

manage, 
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manage,  during  the  minority  of 
his  son,  a  farm  conBtituting  the 
greater  part  of  his  estate  at  /S., 
and  to  let  and  manage  the  resi- 
due of  his  real  estates,  and  to 
receive  the  rents  of  the  whole  of 
his  real  estates:  Held,  that  the 
widow  must  be  put  to  elect  be- 
tween her  dower  and  the  benefits 
given  her  by  the  will.  Roadley 
V.  Dixon.  Page  192 

6.  By  a  marriage  settlement,  a  sum 
of  4000/.  was  to  ^o^  after  the 
decease  of  the  husband  and  the 
wife  and  the  husband's  father, 
and  subject  to  the  father's  power 
of  appointment,  to  the  children 
of  the  marriage  equally  ;  and  the 
real  estates  of  the  wife  were 
charged  with  a  sum  of  8000/., 
which  was  to  be  divided  among 
the  children,  in  such  shares  and 
manner  as  she  should  appoint. 
The  wife,  by  her  will,  appointed 
lOOl.  to  the  eldest  son  of  the 
marriage,  and  the  remaining 
7900/.  to  the  other  children  of 
the  marriage,  directing  the  shares 
to  vest  in  sons  on  their  attaining 
twenty-one,  and  in  daughters  on 
their  attaining  that  age,  or  mar- 
riage with  their  father's  consent ; 
she  likewise  created  a  further 
charge,  in  order  that  each  younger 
child's  share  of  the  8000/.  might 
be  augmented  to  5000/. ;  and,  by 
the  same  instrument,  she,  in  ex- 
ercise of  a  power  of  appointment, 
which  she  had  under  the  will  of 
C,  appointed  C.'s  residuary  pro- 
perty to  the  first  and  other  sons 
of  the  marriage  successively,  who 
should  attain  twenty-one ;  and  if 
there  were  no  such  sons,  to  the 


daughters  of  the  marriage  who 
should  attain  twenty-one.  Af- 
terwards, by  a  codicil,  she  di- 
rected that  the  same  fortune 
should  be  given  to  any  child  or 
children  of  whom  she  might  be 
delivered,  as  was  givas  by  her 
will  to  each  of  her  daughtersy 
and  that,  if  no  son  of  the  mar- 
riage should  live  to  attain  twenty- 
one  or  be  married,  each  of  her 
daughters  should  be  entitled  to 
have  for  her  fortune  10,000^,  to 
be  paid  in  the  manner  and  at  the 
times  mentioned  in  her  marriage 
settlement  or  will  respecting  the 
fortunes  of  her  daughters.  The 
wife  died  in  the  husband's  life- 
time, leaving  a  son  and  three 
daughters  her  surviving ;  and  in 
the  events  which  happened,  two 
daughters,  the  only  surviving 
children  of  the  marriage,  became 
entitled  under  the  settlement  to 
the  4fOOO/.,  and,  under  their  mo- 
ther's appointment,  to  the  resi- 
duary property  of  C. :  Held, 

That  they  were  entitled  to  re- 
ceive 10,000/.,  exclusive  of,  and 
in  addition  to,  their  shares  of  the 
4000/.  and  of  the  residuary  pro- 
perty of  C     Whyte  v.  Kearney. 

Page  208 
9.  A  testator  gave  stock  to  trus- 
tees, to  be  divided,  after  the 
death  of  two  persons  who  had 
life-interests  in  it,  among  A.y  B., 
C,  D.,  and  E.  in  equal  shares; 
and  he  directed,  that,  if  any  of 
them  should  die  without  issue, 
before  their  respective  shares 
should  become  payable,  the  share 
of  him,  her,  or  them  so  dying 
without  issue  should  go  to,  and 

be 
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be  equally  divided  among,  the 
survivor  and  survivors  of  them. 

A.  died,  leaving  issue,  who  were 
living  at  the  time  fixed  for  the 
distribution  of  the  fiind :  then  B. 
diedy  leaving  a  son,  who  died 
without  issue,  before  the  period 
of  distribution ;  shortly  after- 
wards, and  also  before  the  period 
of  distribution,  C^^died  without 
issue:  Held, 

That  j?/s  personal  represent- 
ative was  not  eetitled  to  any  por- 
tion of  the  fund : 

That  the  one  third  of  j^.'s 
share,  which,  on  the  failure  of 
her  issue,  survived  to  C,  did  not, 
on  C/s  death,  survive  to  the  other 
legatees,  but  was  transmitted  to 
her  personal  representative : 

That  the  words  '*  survivor  and 
survivors,"  were  to  be  construed 
in  their  natural  sense,  and  not  as 
equivalent  to  *' other  and  others," 
so  that  no  part  of  the  shares  of 

B.  and  C  went  over  to  AJb  per- 
sonal representative.  Crotoder  v. 
Siane.  Page  217 

10.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  lands 
and  tithes  in  the  county  of  H* 
under  church-leases  for  lives,  de- 
vised all  his  lands  and  heredita- 
ments in  the  counties  of  H.  and 
G«,  and  all  other  his  real  estate, 
to  his  daughter  and  the  heirs  of 
her  bodjT ;  and  for  default  of  such 
issue,  to  jP.  and  his  heirs.  The 
daughter,  at  the  testator's  death, 
and  ever  afterwards,  was  of  un- 
sound mind.  Her  husband,  hav- 
ing taken  out  administration  to 
the  testator,  with  the  will  an- 
nexed»  procured,  from  time  to 
Vol.  III. 


time,  renewals  of  the  leases.  She 
survived  him,  as  well  as  all  the 
cettuis  que  vie  named  in  the  tes- 
tator's leases,  and  died  without 
issue,  and  without  having  done 
any  act  to  bar  such  interest  as 
F.  had  under  the  devise.    Held, 

That  the  leaseholds  for  lives 
passed  by  the  will :  and. 

That  JP.  was  entitled  to  the 
benefit  of  the  subsisting  leases, 
which  had  been  obtained  by  way 
of  renewal  of  the  old  leases.  FiiZ' 
roy  V  HoU)ard.  Page  225 

11.  A  testator,  beginning  his  will 
by  expressing  an  intention  to 
give  the  bulk  of  his  property  to 
two  of  his  sisters,  gave  them  only 
a  life  interest  in  the  greater  part 
of  it ;  and,  after  giving  legacies  to 
others  of  his  sisters,  he  expressed 
his  wish,  that  A.,  and  his,  the 
testator's,  servant  B.  should  be 
his  executors,  and  that  B^  should 
live  with  his  two  sisters,  and  take 
care  of  them  and  their  property ; 
and  by  a  codicil,  he  directed 
that  the  interest  of  SOCK,  should 
be  paid  to  B*  half-yearlyi  as 
wages  for  taking  care  of  his  two 
sisters ;  and  that,  after  the  death 
of  B.  and  his  two  sisters,  the 
SOO^.  should  be  paid  to  P.: 
Held, 

That  the  legacy  given  to  B, 
by  the  codicil  was  not  a  legacy 
given  to  her  for  her  care  and 
trouble,  so  as  to  convert  her  into 
a  trustee  of  the  residue  for  the 
next  of  kin,  but  that  A.  and  j9., 
in  their  character  of  executors^ 
took  the  residue  beneficially : 

That,  after  the  death  of  the 

two  sisters,  though  the  services, 

Uu  for 
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for  which  the  legacy  was  given 
as  wages»  could  no  longer  be  per- 
formed, B.  would  still  be  entitled 
to  the  interest  of  the  300/.  dur- 
ing her  life.    DatMon  v.  TTiome. 

Page  235 
12«  A  testator,  being  absolute 
owner  of  some  copyholds,  of 
which  he  had  been  admitted 
tenant,  and  having  the  legal  fee 
of  other  copyholds  holden  of  the 
same  manor,  to  which  he  had 
not  been  admitted,  but  subject  to 
trusts,  under  which  he  was  in 
equity  only  tenant  for  life,  with 
remainder  to  his  son  in  tail,  re- 
mainder to  himself  in  fee,  sur- 
rendered to  the  use  of  his  will 
all  his  copyholds,  holden  of  that 
manor,  or  which  he  was  seised 
of,  or  entitled  to,  either  in  pos- 
session, reversion,  remainder,  or 
expectancy :  he  was  subsequently 
admitted  tenant  of  all  the  copy- 
holds which  were  subject  to  the 
trust,  except  the  moiety  of  one 
tenement,  and  afterwards  made 
a  will,  devising  all  his  heredita- 
ments, freehold  and  copyhold,  in 
possession,  reversion,  remainder, 
or  expectancy,  to  trustees  and 
their  heirs,  upon  trust  for  his  son 
for  life,  with  remainders  over: 
Held,  that  the  surrender  and  the 
will  passed  both  the  legal  and  be- 
neficial interest  in  all  the  copy- 
holds upon  which  the  surrender 
operated,  includingthoseof  which 
the  devisor  was  in  equity  only 
tenant  for  life,  and  that  the  son 
was  bound  to  elect  whether  he 
would  give  effect  to  this  general 
devise,  or  would  insist  upon  the 
benefit  of  the   equitable  estate 


tail,  which  he  took  under  the 
old  trusts,  to  which  some  of  the 
copyholds  were  subject.  Abdy 
V.  Gordon.  Page  278 

13.  A  testator  gave  his  property, 
after  the  death  of  his  wife,  to 
trustees,  on  trust  to  pay  the  in- 
terest and  profits  to  his  two 
daughters  J,  and  £.,  to  their 
separate  use,  with  a  direction  to 
pay  to  and  apply  for  the  benefit 
of  A.f  the  son  of  J?.,  200/.  annu- 
ally, when  Im  attained  the  age 
of  twenty-one  years,  and  before 
that  period,  such  part  of  the 
200/.  bequeathed  to  him,  as 
might  be  judged  proper ;  he 
then  gave  his  daughters  power 
to  dispose  of  the  principal  by 
will  to  their  children  or  g^nd- 
children  respectively,  **  except 
that  proportion  of  principal  given 
to  £.,  and  from  which  the  in- 
terest is  to  arise  to  my  grand- 
son, viz.  4000/.,  which  sum  shall 
be  my  grandson's  property;" 
and,  in  case  either  of  the  daii^- 
ters  died  without  issue,  he  limited 
her  share  of  the  fund  over  to  the 
other  daughter,  her  children,  or 
grandchildren: 

Held,  that  A*  was  not  entitled 
to  the  annuity,  till  he  attained 
twenty-one;  nor  to  the  4000^, 
till  the  death  of  his  mother :  And, 

A.  having  attained  twenty-one, 
and  died  in  his  mother's  life- 
time —  Held,  that  the  annuity 
ceased  upon  his  death,  but  that 
the  4000/.  vested  in  him.  Livesey 
V.  Livesey.  Page  287,  542 

14.  A  bequest  of  household  furni- 
ture and  other  household  effects 
in  a  dwelling-house  and  premises, 

comprizes 
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comprizes  all  property  placed 
there»  either  for  ornament,  or 
for  use  or  consumption  in  it. 
Cole  V.  Fitzgerald.  Page  301 
15.  A  testatrix  bequeathed  one 
moiety  of  the  residue  of  her  per- 
sonal estate  to  her  daughter  Han- 
nah^ for  her  separate  use,  during 
the  joint  lives  of  her  and  her 
husband ;  and  if  she  survived 
him,  to  her  absolutely ;  if  not, 
to  such  of  her  children  living  at 
her  decease  as  should  attain 
twenty-one ;  with  a  bequest  over, 
if  there  were  no  such  children, 
to  another  daughter,  Mary^  and 
her  children ;  and  she  bequeathed 
the  other  moiety  to  her  daughter 
Man/p  for  her  separate  use,  dur- 
ing the  joint  lives  of  her  and  her 
husband,  and,  after  her  decease, 
to  such  of  her  children  living  at 
her  decease  as  should  attain 
twenty-one  ;  and  if  there  were  no 
such  children  of  Mary^  to  Han- 
nah and  her  children,  in  like 
manner  as  the  first  moiety ;  witii 
a  proviso,  that,  if  Hannah  died 
in  her  husband's  lifetime,  and 
should  not  have  a  child  living  at 
her  decease  who  should  attain 
twenty-one,  the  second  moiety 
was  to  go  over  to  Hannah^  ex- 
ecutors and  administrators ;  and 
that,  in  like  manner,  the  first 
mentioned  moiety,  in  the  event  in 
which  it  was  limited  over,  should, 
if  Mary  had  not  a  child  living 
at  her  death  who  should  attain 
twenty-one,  go  over  to  Mary's 
executors  and  administrators :  by 
a  codicil,  tlie  testatrix  gave  1500/., 
if  Mary  died  without  leaving 
any  child  who  attained  twenty- 


one,  to  Hannah  and  her  children, 
in  the  same  manner  as  was  in  the 
will  directed  touching  the  first 
mentioned  moiety  of  the  residue ; 
and  in  case  both  daughters  died 
without  leaving  any  chHd  living 
who  should  attain  twenty-one, 
she  bequeathed  the  1500/.,  to- 
gether with  all  the  residue  of  her 
personal  estate,  to  A. :  both  the 
daughters  died  without  issue,  but 
Hannah  survived  her  husband : 
Held,  nevertheless,  that  A.  wa» 
entitled  to  the  residue.  Hopkins 
V.  Towle.  Page  304 

16.  Previous  to  marriage,  the  for- 
tune of  the  wife  is  so  settled  as, 
in  the  event  of  her  surviving  her 
husband,  to  belong  to  her  abso- 
lutely ;  by  other  deeds  of  the 

^  same  date,  the  husband  makes  a 
settlement  of  his  property,  under 
which  certain  interests  are  given 
to  the  wife ;  he  dies  in  her  life- 
time, having,  by  his  will,  be- 
queathed to  her  considerable  be- 
nefits, which  he  directs  shall  be  in 
satisfaction  of  all  her  claims  or 
demands  against  his  estate  or  exe- 
cutors under  the  settlement  made 
by  him,  or  on  any  other  account 
whatsoever :  the  acceptance  of 
the  benefits  given  to  her  by  the 
will  does  not  preclude  the  wife 
from  claiming  a  leasehold,  part 
of  her  own  fortune,  which  the 
husband  was  bound  to  renew  in 
the  name  of  trustees,  and  upon 
the  trusts  of  her  settlement,  but 
which  he  had  renewed  in  his 
own  name.     Coleman  v,  Jones. 

312 
17*  A  legacy  was  given  to  the  se- 
parate use  of  a  married  woman 
U  u  2  during 
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during  the  joint  lives  of  her  and 
her  husbandy  and  in  case  she 
survived  him,  to  her  absolutely, 
but  if  she  did  not  survive  him,  | 
to  such  person  as  she  should  by 
will  appoint,  and,  in  default  of 
appointment,  to  her  next  of  kin, 
exclusive  of  her  husband :  she 
died  in  the  lifetime  of  her  hus- 
band and  the  testator:  Held, 
that  the  legacy  lapsed.  Baker 
T.  Hanbury.  Page  S40 

18.  Where  a  testator  directs  his 
just  debts  and  funeral  expenses 
to  be  fully  paid  and  satisfied  by 
his  executor  thereinafter  named, 
it  is  a  condition  imposed  upon 
the  executor  to  satisfy  the  testa- 
tor's debts  and  funeral  expenses, 
as  far  as  all  the  property,  which 
he  derives  under  the  testamentai^ 
disposition,  will  extend,  whether 
real  or  personal.  HenvM  v. 
Whitaker.  S43 

19.  A  devise  of  lands  to  A.  '^  for 
paying  his  son  50/.  when  of  the 
age  of  twenty-one  years,"  gives 
A,  llie  fee  beneficially,  charged 
with  the  payment  of  50/.  Abrams 
V.  Winshup.  350 

90*  Where,  under  a  settlement,  a 
testator  had,  in  a  certain  event, 
the  fee  of  an  estate*  subject  to  a 
term,  and  had,  under  the  same 
settlement,  a  power,  in  the  par- 
ticular event,  to  appoint  the  fee, 
subject  to  the  term,  by  deed  or 
will,  and  by  his  will  he  devised 
the  estate  in  fee,  without  refer- 
ence to  his  power,  the  will  took 
efiect  as  a  devise  of  his  interest, 
and  not  as  an  execution  of  his 
power.    Farmer  v.  Bradford. 

354 


21.  Bythesameiettlementhehadt 
in  the  events  which  happened,  a 
power  to  appoint  a  sum  of  lOOOt^ 
which  was  to  be  raised  after  his 
death  by  the  term  to  which  the 
fee  of  the  same  estate  was  sub- 
ject ;  but  his  will  took  no  notice 
whatever  of  this  power :  the  de- 
vise of  the  estate  did  not  operate 
as  an  execution  of  the  power  to 
appoint  the  lOOOL  Farmer  v. 
Bradford.  Page  354 

22.  The  words,  if  <'  A.  B.  shaU 
happen  to  die^  leaving  a  child 
or  children/'  construed  to  mean, 
upon  the  effect  of  the  whole  wiU, 
the  death  of  A.  B.  before  the 
testator's  widow. 

A  testator  gave  the  residue  of 
his  estate  upon  trust,  to  pay  the 
interest  to  his  widow  during  her 
life  for  her  separate  use,  and, 
after  her  decease,  to  pay  the 
principal  to  C.  for  her  own  use, 
and  to  be  at  her  own  disposal; 
but  if  C.  should  happen  to  die, 
leaving  any  child  living  at  her 
decease,  then  to  such  phild  or 
children ;  and  if  sh^  hould  hap- 
pen to  die,  without  any  child 
living  at  her  decease,  then  to 
D.  and  E, ;  but  if  either  of  them 
should  die,  before  they  should 
become  entitled  to  receive  the 
fund,  then  he  gave  the  whole  to 
the  survivor ;  and  if  they  should 
both  die  in  the  lifetime  of  his 
widow,  then  he  gave  the  whole 
to  his  wife  absolutely :  C«,  having 
survived  the  widow,  was  entitled 
to  the  residue  absolutely.  Da 
Co^a  V.  Keir.  360 

23.  In  order  to  advance  the  ap- 
parent intention  of  the  testator, 

the 
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the  words,  *'  if  he  should  die,** 
were  construedy  **  when  he  should 
die.'*    Smart  v.  Clark.  Page  365 
24.  A  testator  devised  his  real  and 
personal   property    to    trustees, 
upon  trust  for  four  children  of 
Martha  DavieSf    whom   he   de- 
scribed b J  their  respective  names, 
"  together  with  every  other  child 
born  of  the   body  of  Martha 
Davies  alive  at  my  decease,  or 
bom  within  nine  months  after- 
wards, share  and  share  alike:" 
Martha  Davies  had  two  other 
children  born  after  the  date  of 
the  will,  but  before  the  date  of  a 
codicil  to  it ;  and  Uiese,  as  well 
as  the  four  children  previously 
bom,  were  all  illegitimate :  The 
children,  bora  after  the  date  of 
the  will,  are  not  entitled  to  any 
share  of  the  property*   Mortimer 
V.  West.  370 

25.  Construction  of  a  will  as  to  the 
question,  whether  the  proceeds 
of  real  estate  were  made  the 
primary  fund  for  the  payment  of 
certain  legacies.  Rickets  v.  Lad' 
Uy.  418 

26.  The  statute  of  the  25  G.  2. 
c.  6.  does  not  extend  to  wills 
which  dispose  of  personal  estate 
only ;  and  a  legacy  to  a  person, 
who  is  an  attesting  witness  to 
such  a  will,  is  not  void.  Emanuel 
V.  Constable.  436 

27.  When  a  testator  directs  a  sum 
to  be  laid  out  in  building  a 
church,  the  bequest  is  void ;  the 
rule  of  construction  being,  that 
a  direction  to  build  includes  a 
direction  to  purchase  land  for 
the  purpose  of  building,  unless 


the  testator  distinctly  refers  to 
land  already  in  mortmain.  Prit^ 
chard  v.  Arbouin.  Page  456 

28.  A  son  died  before  bis  father, 
leaving  a  widow,  io  whom  he 
gave  all  his  property.  The  son's 
estate  being  insufficient  for  the 
payment  of  his  debts,  the  father, 
by  a  codicil  to  his  will,  directed 
his  trustees  and  executors  to  pay 
his  son's  debts,  and  named  the 
son  of  his  son  his  residuary  de* 
visee  a«d  legatee.  The  true  con- 
struction of  the  father's  codicil 
is,  that  he  intended  only  the  pay- 
ment of  such  portion  of  the  debts 
of  the  son  as  his  son's  estate 
would  be  insufficient  to*  pay. 
Walker  v.  Lodge.  459 

29.  A  general  devise  of  all  lands 
of  which  the  testatrix  had  power 
to  dispose,  is  not  a  good  ex- 
ecution of  a  power  to  appoint 
monies,  which  were  to  arise  from 
the  sale  of  land.  Adams  v.  Aus^ 
ten.  461 

30.  A  testator  by  his  will  be- 
queathed as  follows :  —  **  And 
unto  my  wife  (who  I  make  full 
and  wholly  executrix)  I  give  my 
house,  with  all  my  household  fur- 
niture, as  also  all  my  plate,  china, 
books,  linen,  and  every  other 
article  belonging  to  me,  both  in 
and  out  of  my  house,  and  which 
may  not  be  herein  mentioned,  she 
being  subject  to  the  payment  of 
all  my  just  debts,  funeral  and 
testamentary  expenses:"  Heldf 
that  the  beneficial  interest  in 
stock,  which  formed  part  of  his 
general  estate,  did  not  pass  to  the 
wife.     Collier  v.  Squire.        467 
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